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Section  I. 


GENERAL  VIEW  OF  THE  SUBJECT  OP  INJURIES. 


It  is  the  natural  right  of  every  member  of  a  community  to 
use  the  faculties  and  energies  of  which  he  is  possessed,  with 
the  utmost  possible  freedom  compatible  with  the  exercise  of 
the  like  freedom  by  all  the  others  (a).  The  sphere  of  every 
man's  activity  is  limited  by  the  obligation  not  to  encroach 
on  the  sphere  of  his  neighbour ;  and  to  preserve  this  just 
equilibrium  is  the  main  purpose  of  every  system  of  civil 
jurisprudence. 

(a)  Law  is  defined  ^  realis  et      hominem  quse  Bervata  servat  so- 
pereonalis  proportio  hominis  ad      cietatem.^ 

A 


OF  THE  ACTION  OF  DAMAGES. 

Now,  an  individual  is  subject  to  law  in  the  triple  relation 
of  person,  property,  and  acts.  Firsts  he  is  entitled  to  be 
defended  from  all  assaults  on  his  person,  his  liberty,  and 
his  reputation.  Not  only  is  he  entitled  to  the  possession 
and  preservation  of  his  limbs  and  bodily  organs,  and  to  use 
them  as  he  thinks  proper, — provided  the  use  to  which  they 
are  put  does  not  hinder  or  prevent  every  one  doing  the 
same, — but  he  is  equally  entitled  to  the  maintenance  of  his 
good  name,  any  attack  on  which  is  an  assault  on  his  feel- 
ings and  an  injury  to  his  mind.  These  are  said  to  be  the 
original  or  absolute  rights  of  individuals;  because,  were 
two  or  more  persons  for  the  first  time  to  submit  themselves 
to  the  government  of  law,  they  would  require,  at  the  very 
least,  to  begin  by  recognising  in  each  other  beings  removed 
above  the  rest  of  animated  nature  by  the  endowment  of 
reason,  and  capable,  like  themselves,  of  understanding  and 
giving  obedience  to  the  rules  to  be  enacted  for  the  regula- 
tion of  their  conduct.  '  Secondly y  a  person  is  entitled  to  be 
protected  in  those  relations  which  may  have  been  lawfully 
established  between  him  and  outward  things,  or  in  his  rights 
of  property,  real  and  personal,  absolute  or  qualified ;  for  the 
right  to  maintain  his  possession  inviolate  is  but  an  extension 
of  the  protection  which  the  law  throws  round  the  indivi- 
dual (a).  And,  thirdly^  he  may  demand  the  enforcement 
of  those  prestations  and  obligations  which  he  has  lawfully 
imposed  on  another  by  means  of  contract  or  agreement. 
The  enjoyment  of  these  three  different  species  of  rights  is 
only  qualified  by  the  duty  of  so  conducting  himself  in  his 
person  and  property  as  not  to  injure  the  rights  of  the  other 
members  of  the  society  of  which  he  is  a  part.  . 
Leffol  Every  violation  of  this  duty  is  what  is  called  a  legal 

wpong,  or  an  injuria.    The  law  prohibits,  in  the  first  place, 

(a)  Rogers  v.  Spence,  13  M.  and  W.  681. 
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the  use  of  all  lawless  violencey  whether  in  the  shape  of 
force  upon  the  body,  or  of  threats  and  intunidations  pro- 
ductive of  fear  in  the  mind.  Secondly,  the  fraudulent  appro- 
priation of  what  is  another^  s,  either  by  stealth  or  under  a 
simulate  permission  which  the  owner  has  been  induced  to 
give  by  means  of  deceit.  Thirdly,  acts  done  in  virtue  or 
under  colour  of  legal  process,  which  is  either  invalid  or 
irregularly  executed.  And,  fourthly,  operations,  otherwise 
lawful,  made  unlawful  by  their  being  carried  on  in  an  un- 
lawful way;  that  is  to  say,  either  for  a  malicious  purpose,  or 
without  that  care  and  prudence  required  of  every  one  in 
order  to  maintain  the  safety  of  his  neighbour.  In  this 
manner  almost  every  possible  injury  is  ascribable  to  one  of 
two  motives — malice  or  recklessness.  It  proceeds  from  Proceeds 
either  a  positive  disobedience  of  the  law, — a  wicked  disposi-  MaUce  or 
tion  to  do  harm,  or  reckless  indifference  as  to  whether  harm  nees. 
be  done  or  not.  Malice,  in  law,  does  not  mean  a  fixed  feel- 
ing of  malignity,  but  an  intention  to  injure,  and  not  a  pure 
discharge  of  duty  (a).  In  many  cases,  an  averment  of  the 
defender's  motive  ought  never  to  enter  the  record  at  all  as 
a  ground  of  action ;  for,  if  the  proceedings  (^mplained  of  iJiog»} 

fiZeFcifie  oi 

are  wrongful,  the  pursuer  ought  to  have  redress.  But  there  i^fgai 
are  circumstances  in  which  conduct,  otherwise  unjustifiable, 
derives  a  colour  of  legality  either  from  the  party  having 
acted  in  the  discharge  of  a  legal  duty  or  in  the  assertion  of 
a  legal  right.  These  are  privileged  cases,  in  which  it  has 
been  deemed  necessary  to  give  a  protection  to  mere  innocent 
mistake,  by  requiring  the  pursuer  to  prove  not  only  that 
the  proceeding  was  wholly  unwarranted,  but  that  it  was  also 
done  maliciously  and  without  probable  cause.  Such  are  . 
actions  for  judicial  slander,  malicious  prosecution,  and  the 
wrongful  use  of  arrestments,  etc.  The  use  of  the  word 
(a)  Per  L.  C.  Com.  in  Hamilton  v.  Hope,  4'  M.  248. 
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malice  is  a  short  way  of  saying  that  the  party,  though 
ostensibly  engaged  in  the  discharge  of  a  legal  duty  or  the 
assertion  of  a  legal  right,  was  truly  using  his  liberty  as  a 
mere  vehicle  for  gratifying  his  private  resentment. 
mus?be°  But  the  motive  is  nothing  which  is  not  found  concealed 

carried  out.  uncJer  some  outward  act.  So  long  as  a  man's  thoughts  are 
confined  to  his  own  breast,  he  is  not  amenable  to  any  tri-. 
bunal  but  that  of  his  own  conscience ;  for,  whether  they  be 
good  or  evil,  until  they  find  expression  in  some  outward 
visible  act,  they  do  wrong  to  no  one.  '  Neither,'  says  Lord 
Stair,  *  doth  any  own  a  power  and  necessity  to  inflict  punish- 
ment for  man's  spiritual  delinquencies  standing  in  his  mind 
and  affections,  as  for  want  of  love,  confidence,  hope,  etc., — 
cogitationia  poenam  nemo  patitur*  (a).  And  so  a  bare  reso- 
lution or  intention  to  do  a  wrong  not  actually  acted  on  is 
not  a  matter  entitling  to  redress. 
^*8^  In  the  case  of  an  illegal  violation  of  the  rights  of  another, 

the  remedy  of  the  person  injured  is  twofold.  (1.)  He  is  en- 
titled to  the  protection  of  the  law  against  a  repetition  of  the 
wrong,  if  completed  and  again  threatened ;  or,  if  not  com- 
plete, against  its  full  accomplishment.  This  is  effected  by 
means  of  the  process  of  interdict,  lawburrows,  and  remedies 
of  that  class.  (2.)  He  is  entitled  to  be  restored,  as  far  as 
possible,  to  the  status  quo  ante ;  and  this  may  be  done  in  two 
ways— either  by  the  recovery  of  the  thing  whereof  he  has 
been  unjustly  deprived,  or  by  the  delivery  to  him  of  some- 
thing of  equivalent  value.  The  latter  of  these  remedies 
constitutes  Reparation  in  the  sense  in  which  it  is  used  in 
this  book.  It  means  pecuniary  compensation  for  wrongs 
which  cannot  otherwise  be  redressed. 

This  exhausts  the  private  remedy;  but  as  regards  society 
at  large,  the  wrong,  it  may  be,  will  be  deemed  a  public 

(«)  St.  1,  9,  2. 
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offence,  and  so  criminally  punishable.  Here  it  is  to  be  ^^J^ 
remarked,  that  in  cases  of  murder,  the  life  of  the  murderer  Cmtrts. 
is  regarded  as  a  sufficient  satisfaction  to  both  public  and 
private  justice  for  the  death  of  his  victim ;  but  in  other 
cases  the  punishment  inflicted  in  the  interest  of  society  is  no 
bar  to  the  private  remedy :  for  while  the  criminal  law  deals 
only  with  the  individuals  against  whom  it  is  put  in  force, 
without  concerning  itself  with  pecuniary  results,  or  the 
equities  existing  between  the  persons  involved,  the  sole  pur- 
pose of  the  civil  remedy  is  the  adjustment  of  these  equities 
by  giving  reparation  for  the  wrong  done,  irrespective  alto- 
gether of  the  moral  aspects  of  the  conduct  of  the  wrong- 
doer, and,  being  matter  of  private  right,  may  be  either  ex- 
tinguished or  discharged  by  the  conduct  or  agreement  of 
parties  (a). 

On  the  other  hand,  as  the  Civil  Courts  are  not  bound 
by  what  takes  place  in  the  Justiciary  Court,  the  suspension 
by  the  latter,  for  example,  of  a  sentence  pronounced  in  an 
Inferior  Court  does  not  necessarily  open  the  door  to  an 
action  of  damages.  Thus  a  party  may  be  relieved  of  the 
pains  and  penalties  of  a  criminal  sentence  on  grounds  which 
do  not  infer  corruption  in  a  procurator-fiscal  (6). 

In  general,  every  injury  is  presumed  to  be  attended  Nominal 
With  some  hurt  or  detnment;  and  therefore,  although  it  may 
not  have  been  productive  of  actual  damage  to  the  com- 
plainant, he  is  at  least  entitled  to  what  is  called  nominal 
damages, — that  is  to  say,  to  a  verdict  establishing  that  he  is 
in  the  right  and  his  adversary  in  the  wrong.  Although  he 
may  not  have  suffered  any  pecuniary  damage,  having  been 
hindered  or  disturbed  ^in  the  exercise  of  his  legal  right,  he 
has  sustained  a  legal  damage,  for  which  some  compensation 

(a)  Kerr  v.  Sun  Fire  Office^  M.  (b)  Williamson  v.   Linton^  20 

14078.  D.  812. 
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Nature  of 

Legal 

Damage. 


Accidents. 


is  due.  Thus  it  is  a  good  ground  of  action  if  an  elector^s 
vote  is  wrongfully  refused  when  tendered  at  the  election  of 
a  member  of  Parliament,  although  the  person  in  whose 
favour  it  was  tendered  was  returned  nevertheless  (a);  or  if 
a  banker,  having  sufficient  funds  in  his  hands,  refuse  to 
honour  a  customer's  cheque  {b)  ;  or  that  a  patent  has  been 
infringed,  a  trespass  committed  on  the  pursuer's  lands,  or 
a  contract  broken,  although  no  actual  damage  was  the 
consequence. 

The  converse  of  this  proposition  holds  equally  true. 
Damnum  sine  injuria — that  is,  damage  unaccompanied  by 
legal  wrong — ^is  not  actionable  at  law;  and  this  will  be  seen 
by  considering  for  a  moment  what  damage  is,  and  the  dif- 
ferent causes  from  which  it  may  spring. 

'  Damage,'  says  Lord  Stair,  ^  is  called  damnum  a  de- 
mendOf  because  it  diminisheth  or  taketh  away  something 
from  another  which  of  right  he  had'  (c).  It  may  be  con- 
sidered either  in  relation  to  the  cause  from  which  it  results, 
or  as  the  result  itself. 

In  the  former  view,  it  is — Isty  inevitable,  such  as  loss 
caused  by  a  natural  phenomenon,  called  in  law  language 
a  damnum  casuale  or  fatale ;  and  this  may  be  either  a 
damnum  fatale  ex  re  improvisay  an  event  on  which  no  one 
could  have  reckoned,  and  against  which  no  human  foresight 
could  have  provided, — for  example,  an  earthquake  or  water- 
spout ;  or,  it  may  be  a  damnum  fatale  invincibiley  an  oc- 
currence foreseen,  or  which  might  have  been  foreseen, — 
such  as  a  storm  or  tempest,  but  against  which  man,  in  con- 


(a)  Ashly  V.  WhiU,  2  Raym. 
953 ;  1  Smith,  L.  C.  105. 

(h)  Marzetti  v.  Williatns,  1  B. 
and  Ad.  415. 

(r)  St.   1,  9,  3.     So  Paulufi— 


damnum  et  damnatione  ab  ad- 
emptione  et  quasi  diminutione 
patrimonii  dicta  sunt.  Dig.  de 
Dam.  infect.  (39,  2,  lex  3). 
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flict  with  the  stronger  powers  of  nature,  was  powerless  to 
contend.  In  either  ease,  it  is  scarcely  necessary  to  say  the 
damage  produced  is  simply  an  accident  for  which  no  one  is 
answerable, 

2.  The  damage  may  be  caused  by  the  act  of  a  rational 
agent,  for  which  he  will  have  to  answer,  unless  it  was  an 
act  warranted  by  the  law,  and  within  the  measure  of  his 
legal  right.  While  the  damage  produced  by  an  act  of 
this  description  is  damnum  sine  injuriaj  and  so  not  action- 
able, an  act  illegal  or  unwarrantable  is  an  injuria^  pro* 
perly  so  called — *  quod  non  jure  factum  esty  Iioc  est  contra 
jus'  (a) ;  or,  in  other  words,  a  legal  wrong. 

It  is  thus  the  illegality  of  the  act  out  of  which  the  obli-  The  Act 

•         .  causing 

gation  springs ;  and  there  can  be  no  violation  of  the  precept  prejudice 
aUerum  non  Icede  in  any  other  way.  That  was  never  meant  illegal. 
to  prohibit  one  from  doing  that  which  he  is  otherwise  legally 
entitled  to  do,  merely  because  it  would  be  productive  of 
prejudice  to  his  neighbour.  A  tradesman  may  be  ruined 
by  the  setting  up  of  a  rival  establishment,  or  a  carrier  by 
the  opening  of  a  railway.  A  proprietor  may  be  seriously 
injured  by  acts  of  legitimate  ownership  on  the  part  of  his 
neighbour,  such  as  the  erection  of  a  wall  which  has  the 
effect  of  darkening  his  windows,  or  the  withdrawing  of 
the  water  from  his  well  by  the  sinking  of  one  deeper  in  the 
adjacent  garden.  As  in  these  cases  the  loss  suffered  results 
from  acts  not  in  themselves  illegal,  the  rule  applies,  qui  suo 
jure  utitur  neminifacit  injuriam ;  and  the  party  is  not  liable 
in  reparation.  *  For  if,'  says  Lord  Kames,  ^  the  possibility  of 
harming  others,  whether  foreseen  or  not  foreseen,  were 
sufficient  to  restrain  me  from  prosecuting  my  own  rights 
and  privileges,  men  would  be  too  much  cramped  in  action, 

(a)  Lex  5,  §  1,  ad  leg.  Aq.  (9,  2) ;  lex  1,  de  injur.  (47, 10). 
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or  rather  would  be  reduced  to  a  state  of  absolute  inac- 
tivity' (a). 

An  illegal  act  may  be — 

Dole.  1.  An  act  directly  contrary  to  the  law  (damnum  direc- 

tum dolosum). 

Culpa.  2.  An  act  legal  in  itself,  but  illegally  done,  i.e,y  through 

negligence  or  imprudence  (damnum  culposum).  In  either 
case,  responsibility  may  arise — (1)  from  one's  doing  that 
which  he  ought  not  to  have  done  (damnum  directum  fad-- 
endo  datum) ;  or  (2)  from  his  leaving  undone  that  which 
he  ought  to  have  done  (damnum  directum  non  faciendo 
datum). 

The  first  corresponds  to  the  delicts,  the  second  to  the 
quasi  delicts,  of  the  Boman  law.  In  that  system,  in  order 
to  the  existence  of  either  a  delict  or  quasi  delicty  besides  the 
objective  requirement  of  which  we  have  already  spoken,  the 
invasion  of  another^s  right,  a  subjective  was  essential, — the 
existence  of  a  malua  animus^ — a  guilty  mind  on  the  part  of 
the  person  by  whom  the  evil  was  done.  If  the  deed  was  de- 
signedly done,  he  was  guilty  of  dolusj  or  culpa  in  its  widest 
sense ;  if,  without  positively  intending  it,  he  had  the  means 
of  foreseeing  and  preventing  the  mischief,  and  yet,  through 
rashness  or  imprudence,  so  acted  as  to  produce  it,  he  was 
guilty  of  a  quasi  delict^  or  culpa  in  its  second  sense.  The 
distinction  has  been  fully  received  into  our  own  law,  and  the 
measure  gf  this  culpa  is  found  in  the  answer  to  the  ques- 
tion,— How  would  a  man  of  ordinary  prudence  and  sagacity 
have  acted  in  like  circumstances ;  or  rather  in  the  circum- 
stances as  they  must  have  appeared  at  the  time  to  the  per- 
son sought  to  be  made  liable?  No  accident  ever  occurred 
without  being  abundantly  suggestive  of  means  by  which  it 
might  have  been  avoided;   and  in  judging  of  the  blame 

(fl)  Pr.  Equity,  B.  i.  p.  1,§1. 
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attachable  to  a  person,  we  must  always  remember  that  he 
was  without  the  experience  gained  from  the  event  itself. 
As  to  the  negative  species  of  culpay — culpa  in  non  faciendoy 
— ^we  may  observe  that,  in  order  to  make  one  legally  answer- 
able for  his  conduct,  we  must  necessarily  suppose  a  pre- 
existing obligation  to  do  the  contrary.  The  duty  we  are 
speaking  of  is  a  legal  duty,  or  one  enforceable  by  the  law. 
The  duties  of  charity,  humanity,  piety,  and  the  like,  are 
left  to  an  individual's  own  conscience ;  and  as  performance 
of  them  cannot  be  compelled,  as  little  can  their  violation  be 
repaired. 


Section  II. 

NATURE  AND  EXTENT  OF  A  CLAIM  OF  DAMAGES. 

The  object  of  the  action  of  damages  is  to  obtain  com-  Conditions 
pensation  for  a  wrong  actually  suffered ;  and  therefore,  Jn  *^   ^  *^^ 
the  first  place,  it  is  necessary  for  the  pursuer  to  show,  not  i.  invasion 
simply  that  there  has  been  a  trespass  by  the  defender  beyond  Right 
the  measure  of  his  lagal  rights,  but  that  those  of  the  pur- 
suer have  been  wrongfully  invaded.     To  give  him  a  legal 
interest  to  sue,  he  must  establish  that  he  has  suffered  an 
actual  prejudice  in  a  definite  right  with  wliich  he  was 
vested.     Thus,  in  an  American  case  (a),  a  beneficiary  under 
a  will  complained  that  the  defender  conspired  with  certain 
others  to  induce  the  testator,  by  means  of  fraud,  to  revoke 
it,  whereby  he  was  deprived  of  his  expected  inheritance. 
It  was  held  that  the  plaintiff  had  no  title  to  sue,  for  he  had 
no  interest  in  the  property  of  which  he  alleged  he  had  been 
unjustly  deprived,  beyond  a  mere  naked  possibility  of  an 
(a)  Hutchins  v.  Hutchins,  Sedg.  on  Dam.,  84. 
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interest  altogether  too  shadowy  and  evanescent  to  be  dealt 
with  by  courts  of  law. 

It  is  only  the  person  injured  who  is  entitled  to  complain 
of  the  injury ;  for  otherwise  the  time  of  courts  would  be 
constantly  occupied  with  the  determination  of  fanciful  and 
hypothetical  grievances  which  possibly  might  never  occur. 
The  fishing  of  salmon  in  a  river,  for  example,  may  be  to  the 
detriment  of  the  owner  of  a  property  past  which  it  flows ; 
but  even  though  it  were  the  act  of  a  trespasser,  a  proprie- 
tor is  not  entitled  to  complain  unless  the  trespass  were  com- 
mitted on  his  own  lands  (a). 
But  merely         The  uecessitv,  howevcr,  of  a  direct  personal  interest  to 

moral  inte-  ^  ^  i  i  r 

reatisauffi-  entitle  a  pursuer  to  insist  in  an  action,  does  not  necessarily 
mean  one  of  a  pecuniary  or  material  kind.  As  many  a 
wrong  produces  no  other  result  than  mere  distress  of  mind, 
it  would  be  an  unfortuate  result  were  the  wrong-doer  in 
every  case '  suffered  to  escape  upon  his  showing  that  the 
person  wronged  had  been  nothing  out  of  pocket  through 
the  act  complained  of.  Therefore  the  law  of  Scotland, 
differing  from  the  law  of  England  and  some  other  systems, 
recognises,  as  a  legitimate  ground  of  action,  apart  alto- 
gether from  the  damages  claimable  £er  actual  loss,  the  right 
to  solatium  for  wounded  feelings.  The  direct  interest  re- 
quired to  support  the  action  may  thus  be  a  purely  moral 
interest,  and  the  sum  awarded  may  be  given  as  a  rude 
attempt  to  soften  that  which  perhaps  will  never  be  wholly 
extinguished — the  loss  repi'esented  by  the  grief  and  anguish 
naturally  arising  from  the  wrongful  proceedings  on  which 
the  action  is  founded.  On  this  principle  damages  have 
been  awarded  for  the  use  of  defamatory  language  in  cir- 
cumstances which  excluded  the  notion  of  patrimonial  loss, 

(a)  Hamilton  y,  Maccallum^M,      rechts,  118;  Roder^s  Grundzuge 
7824  ;  Gro6'  Lehrbuch  dee  Natur-      dcs  NaturrechtB,  209. 
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— to  a  husband,  in  respect  of  an  unsuccessful  attempt 
upon  his  wife's  honour ;  and  to  a  son,  in  respect  of  a  libel 
on  the  memory  of  his  deceased  parent  (a). 

Since,  then,  mere  distress  of  mind  forms  a  good  ground  Claim  for 

-  .         .  ,  .  ,  6  6  Death  of  a 

of  action  m  such  cases,  it  must  be  equally  so  when  the  Beiation. 
wrong  has  proved  fatal  to  the  party  against  whom  it  was 
immediately  directed,  and  when  the  action  is  preferred  by 
the  next  of  kin.  Hence  a  widow  is  entitled  to  damages  for 
the  death  of  her  husband,  a  son  for  the  death  of  his  father, 
and  vice  versa.  Frequently  a  patrimonial  interest  may  be 
presented  in  such  cases,  as  well  as  a  mere  claim  of  solatium. 
But  should  the  contrary  of  this  be  the  fact,  it  is  no  answer 
for  the  defender  to  show  that  the  party  was  a  burden  in- 
stead of  an  advantage  to  his  family,  and  that  his  death  was 
a  blessing  instead  of  a  misfortune, — that  the  deceased  wife 
was  drunken  in  her  habits,  or  that  the  father  who  was 
killed  had  to  be  supported  by  his  family.  Evidence  on 
these  points  may  affect  the  quantum  of  damages,  but  does  not 
traverse  the  right.  The  pursuer  of  such  a  process,  accord- 
ing to  the  beautiful  language  of  the  Roman  law,  causam 
agit  dolorie ;  and  the  breach  formed  in  his  domestic  circle,  is 
of  itself  sufficient  to  maintain  the  action.  But  on  grounds 
which  will  be  afterwards  stated,  the  claim  is  not  competent 
to  collaterals  (b). 

2.  The  second  condition  of  the  claim  is,  that  the  injury  2.  injury 
was  the  direct  and  necessary  result  of  the  act  of  the  wrong-  direct^ 
doer.     The  damage  which  a  party  may  sustain  is  said  (1) 
to  be  either  damnum  emergens  or  lucrum  cessans^ — a  loss  Damnum 
suffered  or  a  gain  lost,  the  sum  of  which  he  is  actually  out        ^^^' 

(a)    Walker  v.    Robertson,    2  and  d.  irreparahile ;  but  the  dis- 

Mur.  516.  tinction  has  no  application  in  our 

(&)  Damage  is  sometimes  di-  law. 
vided    into    damnum    reparahile 
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Lucrum 
cessans.  < 

Direct  and 
Remote. 


of  pocket,  or  the  amount  which  he  would  have  acquired 
but  for  the  act  complained  of.  (2)  It  is  either  direct  or 
indirect  (damnum  circa  or  intra  rem^  and  damnum  extra 
rem).  The  former  term  applies  to  loss  sustained  as  the 
natural  and  necessary  result,  according  to  the  usual  course 
of  things,  of  the  wrong  in  question ;  the  latter  implies  the 
existence  of  a  loss  not  so  intimately  related,  but  arising 
from  unusual  and  unexpected  circumstances,  in  accidental 
combination  with  the  immediate  occasion  of  the  injury. 

For  loss  of  the  latter  description  it  is  obvious  that  the 
wrong-doer  cannot  be  held  responsible,  because  it  could  not 
be  within  his  contemplation  as  the  legitimate  consequence 
of  his  act  at  the  time  of  its  commission. 

The  question  put  to  the  jury  is,  whether  the  damage 
occurred  ^through  the  fault  of  the  defender;'  that  is  to 
say,  in  consequence  of  his  conduct,  and  nothing  else.  The 
two  things  must  have  the  same  relation  as  cause  and  effect 
— not  connected  by  vague  and  indefinite  lines,  but  in  a 
manner  that  is  at  once  direct,  immediate,  and  exclusive  of 
every  other  circumstance.  Every  one  is  taken  bound  to  see 
the  consequences  of  his  own  acts,  but  only  such  as  might 
reasonably  have  been  expected  in  the  natural  course  of 
things  to  have  followed,  and  not  those  which  are  accidental 
and  contingent.  In  the  language  of  a  French  jurist,  ^'  In 
doloso  intelUgitur  venire  omne  detrimentum  tunc  et  proxime 
secutum,  non  autem  damnum  postea  succedens  ex  novo  casuy 
etiam  occasione  dictaB  combustionis  sine  qua  non  contigisset, 
quia  istud  est  damnum  remotum  quod  non  est  in  considera- 
lione"  (a). 

This  distinction  between  damages  which  are  direct  and 
those  which  are  remote  or  consequential,  is  of  the  greatest 
possible  importance  in  this  branch  of  the  law. 

(a)  Dumoulin  Tractat.  de  eo  quod  interest,  No.  179. 
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Lord  Karnes  has  attempted  to  explain  the  difference  ^*^**^^® 
philosophically,  without  success  (a)  ;  and  Professor  Bell  does  Damages. 
not  do  much  to  solve  the  difficulty  by  inventing  the  ex- 
pression, *  constructively  direct,'  to  signify  damage  which 
is  neither  direct  nor  consequential  (6).  We  shall  have 
other  opportunities  of  examining  the  subject,  which  is 
hardly  suitable  for  an  introductory  chapter.  But  in  the 
meantime  the  rule  may  be  stated  to  be,  that  the  obligation 
of  the  wrong-doer  is  limited  to  the  reparation  of  the  damage 
which,  at  the  time  of  the  commission  of  the  wrong,  might 
have  been  seen  to  have  been  its  probable  and  natural 
result,  without  any  other  move  or  act,  or  the  intervention 
of  any  one  else.  *  Damage  called  direct,'  says  the  Lord 
Justice-Clerk,  'flows  at  once  from  the  original  wrong  as 
part  of  the  act  of  the  author  of  that  wrong,  without  any 
act  on  the  part  of  the  individual  entitled  to  be  relieved  of 
its  consequences'  (c).  This  definition  is  not  strictly  ac- 
curate; for  the  person  injured  may  have  aggravated  the 
damage,  by  taking  a  step  which  in  the  circumstances  he 
was  entitled  to  take,  and  being  so  entitled,  he  may  claim 
compensation  for  all  the  loss  suffered.  Thus,  in  the  case 
cited,  a  landlord  holding  his  tenant's  acceptance  for  six 
months'  rent,  handed  it  to  a  bank  for  presentment  and 
payment ;  and  in  a  day  or  two  after,  having  received  it 
back  as  unpaid,  he  sequestrated  the  tenant's  stock.  But 
the  bank  had  failed  to  present  it  for  payment  within  busi- 
ness hoiirs,  and  the  tenant  having  obtained  damages  from 
the  landlord,  the  latter,  in  an  action  of  relief  against  the 
bank,  was  held  entitled  to  recover  both  the  damages  and 
expenses  paid  to  the  tenant ;  because,  although  the  landlord 

(o)  Pr.  Equity,  B.   i.  Part  i.  (c)    Per  L.    J.-C.    Hope,    in 

cap.  i.  §  6.  Houldsworth  v.  B.  L.  Co.y  13  D. 

(6)  1  Bell's  Com.,  ed.  4, 459-60.      376. 
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was  entitled  to  abstain  from  sequestration  when  the  bill 
was  sent  to  him  dishonoured,  it  was  so  reasonable  a  pro- 
ceeding on  his  part  when  the  bank  misled  him  into  thinking 
that  his  rent  was  in  danger,  that  the  damages  thereby 
occasioned  were  held  to  be  all  directly  attributable  to  the 
bank's  failure  in  their  obligation. 
DamaRes^'  On  this  distinction  between  direct  and  consequential 
loss,  the  rules  applicable  to  the  assessment  or  measure  of 
damages  have  been  established.  This  subject  is  discussed 
at  length  hereafter ;  but  in  the  meantime,  in  order  to  give 
a  general  view  of  the  matter,  the  reader  may  be  reminded, 
that  the  loss  resulting  from  an  injury  may  be  ranged  under 
one  or  more  of  these  heads  : — 

(1.)  The  actual  pecuniary  loss — the  amount  of  the  debt 
unpaid,  of  the  bill  dishonoured,  or  the  price  of  goods  sold 
but  not  delivered. 

(2.)  The  indirect  pecuoiary  loss,  such  as  failure  to  make 
the  profit  contemplated,  which  otherwise  would  have  been 
made. 

(3.)  The  damage  indirectly  occasioned,  such  as  damage 
in  which  the  party  has  been  subjected  by  reason  of  his  in- 
ability to  fulfil  his  engagements  through  the  fault  of  the 
wrong-doer,  the  inconvenience  and  disturbance  of  his  busi- 
ness arrangements. 

(4.)  The  loss  of  time  and  labour  spent  in  endeavours  to 
right  himself  in  the  matter. 

(5.)  The  expenses  incurred  in  litigation  with  the  same 
object. 

(6.)  The  mental  suffering  produced  by  the  vexation  and 
anxiety  resulting  from  the  defender's  conduct,  aggravated, 
where  the  wrong  was  done  maliciously,  by  a  sense  of  injury 
and  insult. 

It  is  evident,  that  were  every  head  of  this  charge  main- 
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tainable,  the  Court  and  jury  would  in  every  case  be  led 
into  a  most  extravagant  line  of  inquiiy ;  but  to  obviate  the 
necessity  of  doing  so,  certain  rules  have  been  established, 
the  nature  of  which  are  afterwards  examined  at  length,  but 
the  chief  of  which  may  be  here  mentioned.  They  are 
these: — 

(1.)  In  actions  on  contracts  for  payment  of  money 
simply,  the  consequences  of  non-performance  cannot  be 
inquired  into  in  any  way;  payment  of  principal  and  interest 
is  the  only  compensation  which  is  due. 

(2.)  Where  the  contract  is  to  do  or  abstain  from  doing 
something,  the  party  in  default  is  liable  for  all  the  losses 
that  may  fairly  be  considered  as  having  been  in  the 
contemplation  of  parties  at  the  time  the  agreement  was 
entered. 

(3.)  Where  injuries  have  been  sustained  through  erro- 
neous and  unfounded  litigation,  the  expenses  are  all  that  is 
recoverable;  and, 

(4.)  In  actions  founded  on  tort,  or  the  violation  of  some 
legal  right,  the  suit  is  brought  not  for  the  punishment  of 
the  wrong-doer,  but  the  reparation  of  the  person  wronged. 
The  natural  and  proximate  consequences  of  the  act  are 
alone  to  be  taken  into  consideration ;  but  the  jury  are  at 
the  same  time  at  liberty  to  give  a  reasonable  sum,  in  name 
of  solatium,  for  the  mental  suffering  to  which  the  pursuer 
was  subjected. 

3.  In  £;eneral,  the  cause  of  dama^^e  must  have  actually  8-  Damage 

^  ,  ,  ...  must  have 

occurred  before  any  right  to  indemnification  arises  (a) ;  but  been 
from  this  it  does  not  follow,  that  the  whole  damage  must  suffered. 
have  been  actually  sustained  before  the  party  is  entitled  to 
bring  his  action.      Many  injuries   are   of  a  continuous 
character ;  nay,  the  precise  extent  of  the  damage  likely  to 

(a)  Sourdat,  de  la  Responaibilit^,  §  45. 
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follow  may  not  be  capable  of  ascertainment  at  the  date  of 
ContinuoTifl  the  action.     Nevertheless,  it  is  a  settled  rule,  that  as  all  the 

Damage. 

damages  recoverable  for  one  wrongful  act  are  recoverable 
in  one  action,  no  fresh  action  arises  by  reason  of  subsequent 
new  damage  arising  from  the  same  act.  If  a  man  brings 
an  action  for  a  blow  received  on  the  head,  and  not  being 
aware  that  his  skull  has  been  fractured,  obtains  only  small 
damages,  he  cannot  bring  a  second  action  for  a  greater  sum 
when  the  real  extent  of  the  injury  becomes  known  (a). 
The  only  instance  of  this  being  done  is  in  nuisances  of  a 
continuous  character,  where  each  continuance  is  held  to  be 
a  fresh  nuisance  (6).  Therefore,  to  enable  the  jury  to 
do  justice  between  the  parties,  they  must  be  at  liberty 
to  take  into  account  the  future  damage  which  will  be  pro- 
bably suffered,  as  well  as  that  already  actually  sustained. 
The  sum  awarded  is  designed  to  be  full  compensation  once 
and  for  all.  At  the  same  time,  in  estimating  prospective 
damage,  they  ought  not  to  consider  what  is  possible  only, 
if  not  also  probable.  The  party  is  not  entitled  to  recover 
purely  speculative  damage,  but  only  that  which,  in  the 
ordinary  course  of  events,  he  will  in  all  likelihood  suffer, 
e,g,^  the  loss  sustained  from  the  erection  of  an  embankment 
periodically  spreading  the  water  of  a  bum  on  his  fields 
during  times  of  flood  (c). 
Plea  that  To  an  action  of  damages  the  defence  is  often  stated. 

Damage  , 

complained  that  admitting  the  defender  to  have  been  guilty  of  a  breach 

have  hap-    of  duty,  he  is  nevertheless  not  responsible,  seeing  that  the 

any  event    position  of  the  pursuer  was  already  so  bad,  that  no  act  of 

the  defender  could  have  made  it  worse.    If,  for  example, 

a  law-agent  fails  to  instruct  a  messenger  to  execute  a  cap- 

(a)  Fetter  v.  Beak^  1  Ld.  Raym.  (c)  Caledonian  Ry.  v.  Ogilvy, 
339.                                                  3  M'Q.  808. 

(b)  Add  Wro.  481. 
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tion,  or  the  messenger  fails  to  obey  his  instructions,  or  the 
jailor  to  receive  the  prisoner,  in  consequence  whereof  the 
debtor  escapes,  and  the  creditor  is  deprived  of  his  remedy,  it 
is  sometimes  lU'ged  that  nothing  could  have  been  recovered 
under  the  diligence  even  if  it  had  been  properly  executed. 
Here  a  distinction  is  to  be  taken.  If  the  plea  is  rested  on 
the  fact  of  the  debtor  being  already  insolvent,  the  answer 
is  not  relevant  to  avert  responsibility,  for  it  is  impossible  to 
tell  what  would  have  been  the  effect  of  the  diligence  had  it 
been  put  in  force.  Some  one  might  have  paid  the  debt  for 
him,  to  prevent  his  apprehension;  or,  to  escape  imprisonment, 
he  might  have  paid  it  himself  out  of  funds  secretly  in  his 
possession,  at  the  expense  of  his  other  creditors.  But  this 
assumes,  of  course,  that  the  creditor  was  de  facto  in  a  posi- 
tion to  enforce  his  rights,  had  the  parties  employed  fulfilled 
the  duty  which  they  had  undertaken ;  and,  therefore,  if  it 
can  be  shown  that  the  pursuer  was  at  the  time  no  creditor 
at  all,  or  that  his  diligence  was  so  null  and  worthless  that 
it  was  not  capable  of  execution,  he  will  not  be  entitled  to 
recover.  If,  for  example,  a  party  charges  a  law-agent  with 
misconducting  a  suit,  whereby  the  case  was  lost,  he  must 
begin  by  proving  that  the  claim  was  well  founded  in  fact, 
and  would  have  been  sustained  but  for  the  agent's  negli- 
gence. So,  if  a  messenger  or  other  oflScer  at  fault  can 
show  that  the  diligence  which  he  is  said  to  have  bungled  was 
already  inept,  he  is  not  liable  for  the  debt,  because,  in  that 

view,  it  must  be  held  that  there  has  been  no  damage  (a). 

Deeds  sometimes  contain  a  stipulation  that  the  party  Penalty 

failing  shall  be  liable  in  a  certain  sum  by  way  of  penalty  or  date 
liquidate  damages.'     The  difference  between  the  two  is 
important.     *  Liquidate  damages '  is  a  modification  by  anti- 
cipation of  the  sum  demandable  in  the  event  of  the  contract 

(a)  See  Lord  Deas^  opinion  in  Davidson  v.  Mackenzie^  19  D.  226. 
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being  broken ;  but  a  penalty  is  only  meant  to  cover,  without 
necessarily  being  the  measure  of,  the  loss  which  may  be  sus- 
tained through  the  debtor's  failure.  In  the  first  case,  the 
creditor  is  entitled  to  decree  for  the  sum  fixed,  by  simply 
proving  the  contract  and  the  breach ;  in  the  other,  whatever 
may  be  the  amount  of  the  penalty,  there  must  be  an  in- 
quiry (a)  into  the  loss  actually  suffered,  and  decree  will  only 
be  granted  for  the  amount  proved.  The  first,  being  liquid, 
founds  a  plea  of  compensation ;  the  other,  being  illiquid,  is 
incapable  of  raising  that  defence. 

The  difference  between  the  two  being  so  material,  it  is 
of  importance  to  know  the  marks  by  which  they  may  be 
distinguished.  The  result  of  the  cases  seems  to  be,  that 
where  a  deed  contains  a  variety  of  stipulations,  varying  in 
character  and  importance,  and  one  large  sum  is  stated  at  the 
end,  to  be  payable  in  the  event  of  any  one  of  the  stiptdations 
being  broken,  it  is  held  to  be  a  conventional  penalty,  which 
may  be  modified  by  the  Court  to  suit  the  justice  of  the  case. 
But  where  the  payment  is  adjected  to  a  single  breach  or  to 
one  specific  act,  it  is  held  to  be  an  estimate  of  the  probable 
damage  which  will  be  the  consequence,  and  intended  by  the 
parties  to  be  paid  as  compensation  (6).  In  this  last  case, 
therefore,  it  is  recoverable  as  liquidate  damages.  But 
whether  the  sum  specified  belongs  to  the  one  class  or  to  the 
other  is  a  pure  question  of  construction,  to  be  gathered,  as 
in  every  other  case  of  intention,  from  a  review  of  the  entire 
deed ;  and  the  mere  use  of  the  words  *  penalty,'  or  ^  liquidate 
damages,'  will  not  be  conclusive  one  way  or  another.  A 
condition  may  be  found  to  be  a  penalty,  although  that  term 
is  not  found  in  the  deed  at  all,  and  it  has  been  expressly 
declared  to  be  as  ^  liquidate  and  ascertained  damages,  and 

(a)  Jarvieston's  Crs.,  M.  14132 ;  (6)  Bays  v.  Ancell,  5  Bing.  390 ; 

Craig  v.  M'Beath,  8  July  1863.        Robertson  v.  Johnston^  IMar.  1861. 


covers. 
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not  a  penalty'  (a) ;  and,  on  the  other  hand,  a  sum  stipulated 
to  be  payable  as  a  penalty  may  be  held  to  be  exigible  as 
liquidate  damages,  for  the  Court  collects  the  intention  of 
parties  from  the  whole  scope  of  the  writing,  and  not  from 
isolated  expressions. 

The  most  familiar  example  of  a  penalty  is  the  condition  Example  of 
commonly  inserted  in  a  bond,  '  With  the  sum  of  L.200 
sterling  of  liquidate  penalty  in  case  of  failure.' 

Here  the  damages  covered  by  the  penalty,  and  recover- 
able in  virtue  of  it,  are  limited  to  the  expenses  incurred  by 
the  creditor  in  making  good  his  rights.  These  are  generally  }^^*^*^ 
the  cost  of  the  diligence ;  but  they  may  also  include  the  cost 
of  defending  the  bond  against  a  third  party,  even  although 
he  was  not  found  liable  in  the  original  suit  (6).  And  if  a 
cautioner  has  paid  the  debt,  he  is  entitled,  in  virtue  of  the 
penalty  and  the  assignation  in  his  favour,  not  only  to  in- 
terest upon  the  sums  paid,  bt^  also  the  cost  of  the  assigna- 
tion by  the  creditor  (c).  In  short,  in  virtue  of  the  penalty, 
the  creditor  is  entitled  to  be  preferred  for  all  his  necessary 
or  reasonable  expenses  incurred  in  making  his  debt  effectual, 
in  the  same  way  as  for  the  principal  sum  in  the  bond  (d). 
To  him  it  is  a  matter  of  indifference  whether  the  expenses 
have  been  occasioned  by  the  debtor  personally,  or  by  the 
rash  and  reckless  conduct  of  another  creditor.  In  any 
event,  he  is  entitled  to  be  kept  indemnis  till  the  sum  con- 
tained in  his  bond  is  again  safely  in  his  possession  (e).  But 
in  no  event  can  the  sum  which  is  exigible  exceed  the  amount 
of  the  penalty  (/). 

(a)  Kemhle  v.  Farren,  6  Bing.  (d)  Jameson  v.  Beilby,  13  S. 

141.  866. 

(6)    AUardes  v.   Morison,  M.  (e)   Orr   v.   Mackenzie,   1   D. 

10052 ;  -Railway  v.  Goldie,  4  S.  1046. 

737.  (/)  Johnstone\f  Trs,  v.  John- 

(c)  Inglis  v.  Renny,  4  S.  113.        stone,  19  F.  C.  624. 
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Liquidate 
Damages 
supersede 
inquiry  in- 
to amount 
of  loss. 


Attour  per- 
formance. 


On  the  other  hand,  if  a  sum  is  fixed  as  Miquidate' 
damages,  that  sum  must  be  paid,  however  much  it  maj 
be  in  excess  of  the  loss  actually  suffered ;  because  parties 
having  agreed  beforehand  that  such  a  sum  should  be  paid 
in  a  particular  event,  it  is  equivalent  to  a  verdict  for  the 
amount  after  the  event  has  occurred.  This  is  the  rule 
applied  to  stipulations  in  a  lease,  that  so  much  an  acre  of 
additional  rent  shall  be  paid  if  a  field  is  cropped  in  a  parti- 
cular way  (a).  But  the  adjection  of  a  penalty  for  infring- 
ing the  conditions  of  the  lease,  being  intended  to  prevent 
the  infringement,  does  not  entitle  the  tenant  to  say  that  he 
would  rather  pay  the  sum  stipulated  than  be  debarred  from 
following  the  course  prohibited.  The  penalty  is  always  by 
an  attour  performance  (6).  Under  an  obligation  in  these 
terms,  *  I  promise  to  N.  B.  I  will  not  marry  any  other  per- 
son than  herself  under  a  penalty  of  L.IOOO,'  the  entire 
sum  was  held  to  be  recovera1)||e  (c).  So  an  undertaking  to 
pay  so  much  a  week  if  a  particular  piece  of  work  is  not 
finished  in  a  given  period  (d),  or  a  contract  not  to  cany  on 
a  particular  business,  or  to.  practise  a  certain  profession  in 
a  certain  district  (e),  is  a  liquidation  of  the  damage  in  which 
the  defaulter  is  liable. 


(a)  Little  v.  Mutter,  H.  797  ; 
Henderson  y.  Maxwell,  M.  10054 ; 
Johnstone  v.  Thorn,  H.  585  ;  Hun- 
ter V.  Clark,  H.  852 ;  Eraser  v. 
Ewart,  17  F.  C.  223 ;  Cross  v. 
Muirhead,  H.  860;  Lawson  v. 
OgUvy,  10  S.  631,  aflP.  7  W.  S. 


397 ;  Miller  v.  Gwyder,  8  S.  65, 
2  W.  S.  52. 

(6)  M^Kenzie  v.  Craigies,  18 
June  1811,  F.  C. 

(c)  Love  v.  Peers,  4  Burr  2225. 

Id)  FUtcherY.Dyche,2T.R.32. 

(e)  CurtisY.Sanderson,10SJ2. 
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The  duty  of  making  up  the  damage  befalling  our  neigh-  Persons 
hour  is  by  Erskine  confined  to  those  ^  who  have  the  exer- 
cise of  reason,  and  so  can  distinguish  between  right  and 
wrong'  (a).  In  other  words,  in  order  to  be  answerable  for 
an  injury,  one  must  be  legally  capable  of  doing  it ;  and  that 
he  cannot  be  when  he  is  unconscious  of  what  he  is  about  (b). 
On  this  ground,  lunatics  were  by  the  Roman  law  exempt  Lunatics. 
from  responsibility,  and  the  rule  has  been  followed  in  our 
own  jurisprudence.  However  hard  it  may  at  first  sight 
appear  that  one  ruined,  it  may  be,  by  the  act  of  a  wealthy 
lunatic,  should  have  no  right  to  redress,  the  answer  of  the 
Roman  jurist  is  conclusive, — ^  Qusb  in  eo  culpa  sit,  cum 
8U8B  mentis  non  sit.'  Thus  a  complaint  relative  to  a  battery 
pendente  processu,  was  not  sustained  because  of  the  party's 
weakness,  not  many  degrees  from  an  idiot  (c). 

The  same  principle  would  relieve  a  pupil  who  has  been  pupiis, 
the  occasion  of  an  injury  to  another ;  but  the  Roman  law 


(a)  Erek.  Inst.  3,  1,  13. 

(b)  Quaerimxis  ei  furioeuB  dam- 
niun  dederit  an  legis  Aquilise  actio 
git?  £t  Pegasus  negavit,  qnse 
eoim  in  eo  culpa  sit,  cum  suae 
mentis  non  sit  ?  £t  hoc  est  veris- 
simiim.  Ceaaabit  igitur  actio,  etc. 
— L.  5,  §  2,  Dig.  ad  Leg.  Aquil. 
(9,  2). 

Infans  yd  f uriosus  si  hominem 
occiderint  lege  Cornelia  non  te- 
nentur  cum  alteram  innocentia 


consilii  tuetur ;  alterum  fati  infe- 
licitas  excusat. — L.  12,  Dig.  ad 
liCg.  Corn,  de  Sic. 

Quod  per  f urorem  alicujus  ac- 
cidit,  quomodo  si  casu  aliquo,  sine 
facto  personae  id  accidisset. — Dig. 
de  Ad.  et  per  tut.  (26,  7)  ult  lex. 
See  also  lex  2,  §  3,  de  Jure  Codi- 
cill  (29,  7). 

(c)  Dick  V.  Steel,  Elch.  Bat- 
tery, 1. 
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seems  to  have  made  a  distinction  between  a  mere  infant 
and  one  who  was  mjurice  capax  (a).     In  the  former  case 
he  was  not  responsible,  in  the  latter  he  was ;  and  this  is  in 
accordance  with  the  rule  of  our  criminal  law,  by  which 
children   under  14  are  adjudged  capable  of  dole,  where 
the  act  charged  is  of  such  a  kind  that  nature  itself  may 
point  out  its  deformity  to  one  proximus  pubertati.     K  cri- 
minally responsible,  they  must  be  so  civilly ;  and  therefore 
Minora.       it  cannot  be  said  that  in  every  case  want  of  age,  even  when 
the  wrong-doer  is  under  14,  would  be  a  good  answer  to  a 
claim  of  damages  (6).     A  minor,  whenever  he  undertakes 
an  employment  by  which  he  gains  a  part  of  his  livelihood, 
becomes  responsible,  as  well  to  his  employer  as  to  the  public, 
for  all  his  acts  done  in  that  situation  (c).     When  a  minor 
is  sought  to  be  made  liable  for  an  act  of  negligence,  the 
case  becomes  very  much  a  case  of  circumstances.     One 
who  chooses  to  employ  or  trust  a  raw  lad  cannot  e3q)ect* 
from  him  the  prudence  of  a  man ;  and  while  thus  the  de- 
fender's age  may  not  be  an  answer  to  the  action,  it  will 


(a)  Sed  et  bI  inf ans  damnum  de- 
derit  idem  erit  dicendum.  Quodsi 
impubes  id  f ecerit  Labeo  ait,  quia 
furti  tenetur  teneri  et  Aquilia 
eum;  et  hoc  puto  verum  si  dt  jam 
injuria  capax. — Dig.  Ad.  1.  Aq. 
(9,  2),  lex  5,  §  2.  The  doctrine 
of  the  modern  civilians  is  to  the 
same  effect :  ^  Bksa  quMne  per- 
sonne  (says  Pothier)  a  Pusage  de 
sa  raiflon,  et  que  Ton  apercoit  dans 
le  fait  per  lequel  elle  a  caus^ 
quelque  tort  k  un  autre,  de  la  re- 
flexion et  de  la  malignity,  le  fait 
est  un  delit,  et  la  personne  qui 
Ta  commis,  quoiqu^elle  n^ait  pas 
atteint  Vage  de  puberte,  contracte 


Tobligation  de  reparer  le  tort 
qu'elle  a  causd.' — Pothier,  Oblig. 
120. 

(6)  Bryson  v.  SomerviUe^  M- 
8906 ;  Somerville  v.  Hamilton,  M. 
8905.  A  boy,  six  years  old, 
charged  with  a  spuilzie,  was  de- 
fended on  the  plea  that  he  could 
not  be  obliged  ex  delicto  causante 
defectu  intellectus  in  ilia  causa. 
*  Which  allegeance  the  Lords 
thought  reasonable,  in  causa  cri- 
minali  sed  non  civili  nee  cum 
aliena  jactura  locupletior  et  in- 
juste  rem  alienam  detinuerit.^ 

(c)  Heddel  v.  Duncan,  6  June 
1810,  15  F.  C.  681. 
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have  an  important  bearing  on  the  question  of  negligence, 
which  is  always  a  question  of  degree. 

As  to  acts  committed  under  the  influence  of  drink,  the  Penonsin 

tozicated. 

rule  is,  that  for  what  a  man  does  when  he  is  drunk  he  must 
answer  when  he  becomes  sober ;  because,  although  drunken- 
ness does  produce  a  sort  of  mental  alienation,  the  man  has 
himself  to  blame  for  placing  himself  in  that  condition  (a). 

A  father  is  only  liable  to  the  creditors  of  his  son  for  the 
necessaries  which  he  himself  should  have  supplied.  He  is 
therefore  not  bound  to  repair  the  damage  resulting  from 
the  child's  illegal  acts, — such  as  the  demolition  of  a  neigh- 
bour's buildings,  the  breaking  of  bis  windows,  the  destruc- 
tion of  his  trees,  and  the  like  (6). 

A  married  woman,  with  or  without  the  consent  of  her  Wiv©B. 
husband,  can  come  under  no  civil  obligation  which  may  be 
the  ground  of  diUgence  against  her  person;  because  the 
husband,  as  Ins  wife's  curator,  is  liable  for  the  non-payment 
of  her  debts,  and  the  non-performance  of  her  obligations. 
In  one  instance  only  is  a  woman,  vestita  viroy  liable  to  im- 
prisonment at  the  suit  of  a  civil  creditor,  and  that  is  for  the 
perf ocmance  of  obligations  peculiarly  within  her  own  power, 
namely,  ad  factum  prcBstandumy  such  as  her  contumacy  in 
refusing  to  exhibit  writings  (c).  From  this  it  follows,  that 
though  she  may  be  found  liable  in  damages  for  a  delict  of 
which  she  has  been  guilty,  execution  cannot  proceed  against 
her  person  during  the  subsistence  of  the  marriage:  the 

(a)  Delinquiturautemautpro-  different,  but  it  was  altered  by 

posito  aut  impetu  aat  casu.    Pro-  Justinian  ;    Inst.  4,  8,  §  7,  de 

pofiito  delinquunt    latrones   qui  noxal  Act. ;  3  Puchta^s  Inst.  129. 

factionem  habent ;  impetu  autem  Haddan  v.  Stainhousey  1  Sup.  237, 

cum  per   ebrietatem    ad    manus  2  Fras.  39. 

aut  ad  ferrum  venitur. — Dig.  de  (c)  Sibbald  v.  Ahas^  16  Nov. 

Poenifl  (48,  19),  lex  11,  §  2.  1678,  M.  6074. 

(h)  The  old  Koman  law  was 
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creditor  mast  wait  till  she  is  emancipated  by  the  death  of 
her  husband,  or  the  relation  is  otherwise  brought  to  an  end. 
Again,  execution  cannot  pass  against  the  goods  in  com- 
munion, for  these  have  been  assigned  to  the  husband  jure 
mariti ;  and  to  imprison  him  for  his  wife's  delict,  would  be 
punishing  one  for  the  offence  of  another.     Accordingly,  the 
pursuer's  remedy  lies  exclusively  against  any  separate  estate 
of  the  wife,  exempt  from  the  jus  mariti.     Thus,  *  a  wife  of 
Kirkcaldy  being  pursued,  and  her  husband  for  his  interest, 
for  injuring  her  neighbour  with  words,  before  the  Commis- 
sary of  St  Andrews,  is  decerned  to  make  her  repentance, 
and  to  ask  the  party's  pardon,  and  to  pay  'L.40  therefor ; 
and  the  husband  being  charged  to  pay  the  money  for  his 
wife's  misbehaviour,  suspends,  seeing  if  she  did  any  wrong 
to  her  neighbour  by  words  it  was  without  his  tolerance. 
The  Lords  suspended  the  letters  for  the  money,  but  found 
them  orderly  proceeded,  for  her  personal  satisfaction'  (a). 
Where  a  married  woman  is  pursued  for  a  delict,  the  process 
cannot  proceed  if  the  husband  is  not  called  (6).     But  the 
fact  of  his  being  cited  does  not  make  him  liable  for  the 
expenses  ultimately  decerned  for,  except  in  so  far  as  he  was 
responsible  for  the  cause  being  conducted  in  a  ^  malicious, 
vexatious,  and  calumnious  manner'  (c). 


(a)  A.  V.  B.,  M.  6072. 

(&)  Freebaim  v.  Grant,  M. 
6080. 

(c)  Chalmers  v.  Douglas,  19 
Feb.  1790,  M.  6083,  3  Pat.  Ap. 
27  ;  Gordon  v.  Pain,  M.  6079  ; 
Murray  v.  Graham  (case  of  de- 
forcing an  officer  by  some  married 
women),  M.  6079 ;  Izatt  v.  Ro- 
bertson, 2  D.  476 ;  Martin  v.  Mur- 
ray, Hume  619,  Borthwick  358. 
Though  the  husband  may  be  liable 


for  the  acts  of  his  wife  within  her 
prsepositura,  this  rests  on  a  differ- 
ent principle.  In  one  old  and 
doubtful  case  —  the  Laird  of 
Ludquhairn  v.  Earl  Marischal 
(1590),  reported  M.  13982— da- 
mages were  given  against  a  hus- 
band, whose  wife,  during  his  ab- 
sence, demolished  a  neighbouring 
mill,  with  the  assistance  of  her 
domestic  servants.  See  1  Fras. 
273. 
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The  general  principle  of  responsibility  is,  that  the  duty  Acts  of 
of  repairing  the  consequences  of  a  wrong  is  strictly  personal 
to  the  wrong-doer  himself.  Culpa  has  its  seat  in  the  mind ; 
therefore,  culpa  tenet  suos  auctorea.  That  was  a  funda- 
mental maxim  of  the  Eoman  law,  from  which  it  has  been 
transplanted  into  our  own,  and,  so  far  as  delicts  are  con- 
cerned, is  incapable  of  exception  (a). 

As  regards  acts  of  negligence,  however,  or  quasi  delicts, 
the  rule  must  be  obviously  subject  to  some  modification. 
The  duty  imposed  on  every  person  so  to  conduct  his  affairs 
as  not  to  injure  another,  necessarily  includes  things  done 
by  his  agents  or  servants  as  well  as  by  himself ;  for  when  a 
wrong  is  suffered,  it  is  immaterial  to  the  person  injured 
whether  it  is  done  by  the  principal  himself  or  through  the 
agency  of  another.  Being  free  to  employ  any  one  he  thinks 
proper,  he  ought  to  engage  only  careful,  intelligent,  and 
skilful  persons.  It  may  be  said,  indeed,  that  the  fact  of  their 
being  in  his  service  is  a  warranty  to  all  the  world  that  they 
are  competent  for  the  duties  with  which  they  are  entrusted. 
It  is  further  open  to  the  master  to  give  them  only  such  in- 
structions as  may  be  safely  carried  out ;  to  hold  over  them 
such  superintendence,  and  to  take  such  precautions,  as  will 
secure  that  the  mode  in  which  his  business  is  conducted  shall 
be  without  prejudice  to  the  public.  These  considerations 
have  led  to  the  recognition  of  the  principle,  qui  facit  per 
alium  facit  per  se.  For  the  acts  of  an  agent  the  principal 
is  responsible,  whether  the  damage  naturally  results  from 
the  thing  directed  to  be  done,  or  the  agent's  negligence  in 
doing  it.  The  negligence  of  the  agent  is  the  negligence 
of  the  principal,  unless  he  acted  without  authority,  or 
exceeded  his  instructions,  as  when  he  *  quits  sight  of  the 

(a)  Dig.  de  Oper.  nov.  nunc.  (39,  1),  lex  5,  §  6 ;  Ad.  Leg.  Aq. 
(9,  2),  1.  29,  §  2. 
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object  for  which  he  was  employed,  and  without  having  in 
view  his  master's  orders,  pui*6ues  that  which  his  own  malice 
suggests*  (a). 

The  agent  in  the  commission  of  the  wrong  need  not  be 
called  if  it  is  averred  he  was  acting  under  the  instructions 
of  the  defender  (b) ;  for  if  A.  instigate  B.  to  do  an  illegal 
act,  he  may  be  sued  for  damages  in  respect  thereof,  whether 
B.  is  made  a  party  or  not  (c).  Slander,  for  example,  may 
be  as  easily  and  effectively  uttered  through  the  mouth  of 
another  as  by  its  author  personally  (d).  But,  on  the  other 
hand,  the  agent  must  himself  answer  for  things  done  by 
him  without  authority  (e). 

When  the  injury  is  the  joint  act  of  two  or  more  per- 
sons, the  law  looks  upon  them  as  all  equally  guilty.  The 
damage  done  is  indivisible,  so  the  obligation  to  make  com- 
pensation for  it  is  indivisible  also.     It  is  thus  impossible 


(a)  M'-Manusy.  Cricket,  1  East. 
107.  Thus  in  the  Roman  law, 
the  shipowner  was  responsible 
for  the  shipmaster,  etc.,  because 
*  aliquatenus  culpse  reus  sit  quod 
opera  malorum  hominum  utatur 
ideo  quasi  ex  malificio  teneri  vi- 
detur.' — ^Lex  5,  §  6,  Dig.  de  Ob. 
et  Act.  (44,  7).  So  a  slave,  being 
a  mere  chattel,  was  not  answer- 
able for  his  delict — servus  nil  de- 
liquit  qui  domino  jubente  obtem- 
peravit ;  but  it  was  treated  as  the 
personal  act  of  the  master,  for 
which,  when  it  was  committed 
under  his  orders,  he  was  respon- 
sible. For  instance,  ^si  servus 
sciente  domino  occidit  in  solidum 
dominum  obligat  ipse  enim  vide- 
tur  dominijs  occidefise.'-— L.  2,  Pr. 
De  Noxal  Act.   By  scientia  is  here 


to  be  understood  ^  cum  prohibere 
posset  non  prohibuit.*  When  the 
damage  was  the  result  of  the 
slaveys  own  personal  delict,  the 
master  was  sued  servi  nomine^ 
tinder  the  actio  noxalis, — ^noxa  or 
noxia  signifying  the  delict  of  a 
person  sub  potestate.  He  had 
either  to  give  up  the  slave  or  de- 
fend him;  and  if  in  the  latter 
case  he  was  found  guilty,  he  was 
condemned  ctim  noxa  deditione. 
The  slave  was  thus  made  to  in- 
demnify his  wrong  to  the  extent 
of  his  own  value. 
(6)  Dougal,  8  S.  275. 

(c)  Watt  V.  Blair,  1  S.  Ap.  48. 

(d)  Rogers  v.  Dick,  1  Mac.  411. 
(c)  Fraser*s  Trs.  v.  Falconer, 

5  Mur.  299. 
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for  one  of  them  to  maintain  that  he  was  not  so  bad  as 
the  others,  or  that  he  ought  only  to  pay  his  share.  If  he 
was  participant  at  all,  he  is  liable  for  the  whole;  or,  in 
other  words,  each  is  liable  singuli  in  solidum.  It  is  all 
unum  negotium^  and,  says  Baron  Hume,  *  there  is  no  prin- 
ciple here,  as  in  the  case  of  cautioners  binding  for  the 
same  debt,  on  which  to  imply  any  tacit  agreement  among 
them  for  relief  of  the  loss.  Nor  is  the  law  inclined 
to  distribute  the  damages  out  of  tenderness  to  the  delin- 
quents. On  the  contrary,  what  the  judge  mainly  con- 
siders on  such  occasions  is  the  convenience  of  the  injured 
party,  that  he  may  recover  his  damages  as  speedily  and 
certainly,  and  with  as  little  trouble  and  expense,  as  may 
be'  (a). 

From  this  principle  it  follows,  that  as  an  action  founded  Liable  sin- 
on  joint  delinquency  infers  joint  and  several  liability  against  solidum. 
each  of  the  co-delinquents,  the  party  injured  may  bring  his 
action  against  all  or  only  against  one  or  more ;  and  if  he  suc^ 
ceeds  in  recovering  sufficient  damages  from  one,  his  remedy 
is  thereby  exhausted ;  its  object  has  been  attained,  and  he 
cannot  proceed  against  the  others  (&).     But,  on  the  other 
hand,  if  he  chooses  to  compound  or  transact  vnth  one  or 
several  of  the  parties  on  something  short  of  complete  satis- 
faction, and  grants  them  a  discharge,  he  does  not  thereby 
depart  from  his  claim  against  the  rest,  for  the  discharge 
granted  in  such  circumstances  is  not  a  discharge  of  the 
ground  of  action.     There  is,   however,   no   contribution  No  relief 
amongst  wrong-doers;  and,  therefore,  if  the  damages  are 

(a)  SmiUi  v.   O^Reilly^    Hame  (6)  Douglas  v.  Leith^  reported 

605.  So  also  the  Roman  law,  Dig. .  by  Sir  Thomas  Hope,   20  Jan. 

ad  L^.  Aq.  (9,  2),  lex  51,  §  1.  1611,  M.  3557;  Mxtir  v.  Somer- 

Const.   1,  Cod.  do  Cond.   furt.  ville,  M.  3545;  St.  1,  9,  17. 
(4,  8). 
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paid  by  one  of  several  delinquents,  he  has  no  relief  against 
the  others  (a). 

But  while  this  is  the  rule  applicable  to  one  common 
act  or  one  common  plunder,  such  ajs  the  carrying  away 
of  different  articles  by  several  persons,  each  countenanc- 
ing the  other  in  the  perpetration  of  the  same  offence, 
several  acts  may  be  of  the  same  nature,  and  although 
simultaneously,  separately  committed.  Thus,  when  fishing 
in  the  Tay  by  means  of  stake  nets  was  declared  illegal,  each 
separate  fishing  being  a  separate  estate,  and  pursued  with- 
out any  combination,  the  Court  refused  to  hold  the  parties 
liable  singuli  in  solidum  for  the  damage  occasioned  (6). 

Public  companies  established  for  the  purposes  of  trade 
may  be  sued  for  damages  when  the  act  complained  of 
occurs  incidentally  in  carrying  out  the  purposes  for  which 
they  were  constituted,  and  is  of  such  a  character  that  it 
would  have  been  actionable  had  it  been  done  by  a  pri- 
vate individual.  They  are  liable  for  the  acts  of  their 
servants  and  agents  in  the  discharge  of  their  duty  and 
the  execution  of  their  orders,  and  seem  to  be  even  capa- 
ble of  malice  in  the  administration  of  their  affairs,  so  as 
to  be  responsible  in  an  action  charging  them  with  the 
diffusion  of  libellous  intelligence  (c).  So  also  a  joint-stock 
company  may  be  answerable  for  the  wrongful  acts  of  their 
directors  when  acting  within  the  scope  of  their  authority, 
such  as  a  failure  to  I'egister  a  party  as  a  shareholder,  or  a 
wrongful  forfeiture  of  shares.  But  when  the  directors  are 
guilty  of  an  act  beyond  the  scope  of  their  authority,  their 
constituents  are  not  bound  by  their  proceedings ;  and  it  is 


(a)  Western  Bank  v.  Baird^  20 
Mar.  1862. 

(h)  Atholl  V.  Dalgleishy  1  S. 
472. 


(c)  Whitfield  V.  S.  E.  R,  Co,, 
1  El.  Bl.  and  Ell.  121 ;  Green  v. 
London  Omnibus  Co,^  29  Law  J., 
C.  P.  13. 
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the  directors  personally,  and  not  the  company,  who  ought 
to  make  good  the  loss  thereby  occasioned  (a). 

When  a  corporation,  or  other  public  body,  is  charged  -PwWtc 
with  the  administration  of  a  fund  vested  in  them  for  a 
particular  purpose,  damages  cannot  be  recovered  from  them 
out  of  the  fund,  on  account  of  their  improper  conduct  in 
the  management  of  the  trust.  From  about  the  year  1820 
down  to  the  year  1838,  it  was  held  in  Scotland,  that  Road 
Trustees,  like  any  private  partnership,  were  answerable  for 
injuries  occurring  to  passengers  on  the  road,  through  their 
own  or  their  servants'  negligence;  and  that  the  damage 
arising  from  such  misconduct  might  be  compensated  out  of 
the  funds  of  the  public  in  the  hands  of  the  trustees.  But 
this  doctrine  was  overturned  by  the  House  of  Lords  in  the 
case  of  Mndlater  v.  Duncan  (6),  where  it  was  decided,  that 
whoever  might  be  liable  for  the  injury  complained  of,  the 
Trustees,  as  a  body,  could  not  be  called  on  to  apply  the 
funds  which  they  held  in  trust  to  the  payment  of  damages, 
inasmuch  as  the  Turnpike  Acts  imder  whose  authority  they 
were  levied  did  not  warrant  their  application  to  any  such 
purpose.  If  the  thing  done  were  within  the  Act,  no  action 
would  lie,  as  it  would  thereby  be  made  lawful  without  any 
provision  being  made,  for  the  compensation  of  persons  who 
were  sufiferers  in  consequence ;  and  if  it  were  not  within 
the  Act,  the  wrong-doers  themselves  might  be  personally 
responsible  to  make  good  the  damage  out  of  their  own 
funds ;  but  neither  they  nor  any  other  party  could  throw 
the  burden  of  indemnification  upon  the  public  fund.  Any 
other  principle  would  in  every  case  of  mismanagement, 
negligence,  or  breach  of  duty  by  trustees,  lead  to  this 
strange  anomaly,  that  tlje  trust  fund  itself — ^that  is  to  say, 

(a)  Davidson  v.  Tulloch,  H.  L.,  (&)  H.  L.,  8  July  1839,  M*L. 

23  Feb.  1860.  and  Rob.  911. 
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the  beneficiaries  and  the  public  for  whose  behoof  it  was 
created — must  bear  the  burden  of  the  trust  being  violated. 
In  such  circumstances  the  person  injured  is  not  without 
his  remedy  (a),  but  the  remedy  lies  not  against  the  body,  but 
against  the  individual  members  by  whom  the  damage  com- 
plained of  was  actually  brought  about.  *  Proceedings/  says 
Lord  Campbell,  *  may  be  taken  against  a  presbytery  as  a  body 
to  compel  them  to  do  an  act  which,  as  a  body,  they  must  do. 
But  as  a  body  they  cannot  be  sued  ex  delicto.  Suppose  a 
Court  is  constituted  of  a  civil  judge,  if  an  action  is  brought 
against  him  for  any  excess  of  jurisdiction,  he  is  not  sued 
as  a  judge,  but  as  an  individual  who  assumed  to  act  with- 
out authority.  K  the  Court  consisted  of  several  who  con- 
curred  in  the  act,  they  ^ould  likewise  he  sued  as  indivi- 
duals ;  and  those  only  are  to  be  sued  who  concurred  in  the 
act.  The  action  is  not  against  the  Court,  but  against  the 
individuals  who  have  committed  the  wrong ;  so,  if  the  mem- 
bers of  the  Court  are  required  by  law  to  do  a  ministerial 
act,  and  they  refuse,  the  wrong  is  by  the  refusing  indivi- 
duals, and  against  them  only  is  the  remedy.  The  injured 
party  may  at  his  election  sue  the  whole  or  any  portion  of 
the  wrong-doers'  (6). 
Represen-  On  this  poiut  WO  have  only  further  to  observe,  that 

tatives  of 

Delinquent  liability  in  damages,  like  a  personal  debt,  transmits  to  the 
"'^*'*  representative  of  the  wrong-doer,  who  after  his  death  may 
be  convened  in  an  action  at  the  instance  of  the  person  who 
has  suffered  the  injury.  Penal  actions  do  not  transmit 
against  heirs,  because  the  object  of  such  actions  is  punish- 
ment, and  that  can  only  be  inflicted  on  the  delinquent  him- 
self. But  where  damage  has  arisen  by  delinquency,  the 
right  to  reparation  is  a  debt  which  is  not  extinguished  by 

(a)  HerwCs  Hospital  v.  Ross^  6  (6)  Ferguson  v.  Kinnoulj  1  Beira 

Bell's  Ap.  37.  Ap.  730. 
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the  death  of  the  debtor ;  consequently  the  action  is  com- 
petent against  his  personal  representatives,  or  against  his 
heir,  if  there  is  no  moveable  estate  to  satisfy  the  claim  (a). 


Section  IV. 


PERSONS  ENTITLED  TO  SUE. 


sue. 


HaviniT  thus  generally  indicated  the  persons  liable  for  Persons 

^^  .  .  .  who  may 

a  wrong,  let  us  see  who  is  entitled  to  sue  for  compensation. 
In  general,  every  person  whose  rights  have  been  invaded, 
whether  he  is  proprietor  of  the  thing  injured,  or  holds 
under  some  subordinate  title,  as  a  tenant,  a  liferenter,  or 
a  pledgee,  may  claim  compensation  (6).  To  a  corporation 
the  right  belongs  equally  with  a  private  individual,  to  sue 
for  damages  suffered  in  their  business  or  privileges  (c).  Al- 
though a  pupil  by  himself  has  no  persona  standi  in  judicioy 
yet  as  soon  as  his  tutor  or  administrator  concurs  in  the 
action,  the  defect  of  his  nonage  is  supplied,  because  there 
is  then  a  pursuer  insisting  who  has  a  persona  standi.  If 
the  pupil  has  no  tutor  or  administrator,  the  action  may 
(a)  Morrison  v.  Cameron,  16      lex  11,  §  10.    Quare  sive  commo- 


F.  C.  279 ;  M'Naiighton  v.  Ro- 
bert^m^  16  F.  C.  199  ;  Laing 
v.  MoUison,  M.  8666;  Gray  v. 
Paxton,  M.  10361 ;  Hepburn  v. 
M'LaucMan,  M.  10337.  The  rule 
is  taKen  from  the  Roman  law — 
Dig.  de  Ob.  et  Act.  (44,  7),  lex 
49  ;  de  R.  J.  (60,  17),  lex  167. 

(h)  An  fructuarius  vel  usuarius 
legia  Aqoiliffi  actionem  haberet 
Jnlianns  tractat ;  et  ego  puto 
melius  utile  judicium  ex  hac  causa 
dandum. — Dig.  ad  Leg.  Aq.  (9, 2), 


data  res  sit,  sive  locata,  sive  pig- 
norata  proponatur  etc.  vel  quod 
aliud  jus,  ut  intersit  mea  non  rapi, 
dicendum  est  competere  mihi  hanc 
actionem,  ut  non  dominium  ac- 
cipiamus  sed  illud  solum  ut  ex 
bonis  meis,  hoc  est  ex  substantia 
mea  res  ablata  esse  proponatur. — 
Dig.  de  in  bon.  rap.  (47,  8),  lex 
2,  §  22. 

(c)  Tailors  of  Aberdeen  v. 
Munro,  6  Mur.  78;  Clydesdale 
Bank  v.  Gunn,  1863. 
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nevertheless  be  brought  in  his  name ;  and  after  it  is  brought 
into  Court,  a  tutor  ad  litem  is  appointed,  with  whose  con- 
currence it  proceeds  (a), 
HvOnrnd  A  husbaud  is  entitled  to  prosecute  for  an  injury  done  to 

his  wife ;  but  if  he  refuses  to  do  so,  dr  to  concur  with  her  in 
bringing  an  action,  she  may  competently  commence  pro- 
ceedings in  her  own  name.  The  reason  is,  that  although  the 
immediate  object  of  an  action  of  damages  for  defamation, 
for  example,  is  the  recovery  of  a  certain  sum  of  money 
in  name  of  compensation,  which,  when  obtained,  will  fall 
under  the  husband's  jus  maritiy  its  primary  purpose  is  the 
vindication  and  protection  of  character.  It  comes  in  room 
of  the  old  procedure  in  the  Commissary  Court,  to  compel 
the  slanderer  to  read  a  palinode ;  and  this  consideration 
confers  on  the  wife  a  right  to  clear  her  reputation,  which 
cannot  be  defeated  by  any  interference  on  the  part  of  the 
husband  even  when  the  action  is  brought  in  his  lifetime. 
Still  more  is  she  entitled  to  sue  when  the  action  is  brought 
after  his  decease.  There  is  indeed  one  case  (6),  in  which 
it  was  decided  that  a  claim  of  this  description  arising 
during  marriage  passes  to  the  husband,  and  must  be  sued 
for  by  his  representatives  after  his  death ;  and  the  fact  of 
their  declining  to  take  any  steps  excluded  action  by  the 
wife  altogether.  But  this  case  is  now  regarded  as  not  law. 
To  the  extent  of  obtaining  a  verdict  declaring  the  calumny 
of  which  she  complains  to  be  false,  she  has  a  title  to  sue 
altogether  independent  of  her  husband  or  his  repres^ta- 
tives.  Whoever  may  be  entitled  to  the  damages  after  they 
are  recovered,  and  whatever  might  be  the  effect  of  an  express 
discharge  by  the  husband  of  the  ground  of  action,  a  female's 

(a)  Keith  v.  Archer,  16  S.  116.  (&)  Milne  v.  GauUTs  Trs.,  3  D. 

Dig.  ad  leg.  Aq.  (9,  2),  lex  7  pr. ;      346. 
de  locat.  (19,  2),  lex  13,  §  14. 
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sensibility  to  wrong  is  strictly  personal  to  herself,  and  the 
right  to  procure  redress  is  a  matter  with  which  the  rules 
applicable  to  the  regulation  of  the  patrimonial  estates  of 
the  spouses  have  nothing  whatever  to  do  (a).  When  the 
action  is  in  name  of  a  married  woman,  the  Court  appoints  a 
curator  ad  litem  (J). 

A  claim  for  damages  and  solatium  in  respect  of  bodily  Executor 

.  :         ,  ,        .  entitied  to 

injury,  or  any  other  cause,  is  moveable — assignable  either  sue. 
by  positive  conyeyance  or  implied  legal  assignation,  and 
passes  to  personal  representatives  (c).  If  the  party  dies 
before  action  is  brought,  it  may  be  raised  in  the  name 
of  his  executors;  and  if,  having  brought  the  action,  he 
dies  during  the  dependence,  his  executors  will  on  applica- 
tion be  sisted  as  pursuers  {d).  In  one  case,  on  the  death 
of  the  pursuer,  his  widow  expede  confirmation  to  him  as 
executrix  qua  relict,  gave  up  the  claim  of  damages  in  the 
inventory  of  the  estate,  but  died  while  the  claim  was  still 
undetermined.  A  party  then  confirmed  to  her  as  executor- 
creditor;  and  having  applied  by  note  to  the  Court  to  be 
sisted  as  pursuer,  he  was  found  to  have  a  good  title  to 
follow  forth  the  action,  the  sum  claimed  having,  by  the 
M*idow's  confirmation,  been  vested  in  her  person  {e).  When 
the  death  of  the  pursuer  results  from  the  accident  of  which 
she  complains,  the  claim  preferred  against  the  defenders 
becomes,  properly  speaking,  of  a  different  description.  The 
damages  sought  are  not  for  personal  injury  only,  but  for 
being  killed ;  but  the  executors  are  entitled  to  be  sisted  for 
the  purpose  of  carrying  on  the  action,  in  the  terms  in  which 

(n)  Smith  v.   Sloddart,  12  D.  (c)  PerLordWoodiniVijifeon  v. 

1185.  Rodger,  16  D.  325. 

(b)  Bare.  M'G.  100;   Ewing  v.  (d)  HaggarVs  Trs,  v.  Hope,  3 

CuUen,  6  W.  S.  566  ;  Mackenzie,  S.  38. 

9  S.  31.  (0  Mein  v.  APCaul,  6  D.  1112. 
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it  was  originally  framed,  and  in  the  same  way  as  if  her 
death  had  resulted  from  any  extraneous  cause  (a). 

It  is  quite  competent  to  raise  an  action  in  this  country 
for  an  injury  committed  abroad,  such  as  a  wrongful  appre- 
hension in  England;  but  in  such  a  case,  of  course,  the 
question  whether  the  act  complained  of  was  illegal  must  be 
determined  by  the  lea  loci  delicti  (6). 


Section  V. 


DEFENCES  COMPETENT. 


Defences.  The  right  to  redress  rests  on  the  principle,  that  the 

inquiry  was  a  result  of  which  the  defender  was  the  imme- 
diate cause.     Consequently,  the  first  and  completest  answer 

Not  guilty,  to  the  action  is,  that  the  defender  was  not  to  blame  at  all — 
that  he  or  the  person  for  whom  he  is  responsible  was  under 
no  legal  obHgation  to  do  what  he  failed  to  do— or  that  he 
acted  to  the  best  of  his  judgment  and  without  imprudence. 

2.  It  may  be  said  that  the  person  injured  was  himself 
to  blame ;  and  quod  quis  ex  culpa  sua  damnum  sentit,  non 
intelligitur  damnum  sentire  (c).  He  may  himself  hayie 
been  veraans  an  illicitOy  such  as  trespassing  on  property  where 
he  had  no  right  to  be ;  and  he  cannot  charge  another  with 
the  consequences  of  his  own  misconduct. 

3.  It  is  but  an  extension  of  this  principle  to  hold,  that 
where  both  parties  are  to  blame,  neither  can  recover  (d).    In 


Pursuer's 
fault 


Both  to 
bl&me. 


(a)  Neilson  y.  Rodger,  16  D. 
325. 

(6)  CaUendery,  MUligan,  11  D. 
1174;  Graham  y,  Stevenson,  Hume 
250. 


(c)  Dig.  de  R.  J.  (50,  17),  lex 
203 ;  Dig.  Leg.  Aq.  (9,  2),  lex  5 
pr. ;  lex  52,  §  1 ;  lex  11  pr. 

(d)  Dig.  de  eo  per  quern  fact, 
erit  (2,  10),  lex  3,  §  3. 
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such  circumstances,  the  proper  qaestion  for  the  juiy  is — 
whether  the  damage  was  occasioned  entirely  by  the  negli- 
gence or  improper  conduct  of  the  defender,  or  whether  the 
pursuer  himself  so  far  contributed  to  the  misfortune  by  his 
own  negligence  or  want  of  ordinary  care  and  caution,  that, 
but  for  such  negligence  or  want  of  ordinary  care  and  cau- 
tion on  his  part,  the  misfortune  would  not  have  occurred. 
In  the  first  case  the  pursuer  may  recover ;  in  the  latter  not, 
as  but  for  his  own  misconduct  the  misfortune  would  not 
have  happened  (a). 

4.  If  the  injury  is  occasioned  by  some  extraneous  cause,  Exira- 

,  neous 

as  when  a  horse,  frightened  by  a  clap  of  thunder,  runs  away  cause. 
and  knocks  down  another,  the  action  fails ;  but  in  actions 
ex  delicto  it  is  not  relevant  to  allege  that  an  injury  produced 
by  the  act  of  the  defender  was  aggravated  by  natural 
causes,  such  as  frost,  rain,  etc.  (6). 

5.  The  Roman  law  admitted  the  plea,  that  the  party,  so  No  damage 

^  ^         X        •/ '  sustained. 

far  from  being  damnified  by  the  act  complained  of,  was 
quite  the  reverse.  Thus,  a  negotiorum  gestor,  acting  for  an 
absent  person,  bore  the  loss  which  might  follow  from  his 
improper  conduct ;  but  if,  on  the  contrary,  a  gain  was  the 
result,  the  constituent  got  the  benefit.  ^  Quodsi  in  quibus- 
dam  lucrum  factum  fuerit,  in  quibusdam  damnum,  absens 
compensare  lucrum  cum  damno  debet'  (c).  But  in  our  law 
this  rule  must  be  qualified  by  another,  that  every  injury 
imports  a  damage,  though  it  does  not  cost  the  party  one 
farthing.     If  one  is  hindered  or  deprived  in  the  exercise  of 

(a)  Tuff  V.  Wamum,  2  C.  B.,  (19,  1),  lex  42,  *  Sed  rectius  est 

N.  S.  740.  in  omnibuB  supra  scriptis  casibuB 

(h)  Dig.  de  Rei  yind.  (6, 1),  lex  lucrum  cum  damno  compensari — 

27,  §  2.    De  Serv.  Cor.  (11,  3),  et  si  quid  decet  emptori  sive  pro 

lex  5,  §  4.  modo  sive  pro  qualitate  hoc  ei 

(c)  Dig.  de  Neg.  gest.  (3,  5),  resarcire.' 
lex  40.     See  also  de  Act.  £.  Y . 
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a  right  given  him  by  law,  he  is  entitled  to  nominal  damages 
for  the  purpose  of  ^'indicating  it,  even  though  no  actual  loss 
has  been  thereby  occasioned  (a).  An  injuria  sine  damno 
is  always  actionable,  because  an  injtiria  cannot  be  com- 
mitted without  giving  rise  to  legal  damage. 
Comperua-  6.  Compensation  was  also  admitted  in  the  Roman  law, 

tio  Injuri- 

arum.  where  both  parties  were  in  fault,  and  the  injuries  were 

mutual,  according  to  the  rule,  paria  enim  delicta  miUua 
pensatione  dissolvuntur  (6).  The  parties  were  dealt  with 
as  in  pari  delicto ;  and  on  that  footing  the  question  which 
would  be  put  in  issue  was,  whether  the  fault  of  the  one  did 
or  did  not  exceed  the  fault  of  the  other.  It  is  conceivable 
that  the  one  might  be  a  greater  sufferer  than  the  other,  and 
yet  both  be  equally  to  blame.  If  two  persons  quarrel  and 
fight,  the  one  may  come  out  of  the  contest  comparatively 
unhurt,  and  the  other  maimed  and  disfigured  for  life ;  yet 
nevertheless  the  latter,  under  the  compensatio  injuriarum 
of  the  Koman  law,  would  have  no  right  to  complain.  Thus, 
if  a  mean  wall  fell  by  the  fault  of  the  two  contiguous  pro- 
prietors, the  one  was  not  permitted  to  say  that  he  had  been 
a  greater  loser  than  the  other.  ^  Sed  si  alter  plures  vel  pre- 
tiosieres  res  amiserit  melius  est  dicere  quia  ambo  onera  im- 
posuerunt  neutri  adversus  alteram  competere  actionem'  (c). 
The  plea  of  compensation  of  injuries  has  always  been  ad- 
mitted in  the  law  of  Scotland ;  but  unfortunately,  as  the 
practice  is  now  settled,  it  has  degenerated  into  a  compen- 
sation of  results  instead  of  a  compensation  of  blame.  Either 
party  brings  a  separate  action,  giving  his  own  version  of  the 
story,  and  concluding  for  damages;  the  two  actions  are 

(a)  Broom^s  Corns.  85.  vicem  de  dolo  non  agent,  de  eo 

(b)  Dig.  de  comp.  (16,  2),  lex      per  quern'  (2,  10),  lex  3,  §  3. 

10  ;  de  dolo  malo  (4,  8),  lex  36,  (c )  Dig.  de  damno  inf.  (39,  2), 

*  Si  duo  dolo  malo  fecerint  in-      §  40. 
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then  tried  by  the  same  jury  on  distinct  issues ;  and  thus^ 
though  thtt  fault  of  the  one  may  be  no  greater  than  the 
fault  of  the  other,  the  one  may  get  higher  damages  than 
the  other.  The  Roman  law  allowed  a  defender  to  say, — 
*  We  are  quits,  as  my  wrong  or  fault  was  no  greater  than 
yours.'  In  this  country  he  now  says, — *  Though  I  injured 
you,  you  have  done  as  much  harm  to  me'  (a). 

7.  The  defender  in  an  action  of  damages  may  plead  Dis- 
that  the  claim  was  renounced  or  discharged,  by  express  or 
tacit  agreement  (V) ;  and  in  some  circumstances  the  action 
may  be  barred  by  the  subsequent  conduct  of  parties  (c). 
Thus  an  action  on  the  ground  of  negligence  was  held  to  be 
barred  by  the  party's  silence  for  eight  years  after  the 
neglect  {d). 

8.  The  action  may  be  barred  by  acquiescence ;  for  it  ^c^»- 
would  be  absurd  to  allow  a  party  who  gave  permission  to 
do  an  act  to  recover  damages  against  the  other  for  doing 
the  very  thing  he  had  expressly  authorized  him  to  do.  On 
this  principle  a  curator  bonis  for  a  lunatic,  who  had  exposed 
certain  subjects  to  sale  after  his  office  had  come  to  an  end 
by  the  death  of  the  lunatic,  was  not  liable  in  damages  to  a 
representative  who  had  consented  or  acquiesced  in  the  pro- 
ceedings adopted  by  the  curator  (e).  Wlien  the  question 
relates  to  an  injury  to  real  property,  the  effect  of  acquies- 
cence is  not  personal  to  the  individual  proprietor  for  the 
time.  The  act  of  the  person  in  possession  necessarily  binds 
liis  singular  successors  also;  because,  when  a  subsequent 
purchaser  acquires  the  property,  he  must  take  it  as  he  finds 

(a)  See  TuUis  v.  CrichtoHy  12  (c)  Union  Canal  Co.  v,  John- 
D.  867 ;    Dick  v.  Small,   13  S.  stone,  11  S.  186. 
1134.  (d)  Hunter,  8S.  234  ;  Wallace 

(b)  Craig  v.  Hamilton,  7  W.  S.  v.  Donald,  3  S.  304. 
83.  (f)  Duffy.  Gorric,  11  D.  1054. 
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it ;  and  if  his  predecessor  has  lost  the  right  of  challenge  by 
allowing  an  adjacent  proprietor  to  engage  in  extensive  ope- 
rations of  an  injurious  kind  without  objection,  the  right  is 
lost  for  ever.  So,  where  his  opposition  is  bought  up  by 
payment  of  a  sum  in  name  of  damages  for  the  injuiy  likely 
to  be  done  by  the  party's  operations — such  as  flooding  the 
lands  of  his  neighbour — ^the  proper  instrument  to  be  granted 
on  payment  of  the  sum  agreed  on,  is  simply  a  discharge  of 
the  claim,  and  not  a  deed  entitling  the  other  to  a  right  of 
the  nature  of  a  servitude  over  the  adjacent  property  in  re- 
spect of  the  sum  paid.  The  transaction  puts  an  end  to  any 
claim  of  damages  at  the  instance  of  a  purchaser  for  the 
effects  of  an  operation  which  stared  him  in  the  face  when 
he  made  the  acquisition  (a). 
Clause  of  9.  The  action  may  be  also  excluded  by  a  clause  of  re- 

ference  binding  the  parties  to  the  contract  to  submit  all 
questions  between  them  in  reference  thereto  to  the  final 
determination  of  persons  to  be  mutually  chosen.  Such  an 
obligation,  being  pars  contractus^  and  forming  one  of  its 
inherent  conditions,  without  which  it  is  impossible  that  it 
can  receive  effect,  is  not  void  by  reason  of  the  referees 
being  unnamed,  as  a  deed  of  submission,  blank  in  the  name 
of  the  arbiter,  usually  is  (b).  In  such  contracts  as  a  sale  at 
a  price  to  be  fixed  by  arbiters, — an  agreement  to  take  sheep 
at  a  valuation  to  be  made  by  arbiters  (c), — a  mineral  lease  to 
come  to  an  end  when  the  coal  was  exhausted  in  the  opinion 
of  men  of  skill  (d  ), — or  an  agreement  that  the  landlord  was 
to  resume  possession  on  paying  compensation  to  be  fixed  by 
men  mutually  appointed, — the  Court  refuses  to  interfere  for 

(a)    Per    Lord    Follerton    in  (c)   Munro  v.   Mackenzie^   18 

Macdonell  v.  Caledonian   Canal  Dec.  1823.  . 
Co.,  13  D.  1092.  (d)  Guthrie  v.  Cochrane,  21  D. 

(A)  Smith  V.  Fife,  5  D.  749.  369,  22  D. 


DEFENCES  COMPETENT.  39 

the  settlement  of  any  disputes  which  may  arise  as  to  the 
subject-matter  of  the  contract;  for  it  is  the  duty  of  the 
parties  to  follow  out  the  course  which  they  have  themselves 
fixed  beforehand  as  the  only  method  by  which  their  differ- 
ences shall  be  arranged.  The  parties  might,  no  doubt, 
agree  to  dispense  with  the  reference ;  but  this  would  be  a 
new  agreement  superseding  the  first ;  and  if  no  reference 
has  been  agreed  to,  or  if  through  some  cause  it  should  prove 
abortive,  an  appeal  to  the  Court,  with  the  view  of  having 
the  matter  laid  before  a  jury,  will  in  general  be  incom- 
petent (a).  But  a  general  clause  of  reference,  *  in  the  event 
of  any  differences  arising,'  does  not  oust  the  jurisdiction  of 
the  Court  to  deal  with  a  claim  of  damages  against  one  of 
the  parties  for  having  wrongfully  refused  to  implement  his 
share  of  the  contract  (6),  or  wrongfully  acted  in  such  a  way 
as  to  bring  it  to  an  end  (c). 

10.  Lastly,  the  action  may  be  barred  by  mora  and  pre-  More. 
scription — Unicuique  mora  sua  nocet  The  general  rule 
which  forbids  a  person  to  sleep  over  his  rights  is  as  appli- 
cable to  a  claim  of  damages  as  to  anything  else  (d  ).  Thus  a 
tenant  who,  year  after  year,  pays  his  rent  without  objection, 
has  no  right  to  recover  from  his  landlord  compensation  for 
a  piece  of  ground  taken  off  his  farm  at  the  beginning  of  his 
possession  (e). 

The  prescription  of  claims  ex  delicto  is  for  the  full  period  Prescrip- 
of  forty  years,  and  it  runs  from  the  date  when  the  damage 
is  suffered.     Suppose,  for  example,  a  purchaser  obtains  from 
the  seller  a  defective  title,  and  some  years  after  he  is  evicted 
by  the  true  owner,  till  the  date  of  the  eviction  he  suffers 

(a)  Dixon  v.  Campbell^SS.  970.  (J )  Baird  v.  Cuningham,  14  D. 

(6)  Wight  V.  Hopetoun,  18  D.  615. 
118.  (e)  Broadwood  v.  Hunter,  17  D. 

(c)  Lauder  v.  Wingate^  U  D.  340. 
633. 
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nothing,  and  consequently  till  then  there  is  no  claim  against 
the  seller  capable  of  prescription.  So,  if  the  damage  results 
from  a  defective  diligence,  it  is  not  from  the  date  of  the 
diligence,  when  every  one  thought  it  valid,  but  from  the 
time  when  the  error  was  discovered,  that  the  prescriptive 
period  falls  to  be  counted.  So  it  was  held  in  an  action 
raised  in  Feb.  1846,  on  account  of  a  blunder  made  in  carry- 
ing  out  an  inhibition  in  Jan.  1806,  but  the  validity  of  which 
was  not  called  in  question  till  1813  (a). 

(a)  Cook  V.  Falconer,  13  D.  167. 
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PERSONAL  VIOLENCE. 

SEcnos l.—Of Delicts.   SEcnoin 2,— Assault.   Sections. —Seduction. 

Section  I. 

OF  DELICTS. 

We  have  already  seen  that  the  foundation  of  every  action 
of  damages  is,  that  the  loss  suffered  was  the  result  of  a  legal 
wrong,  i,e.f  a  trespass  beyond  the  measure  of  one's  legal 
rights;  if  done  intentionally,  implying  a  malus  animus^ 
and  attaching  as  a  crime  or  quasi  crime  to  the  party  doing 
it ;  if  without  his  knowing  or  intending  it,  entitling,  never- 
theless, to  compensation,  seeing  it  was  imputable  to  his 
fault  (a). 

In  the  former  case  the  damage  is  said  to  arise  ex  doloj  "^oius. 
or  ex  delicto ;  in  the  other,  ex  culpuy  or  quasi  delicto.  The 
term  dolus  applies  to  every  illegal  act  knowingly  and  pur- 
posely committed.  It  is  assumed  to  proceed  from  an  evil 
motive,  a  certain  wickedness  of  disposition,  which  finds 
expression  in  the  doing  of  things  contrary  to  the  law.  It 
includes,  in  the  first  place,  every  act  of  violence,  or  at- 
tempted violence,  importing  an  attack  upon  an  individual's 
person,  restraint  on  his  liberty,  or  injury  to  his  property, 

(a)  Craich  v.  Devon  Iron  Co.^  16  D.  79. 
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contrary  to  the  due  order  of  law ;  and,  in  the  second  place, 
every  case  of  fraud  or  deceit,  whereby  a  prejudice  is  suffered 
in  his  person  or  property. 

Force.  (1.)  The  violence  used  may  be  either  physical  or  moral, 

or,  in  the  language  of  the  law  of  Scotland,  force  or  fear ; 
for  it  is  obviously  of  little  consequence  whether  a  party 
attains  the  end  he  has  in  view  by  laying  violent  hands  upon 
another,  or  by  operating  upon  his  fears  by  threats  of  mis- 
chief. A  contract  concluded  in  this  manner  is  null,  because 
the  con^nt  extorted  from  the  party  being  other  than  in- 
telligent and  voluntary,  is  no  consent  at  all.  And  in  the 
same  way,  where  the  wrong  is  done  without  the  semblance 
of  a  contract  being  gone  into,  damages  are  equally  due. 
But,  at  the  same  time,  where  the  wrong-doer  confines  him- 
self to  threats  of  mischief,  they  must  be  such  as  to  lead  to 

Fear.  a  reasonable  apprehension  of  peril.    No  mere  empty  me- 

nace, which  would  annoy  no  one  but  a  person  of  extremely 
timid  and  nervous  disposition,  is  cognizable  by  the  law. 
'  Metus  non  vani  hominis  sed  qui  in  homini  constantissimo 
cadat,  metus  majoris  malignitatis,  metus  praesans,  metus  in 
se  aut  in  liberis  suis,'  is  the  requirement  of  the  Roman 
law  (a);  and  the  expression,  ^in  homini  constantissimo,' 
was  subsequently  modified  by  the  Code,  so  as  to  mean 
such  a  degree  of  intimidation  as  may  be  calculated  to  pro- 
duce an  impression  upon  a  person  possessing  a  reasonable 
degree  of  intelligence.  In  judging  of  the  effect  of  the  force 
or  fear,  account  must  of  course  be  taken  of  the  age,  sex,  or 
condition  of  the  party  sought  to  be  wronged.  But  in  a  ques- 
tion with  children,  or  with  a  wife,  as  to  a  deed  executed  for 
the  benefit  of  their  father  or  husband,  neither  the  reverentia 
maritalis  nor  reverentia  parentis  is  of  itself  sufficient  to 
annul  the  contract  entered  into  under  its  influence.  In 
(a)  Leg.  5,  6,  8,  9,  Dig.  quod  metus  causa. 
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either  case  their  consent  has  been  adhibited  under  simply 
a  mistaken  sense  of  duty;  and  unless  they  have  in  some 
manner  been  subjected  to  such  evil  treatment  as  makes 
their  choice  other  than  voluntary,  there  is  no  room  for  the 
application  of  the  principle.  Nor  is  a  party  entitled  to  say 
that  he  was  induced  to  sign  a  deed  or  do  a  particular  act 
in  favour  of  another,  from  the  apprehension  that  certain 
injurious  consequences  would  be  the  result  of  his  refusal. 
He  must  further  show  that  the  facts  stated  to  him  were 
misrepresented.  Thus,  where  a  wife  executed  a  deed  for 
behoof  of  her  husband's  creditor,  under  the  threat  that  he 
would  be  ruined  by  the  diligence  of  the  law,  and  compelled 
to  fly  the  country  to  avoid  imprisonment,  the  Court  refused 
to  interfere,  as  the  creditor  had  threatened  nothing  but  what 
he  was  entitled  to  do  (a). 

(2.)  The  wrong  may  be  effected  by  means  of  fraud  or  Fraud. 
deceit, — a  subject  considered  hereafter,  but  as  to  which  it 
may  be  here  observed,  that  although  the  use  of  falsehood, 
or  the  assumption  of  a  false  character,  undoubtedly  entitles 
to  redress,  provided  the  falsehood  was  resorted  to  for  the 
express  purpose  of  deceiving  the  other,  and  with  the  inten- 
tion that  it  should  be  acted  on, — an  action  cannot  be 
founded  on  the  naked  averment  that  the  defender  was 
guilty  of  simply  telling  a  lie,  without  any  design  to  impose 
or  cheat  the  party  to  whom  the  statement  was  made.  It  is 
not  indeed  necessary  to  show  that  his  motive  was  corrupt, 
either  in  the  shape  of  a  desire  to  do  himself  a  benefit,  or  to 
cause  an  injury  to  another ;  but  he  is  liable  if  the  misrepre- 
sentation was  made  in  such  a  manner  as  entitled  the  other 
to  act  on  the  faith  of  it,  or  in  the  expectation  that  he  would 
act  upon  it,  and  might  incur  damage.  We  here  assume,  ^^'g^"^ 
of  course,  that  the  matter  stated  was  known  to  be  untnie  [j^^*^^*^!" 

(a)  Prkstnell  v.  Hufrhimn,  19  D.  495.  ledge  of  the 

^  '  user. 
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Animiu  in- 
jtfriandu 


to  the  person  guilty  of  the  misrepresentation.  For  what  a 
man  says,  in  the  honest  belief  of  its  truth,  no  responsibility 
is  incurred,  even  though  damage  should  thereby  be  the 
result,  unless  he  was  under  a  duty  which  made  him  answer- 
able for  the  accuracy  of  his  information.  To  constitute 
what  the  law  calls  a  fraud,  either  the  party  sought  to  be 
made  liable  must  have  positively  known  the  falsehood  of 
his  statement,  or  he  must  have  had  no  knowledge  on  the 
subject.  The  pursuer  of  an  action  grounded  on  the 
fact  of  a  deceit  from  which  loss  has  followed,  takes  upon 
himself  the  burden  of  showing  that  the  defender  either 
knew  the  statement  to  be  untmey  or  did  not  know  that  it 
was  true. 

It  results  from,  the  definition  which  we  have  already 
given  of  this  species  of  wrong,  that  the  leading  subject  of 
inquiry  is  the  intefition  with  which  the  act  was  committed. 
But  it  is  to  be  observed,  that  a  person  guilty  of  an  illegal 
act  is  liable  for  all  its  injurious  consequences,  even  though 
it  should  be  attended  with  results  different  from  those  actu- 
ally intended.  If,  for  example,  one,  in  attempting  to  strike 
another,  by  mischance  hits  a  third  party,  it  is  not  for  him 
to  say  that  he  did  not  mean  it.  So,  if  A.  by  striking  B. 
causes  him  to  fall  on  C,  A.  is  answerable  to  C 

In  our  old  law  the  reparation  due  to  the  next  of  kin  of 
a  person  slain  was  termed  assythmenty — an  expression  still 
occasionally  used  as  synonymous  with  reparation,  but  more 
Equivalent  properly  employed  in  the  sense  of  blood-money — the  com- 
raoney.  peusation  paid  by  a  murderer  as  a  satisfaction  to  the  friends 
of  his  victim.  When  the  murderer  was  tried,  condemned, 
and  executed,  there  was  no  room  for  assythment,  the  life  of 
the  offender  being  deemed  a  sufficient  satisfaction  of  both 
private  vengeance  and  public  justice.  The  claim  was  only 
competent  where  (1)  the  guilty  person  was,  before  or  after 
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trial,  pardoned  by  the  king  (a);  (2)  where  the  trial  re- 
sulted in  a  sentence  other  than  capital, — as,  for  example, 
where  the  jury  returned  a  verdict  of  culpable  homicide, 
and  the  Court  inflicted  an  arbitrary  pain  (b) ;  or  when  the 
offender,  put  on  his  trial  before  a  court-martial,  was  found 
guilty  of  murder,  but  not  by  such  a  majority  as  entitled 
them  to  do  more  than  recommend  him  to  be  cashiered  (c). 
Whether,  when  the  murderer  escapes,  and  his  moveable 
(a)  See  Hare  t.  Wihon^  Syme      sythment  is  used  conyertibly  with 


\ 


386. 

(b)  Stewart,   June  25,    1785, 
F.C. 

(c)  Machargs  v.  Campbell,  M. 
13904.  The  first  mention  of  As- 
sythment  in  the  Statute-book  is 
in  1424,  c.  46,  ^  Anent  remissionB 
to  be  given  and  assythment  of 
partie.*  It  is  ordained,  that  ^  where 
the  king  gires  remissions  till  ony 
man  with  condition  to  assyth  the 
party  skaithed  and  complaining/ 
^consideration  be  had  of  the 
Highlandmen  who  before  the 
king^s  home-coming  commonly 
reft  and  slew  ilk  ane  utheris  of 
which  there  may  not  be  made  full 
assythment.  But  in  the  lowlands, 
where  the  skaithes  done  may  be 
kend  of  all  or  in  part,*  good  men 
and  leil,  sworn  thereto,  are  re- 
quired ^  to  modify  the  amends 
after  the  quality  and  quantity  of 
the  persons/  In  other  old  Acts 
of  Parliament*  dealing  with  tres- 
passes and  other  offences,  ^the 
party  hurt  is  to  be  fully  assythed 
after  the  quantity  of  skaith  that 
he  has  sustained.'  But  though 
in  these  instances  the  word  as- 

•  1424,  c.  33;  1425,  c  61. 


the  modem  expression  damages 
or  reparation,  it  came  in  course 
of  time  to  be  almost  wholly  em- 
ployed in  the  sense  above  stated. 
The  dangerous  extent  to  which 
remissions  were  carried,  may  be 
learned  from  the  anxiety  displayed 
in  several  Acts  of  Parliament  that 
the  royal  mercy  should  not  be 
permitted  to  operate  to  the  pre- 
judice of  the  relatives  of  the  de- 
ceased. In  one,  the  king  pledges 
his  word  as  a  prince  that  he  shall 
close  his  hands  and  cease  from 
granting  ony  respites  or  remis- 
sions for  any  manner  of  slaughter, 
fire-raising,  or  other  odious  crime, 
except  it  be  craved  to  the  de- 
fender by  the  wife  and  bairns  of 
the  person  that  has  received  the 
same,  or  that  a  sufficient  letter  of 
slains*  should  be  seen  and  con- 

*  Letters  of  Slains  were  signed  by 
the  four  principal  branches  of  the 
deceased's  family,  or  the  greater  part 
of  them,  bearing  receipt  of  assffthtnetU, 
gpranting  oblivion  of  the  injnry,  dis- 
charging the  offender  of  all  action, 
civil  or  criminal,  at  their  instance  on 
account  thereof,  and  requesting  the 
king  to  grant  him  a  remission.  Hume, 
i.,  p.  180. 
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estate  is  forfeited  upon  a  sentence  of  fugitation^  the 
king's  donatory  is  liable  in  assjthment,  is  doubted  by  both 
Hume  and  Erskioe,  although  there  is  one  decision  to  that 
effect  (a). 

The  sum  awarded  included  not  only  expenses  and  ali- 
ment to  those  whom  the  deceased  was  bound  to  aliment,  but 
solatium  to  the  relations  for  the  loss  they  had  sustained  (b). 
It  was  usually  given  to  the  wife  and  children  of  the  de- 
ceased ;  but  the  right  to  claim  assythment  is  just  as  wide 
as  the  right  of  a  private  party  to  prosecute  in  pcenam.  The 
extent  to  which  this  privilege  has  gone  is  not  well  defined  ; 
but  certainly  it  has  gone  the  length  of  brothers  and  sisters, 
and  even  a  natural  daughter.  In  one  case,  the  deceased 
had  discharged  the  claim  while  yet  alive,  in  consideration 
of  a  money  payment ;  but  notwithstanding,  not  only  were  his 
near  relatives  found  entitled  to  assythment,  but  his  discharge 
was  allowed  to  be  produced  as  sufficient  evidence  that  the 
crime  had  been  committed  (c).  As  between  the  widow  and 
family,  it  seems  to  have  followed  the  division  of  the  goods 
in  communion  (d).  In  all  probability,  these  old  precedents 
would  still  be  followed,  where  the  death  was  the  result  of  a 
criminal  act ;  but  when  the  action  charges  nothing  but  negli- 
gence, the  right  of  a  brother,  or  other  collateral,  to  damages, 
is  not  now  sustained  without  an  averment  of  special  loss  («). 

sidered  by  his  HieneBS  council;*  13904;  Maclanrin^B  Or.  Tr.  718; 

and  by  a  later  Act  f  such  remis-  Ersk.  4,  4,  105. 

sioBB  are  declared  void  if  granted  (jb)  Moodie  v.  Stewart,  5  Br. 

before  the  party  injured  be  satis-  Sup.  709. 

fied, — ^a    provision    not   strictly  (c)   Drew,  26  Jan.  1611,  M. 

construed,    but    interpreted    as  13904 ;  Forrest  y.  Clerkington,  M. 

meaning  that  the  murderer  could  13903 ;  Stair,  1,  9,  7 ;  Erak.  4, 

not  plead  his  remission  in  bar  of  4, 106;  Hume,  i.,  p.  284  ;  Stewart 

a  claim  for  assythment.  v.  Story,  6  Br.  Sup.   646  ;  Balf. 

(a)  Leiih  v.    Fife,   1768,   M.  Prac.,  p.  616 ;  Bank.  1,  10,  15. 

(d)  Guild  v.  Home,  13903. 

•  1692,  c.  167.    1 1698,  c  174.  (e)  Greenhorn  v.  Adie,  17  D.  860. 
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\ 
It  18  almost  superfluous  to  add,  that  any  act  of  violence  ^T^'y  ^^'  ^ 

r  7  J  minal  act 

to  the  person,  punishable  by  the  criminal  law,  founds  a  good  entitles  to 
claim  of  damages.  Rape,  or  attempt  to  commit  it — ^attempt 
to  murder — the  writing  of  threatening  letters  for  a  feloni- 
ous purpose — and  the  many  innominate  offences  which  may 
be  made  the  matter  of  a  relevant  indictment,  such  as  the 
malicious  throwing  of  vitriol  on  the  person,  the  felonious 
administration  of  narcotic  or  deleterious  drugs,  and  the 
using  of  threats  of  death  to  any  person  by  way  of  joke,  and 
attempting  to  carry  them  into  execution, — would  entitle 
the  person  aggrieved  to  compensation.  Cases  of  this  sort 
are,  however,  of  rare  occurrence,  and  we  at  once  pass  on 
to  a  more  common  ground  of  action, — namely,  assault. 


Section  II. 


ASSAULT. 


Assault  is  the  doing  of  some  corporal  hmi;  to  another  Assault 
from  malice  or  wantonness.  In  general,  there  must  be 
some  physical  bodily  act  to  constitute  the  offence ;  words 
or  furious  looks  do  not  amount  to  an  assault  (a).  At  the 
same  time,  it  is  not  necessary  that  the  person  be  actually 
struck.  The  mere  putting  of  another  into  dread,  or  the 
apparent  danger  of  bodily  harm  (6), — such  as  holding  up  the 
fist  in  a  threatening  manner,  pointing  a  pistol  at  him  within 
range,  riding  at  a  person  on  foot  (c),  attempting  to  pull 
his  nose  (d),  or,  in  short,  any  gesture  or  threat  exhibit- 
ing an  intention  to  do  violence,  coupled  with  the  present 

(a)  Lang  v.  Lillie^  4  Mur.  82.  (c)  Ewing  v.  Earl  of  Mar ^  14 

(6)  Bislap  V.  Staig,  1  Mur.  15.      D.  814. 

(d)  Giyrdm,  v.  Stewart,  6  D.  8. 
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ability  of  carrying  the  threat  into  execution, — ^is  an  assault. 
It  is  an  assault  to  spit  on  another  (a),  and  the  degree 
of  the  violence  does  not  affect  the  right  to  redress  unless 
the  circumstances  were  such  as  to  show  that  no  assault 
was  intended, — as  when  one  touches  another  to  direct  his 
attention  to  something,  or  when  a  person  is  shown  to  the 
door  for  having  given  the  lie  to  a  gentleman  present  at  the 
meeting  (b).  In  like  manner,  an  assault  cannot  be  com- 
mitted unless  done  against  the  will  of  the  person  assaulted. 
If  the  injury  is  done  in  sport,  by  mutual  consent,  the  maxim 
applies,  volenti  nonfit  injuria.  An  assault  with  the  assent 
of  the  other  is  a  contradiction  in  terms.  The  sending  of  a 
challenge  to  fight  is  also  a  ground  of  action,  provided  it  is 
not  accepted  (c).  In  an  issue  as  to  assault,  the  nature  of 
the  assault  need  not  be  set  forth, — such  as  that  the  defender 
assaulted  the  pursuer,  and  laid  hold  of  him  by  the  breast^ 
and  put  him  in  bodily  fear.  The  italics  would  be  struck 
out  (d). 
Provoca-  A  person  complaining  of  an  assault  must  come  into 

Court  pure ;  for  if  there  is  provocation,  though  greatly  less 
than  what  is  returned,  it  is  a  justification.  Words,  however 
galling,  can  never  justify  a  blow,  either  in  a  criminal  or  a 
civil  court  (e) ;  but  the  provocation  received  may  have  an 
important  bearing  on  the  question  of  damages  (/)•  In  the 
case  of  an  affray  between  two  parties,  the  only  competent 
justification  is,  that  the  pursuer  was  himself  the  aggressor. 
If  the  fist  is  held  up  in  a  threatening  manner,  or  the  body 
touched  in  a  particular  way,  or  the  neckcloth  twisted,  it  is  a 

(a)  TuUis  V.    Glenday,  13  S.  (d)  WLaren  v.  Robertson,  21 

698.  D.  186. 

(6)  Broun  v.  Gibson  Craig,  13  (e)  Seymour  v.  APLaren,  6  S. 

S.  697.  969. 

(c)  Hislop  V.  Staig,  1  Mur.  15.  (/)  Anderson  v.  Marshall,  13 

S.  1130. 
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justification  (a).    So,  if  the  pursuer  provoked  the  attack  by 
insulting  acts,  such  as  throwing  mud  at  the  defender,  he 
will  be  excused  for  retaliating  to  a  reasonable  extent  (6). 
But  the  violence  inflicted  in  return  is  supposed  to  be  done 
on  the  impulse  of  the  moment.     If  he  allows  time  to  elapse  justifica- 
sufHcient  to  enable  him  to  cool  down,  the  former  provoca- 
tion is  no  justification.    Nor  ought  the  retaliation  to  be  ex- 
cessive.     A  blow  ou  the  head  with  a  heavy  crowbar  is  not 
justified  by  the  other  party  having  begun  the  quarrel  by 
giving  the  defender  a  blow  or  push  with  the   hand   (c). 
Where  an  assault  is  charged  against  a  person  acting  in  the 
discharge  of  an  office  clothed  with  extraordinary  powers,  it 
must  be  made  out  that  these  powers  have  been  exceeded. 
Thus,  in  an  action  against  the  governor  of  a  jail  for  mal- 
treatment in  prison,  the  jury  were  told  that  the  taking  hold 
of  the  prisoner  was  not  an  assault,  because  there  was  autho- 
rity to  do  so  ;  and  if  resistance  is  made,  the  person  having 
authority  may  use  all  the  means  in  his  power  to  overcome 
it,  provided  it  is  not  wantonly  or  oppressively  used  (d). 

The  right  of  self-defence  comprehends  the  right  to  strike  Seif- 

-    ^  -  „  /  \      x/»  defence. 

m  defence  of  property  as  well  as  person  (e).  If  a  man  enters 
by  force  into  a  house,  he  may  be  ejected  by  force ;  if  peace- 
ably, he  ought  to  be  requested  to  depart ;  and  if  he  fails  to 
do  so,  he  may  be  turned  out  with  such  an  amount  of  vio- 
lence as  may  be  necessary  for  the  owner's  protection,  or  was 
justified  by  the  fear  and  alarm  to  which,  in  the  circum- 
stances, he  may  reasonably  be  supposed  to  have  been  put. 
So  also  any  member  of  the  public  is  entitled  to  interfere  in 

(a)  Per  L.   C.   C,   Young   v.  (d)  Lennox  v.  Rose,  2  S.  547  ; 

Alison^  2  Mur.  228.  Grant  y.  Harper^  15  F.  C.  558. 

(6)  HalloweU  v.  Niven^  5   D.  (c)  Macfarlane    v.    Yoxmg^    3 

759.  Mur.  408. 

(c)  DowU,  1  S.  125. 

D 
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preservation  of  the  public  peace,  and  in  support,  where 
necessary,  of  the  officers  of  the  law. 

Apart  from  the  circumstances  of  the  attack,  the  plea  of 
justification  may  arise  from  the  relation  subsisting  between 
the  parties.  A  parent  is  entitled  to  inflict  moderate  chas- 
tisement on  his  child,  a  schoolmaster  on  his  pupil  (a) ;  and  the 
master  of  a  ship,  in  respect  of  the  great  responsibility  of  his 
situation,  in  being  charged  with  the  care  of  the  crew  and 
vessel,  beyond  the  aid  of  the  law,  possesses  the  power  of  ad- 
ministering wholesome  personal  correction,  when  a  resort  to 
this  is  found  necessary  for  the  maintenance  of  discipline  and 
subordination.  In  these  cases,  however,  this  right  is  always 
qualified  by  the  duty  to  abstain  from  passionate  violence,  and 
never  to  exceed  the  bounds  of  due  moderation  (6). 
iflsue.  The  issue  in  an  action  of  damages  for  assault  is.  Whether 

on  or  about  (date),  and  at  or  near  (place),  the  defenders, 
or  one  or  other  of  them,  assaulted  the  pursuer  to  his  loss, 
injiuy,  or  damage?  If  there  are  two  defenders, — one 
charged  as  accessory,  the  other  as  principal, — the  Court  will 
not  allow  separate  trials  to  each ;  both  cases  go  to  trial 
under  one  issue  (c),  even  although  a  larger  sum  is  asked 
from  the  one  than  the  other.  Two  parties  concerned  in  a 
scuffle  having  raised  mutual  actions  against  each  other,  the 
Court  allowed  an  issue  to  each  ;  and  the  cases  were  tried 
by  the  same  jury,  who  gave  a  verdict  for  one  shilling  in 
favour  of  both  pursuers  (d).  Where  the  defence  is  a 
justification,  proof  of  it  lies  on  the  defender,  according  to 
the  maxim,  reus  eacipiendo  fit  actor ;  and  for  that  purpose 
he  must  take  a  separate  issue.  If  the  injury  proves  fatal, 
or  the  person  assaulted  dies  before  action  is  raised,  the 

(a)  Mackenzie  v.  Dickson^  11  (c)  Anderson  v.   Barry  9    D. 
D.  4.                                                  929. 

(b)  Reekie  v.  Norrie,  6  D.  368.  (d)  Dick  v.  SmaU,  13  S.  1134. 
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right   of   action   descends   to   his  executors  and   next   of 
kin  (a). 

Section  III. 

SEDUCTION. 


Although  incontinence  on  the  part  of  a  woman  cannot  Seduction. 
per  Be  be  made  the  foundation  of  an  action  of  damages 
against  the  individual  to  whom  she  voluntarily  surrendered 
her  person,  she  is  entitled  to  compensation  when  her  virtue 
has  been  overcome  by  tlie  wiles  and  artifices  of  a  seducer. 
The  wrong  consists,  in  the  words  of  Scripture,  in  '  having 
dealt  deceitfully  with  her'  (A).  The  corruption  of  her 
mind — the  insinuation  of  false  hopes  that  he  means  mar- 
riage— the  making  her  to  believe  that  his  intentions  were 
honourable — the  inducing  her  dolose  to  trust  him,  and  the 
like  false  pretences,  on  the  faith  of  which  female  virtue 
is  sacrificed, — constitutes  a  wrong  of  the  most  grievous 
character,  for  which  the  amplest  reparation  is  due  (c). 

Prima  facie  it  is  presumed  that  the  pursuer,  prior  to  the 
seduction,  was  a  moral  and  virtuous  girl.     She  does  not 


(a)  Macnaghten  v.  Robertson, 
17  Feb.  1809,  F.  C. 

(6)  Ex.  xxi.  7.  Hislop  v.  Ker, 
15  July  1696,  ooe  of  the  earliest 
cases  on  this  subject,  is  thus  re- 
ported : — '  The  Lords  found  a 
woman's  being  got  with  child  was 
no  ground  of  action  for  damages, 
eke  a  hundred  such  processes 
would  be  intented  by  whores ;  as 
atoo  they  thought  that  every  pro- 
mise and  insinuation  of  marriage 
was  not  sufficient  to  found  this 


action,  because  these  are  made  at 
such  times  very  lightly ;  yet,  on 
the  other  hand,  such  debauchery 
and  fraudulent  designs  ought  not 
to  pass  undiscouraged :  therefore, 
in  such  a  circumstantiate  case, 
the  Lords  declared  they  would 
allow  damages  against  such  a 
man,  who  had,  dolose,  induced  a 
party  to  trust  him.' — Diet.  13908. 
(c)  Ex.  xxii.  16,  17.  Linning 
v.Hamt7/on,M.  13909;  M'Candy 
V.  Turpy,  4  S.  527. 
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therefore  require  to  put  it  in  issue  whether  she  was  a  per- 
son of  virtuous  conduct  and  untainted  character  (a).  In- 
deed, whatever  was  her  former  history,  the  pursuer  would 
be  entitled  to  a  verdict  if  at  the  time  she  was  living  virtu- 
ously; for  seduction  does  not  mean  defloration.  At  the 
same  time,  it  is  open  to  the  defender,  in  mitigation  of 
damages,  to  impeach  her  character,  by  showing  that  she 
was  in  the  habit  of  keeping  loose  company,  indulging  in 
improper  and  unchaste  conversation,  or  had  already  had 
carnal  intercourse  with  other  men. 
Breach  of  Jt  is  a  great  aggravation  of  the  seduction,  that  the 

Marriage,  defender  made  his  advances  under  the  guise  of  matrimony. 
Not  unfrequently,  indeed,  the  two  cases  of  seduction  and 
breach  of  promise  of  marriage  run  into  each  other ;  but 
they  are  nevertheless  perfectly  distinct  grounds  of  action, 
and  the  pursuer  will  be  entitled  to  an  issue  applicable  to 
each :  for  if  she  is  able  to  prove  a  distinct  promise  and 
undertaking  to  marry,  the  evidence  may  establish  that  she 
yielded  her  person  in  reliance  on  certain  false  professions 
of  an  intention  to  marry  (6).  Actions  for  breach  of  pro- 
mise, though  not  properly  relating  to  the  subject  of  this 
chapter,  will  therefore  be  shortly  noticed  in  this  place. 

Although  the  law  cannot  force  a  man  to  many,  it  will 
redress  the  injury  which  the  woman  suffers  from  his  failure 
to  fulfil  his  undertaking  when  called  upon  to  do  so,  by 
putting  the  parties  as  far  as  possible  in  the  same  situation 
as  if  the  promise  had  never  been  made.  In  this  case  the 
damages  are  given,  not  for  refusing  to  marry,  because 
matrimonia  debent  esse  libera^  and  there  is  locus  penitentioe 
up  to  the  moment  of  celebration.    The  maxim,  however, 

(a)  Walker  v.  APIsaac,  19  D.  (i)   Paton   v.   Brodie,    20  D. 

840,  contrary  to  Hay  v.  WiUon's      268. 
7V«.,  12  D.  846. 
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is  qualified  by  another:  Nemo  debet  consilium  mutare  in 
aUeriua  prejudieium.  If  he  chooses  to  avail  himself  of  his 
right  to  resile,  he  must  pay  the  penalty,  and  the  damages 
are  given  for  breaking  the  promise  after  it  has  been 
made  (a).  The  actual  loss  suffered  is  easily  estimated; 
solatium  for  her  wounded  feelings  is  not  so  capable  of 
computation,  but  a  money  payment  is  the  only  salve  which 
the  Court  is  able  to  apply.  The  earliest  reported  cases  of 
this  sort  occurred  in  the  year  1685,  where  the  pursuer, 
having  proved  a  loss  in  money  of  L.80,  the  Court  gave  her 
decree  for  that  amount,  and,  in  addition,  the  sum  of  L.20 
for  '  loss  of  market.'  Of  this  decision  Lord  Fountainhall 
observes,  *that  it  might  be  equitable,  but  it  was  new;'  but 
the  precedent  has  ever  since  been  followed  (b). 

In  a  declarator  of  marriage,  founded  on  promise  sub  Evidence 
cop.y  the  only  competent  evidence  is  the  writ  or  oath  of  the 
promisor.  But  if  a  declarator  should  fail,  from  the  oath 
of  the  defender  being  negative  of  the  reference,  the  Court 
will  allow  a  proof  at  large  of  the  very  same  facts,  when 
there  is  an  alternative  conclusion  for  damages  (c). 

The  promise  may  be  proved  rebus  ipsis  et  factisy  by 
correspondence,  evidence  of  courtship,  confessions  made  to 
intimate  friends,  and  by  such  circumstances  as  that  the 
defender  instructed  the  lady's  agent  to  write  out  a  contract 
of  marriage  (d).  The  claim  assumes  that  the  engagement 
was  reciprocal,  for  a  promise  unaccepted  is  a  nudum  pactum 
only,  and  not  actionable.  But  unless  there  is  distinct  evi- 
dence of  repudiation  of  the  offer  on  the  part  of  the  woman, 
the  slightest  circumstances  tending  to  show  that  she  gav^ 

(a)  Young  v.  Irvine^  M.  8473 ;  (c)  M^ Candy  v.  Turpy^  4  S. 

Hogg  V.  Goto,  16  F.  C.  664.  527. 

(6)  Graham  v.  Erskine^  14  Dec.  (</)  Tucker  v.  Aiichison^  9  D. 

1708.  21. 
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her  assent  or  countenance  to  the  proposal  will  be  conclusive 
on  that  subject.  When,  however,  the  woman  is  herself 
sued,  the  pursuer  must  furnish  distinct  evidence  that  her 
offer  was  accepted;  for  a  proposal  silently  received  does 
not  necessarily  bind  the  person  to  whom  it  is  made.  If 
the  promise  is  conditional, — as  when  a  man  says,  that  if  a 
woman  will  bring  him  so  much  tocher,  or  come  from  a 
distance  to  Edinburgh,  he  will  marry  her, — the  condition 
must  be  fulfilled  before  the  obligation  takes  effect  (a). 
Defences  to  As  to  what  circumstauces  will  invalidate  a  promise  so 
as  to  relieve  the  maker  from  carrying  it  out,  the  few  cases 
that  have  occurred  in  Scotland  afford  us  but  little  light. 
But,  on  principle,  it  is  tolerably  clear,  that  any  mistake  by 
the  man  as  to  the  condition  in  life  of  his  intended,  or  the 
fortune  she  was  to  bring  him,  or  the  character  of  her  rela- 
tions, or  accidentals  of  that  kind,  will  not  justify  him  in 
throwing  her  over.  But  if  it  comes  to  his  knowledge  that 
the  woman  is  of  bad  character,  that  she  has  had  a  natural 

< 

child  (6),  or  been  guilty  of  fornication,  or  is  impotent,  he 
is  entitled  to  say  that  he  will  not  have  such  a  person  to  be 
Fraud.  his  partner  in  life  (c).  Again,  if  he  has  been  induced  to 
enter  into  the  contract  by  fraudulent  misrepresentation  as 
to  her  fortune  or  family,  and  the  woman  herself  was  a 
party  to  the  deception,  the  fraud  is  a  complete  answer  to 
an  action  of  damages  at  her  instance  for  breach  of  his  pro- 
mise. But  if  the  promise  was  given  on  the  faith  of  certain 
false  expectations,  which,  unknown  to  the  woman,  were 
held  out  to  him  by  others,  the  promise  must  be  fulfilled, 
for  he  has  his  remedy  against  those  by  whom  he  was 
deceived.     Circumstances  may  emerge  after  the  promise  is 

(a)SeeA/erccrv.Adic,  M.  3150.  (c)    Thomson   v.    Wright^    M. 

(6)  Sandilands  v.  King,  20  D.      13915 
1005. 
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made, — sach  as  the  falling  of  the  woman  into  dissipated 
habits, — which  will  entitle  the  man  to  say  that  he  will  not 
eotrast  his  happiness  to  such  keeping ;  and  though  perhaps 
her  loss  of  beauty  or  fortune  would  not  justify  him  in 
jilting  her,  her  permanent  loss  of  health  might  be  a  good 
answer  to  an  action  brought  in  her  name. 

The  issue  in  an  action  for  breach  of  promise  is,  Whether  i^^"® »" 

■t  '  cases  of 

the  defender  promised  and  agreed  to  marry  the  pursuer ;  Breach  of 
and  whether  he  wrongfully  failed  to  perform  said  promise  ? 
If  the  defender  relies  on  unchaste  or  improper  behaviour 
as  his  excuse  for  non-performance,  the  pursuer  is  entitled 
to  full  notice  in  the  record  of  the  circumstances  to  be 
proved,  so  that  she  may  be  in  a  position  to  contradict  them 
at  the  trial.  Where  damages  were  laid  at  L.200  and  the 
jury  gave  20s.,  the  Court,  in  respect  no  tender  was  made, 
awarded  expenses  (a). 

Lastly,  we  have  to  consider  the  case  of  damages  given  Adultery. 
on  account  of  adultery  committed  with  a  married  woman. 
The  issue  is,  *  Whether,  between  (dates),  the  defender  did 
seduce  and  commit  adultery  with  C.  D.,  then  wife  of  the 
pursuer,  in  the  house  in  A.  occupied  by  her,  and  did  main- 
tain an  adulterous  connection  with  her  in  said  house,  or 
elsewhere  in  A.,  or  the  neighbourhood  thereof  I'  (ft).  Al- 
though, as  in  the  English  declaration  in  similar  suits,  the 
action  is  rested  on  the  fact  that  the  defender  ^  debauched 
and  carnally  knew  the  pursuer^s  wife,'  the  true  foundation 
of  the  claim  is,  properly  speaking,  simply  the  fact  of  adul- 
tery (c) ;  for  a  man  is  not  liable  in  damages  for  gaining 
the  affections  of  a  married  woman,  provided  he  stops  there. 
But  the  adultery  being  proved,  the  circumstances  attending 
the  woman's  fall,  and  the  means  taken  to  debauch  her  mind, 

(a)  SandUands  v.  King,  20  D.  (6)  Glover  v.  Samon,  18  D.  609. 

1006.  (c)  BaiUie  v.  Bryson,  1  Mur.  317. 
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'   may  be  given   in  evidence  as  affecting  the  question  of 
damages. 

The  damages  recoverable  depend  upon  the  situation 
in  life  of  the  parties^  the  terms  on  which  they  lived,  the 
mode  in  which  he  discharged  his  marital  duties,  and  the 
happiness  which  his  wife's  society  was  calculated  and  likely 
to  afford.  In  the  first  case,  the  Court  included  in  the  sum 
awarded  as  damages  the  expenses  of  a  process  of  divorce, 
which  the  injured  husband  had  obtained  in  respect  of  the 
adultery  (a).  But  the  bringing  of  a  divorce  is  not  a  condi- 
tion precedent  to  the  maintenance  of  this  claim  (b).  In  a 
.  -case  occurring  in  1810,  the  Court  found  unanimiously  that  a 
party  had  no  claim  to  damages  for  adultery  who  continued 
to  cohabit  with  his  wife  after  he  had  discovered  her  guilt  (c). 
But  this  is  not  now  law.  The  damages  due  by  the  seducer 
are  not  obliterated  by  the  fact  that  his  paramour  has  been 
forgiven  by  her  husband.  Condonation  being  simply  a 
departure  from  his  right  to  sue  for  a  divorce  competent  to 
the  innocent  spouse,  it  can  never  imply  an  abandonment 
of  his  rights  against  third  parties.  Nor  is  it  any  defence 
to  this  action,  that  the  husband,  prior  to  the  adultery, 
voluntarily  relinquished  his  wife's  society,  and  had  since 
Mitigation  lived  apart.  These,  however,  are  all  facts  to  be  laid  before 
Hges.  the  jury  in  mitigation  of  damages.    And  in  like  manner  it 

may  be  shown,  that  the  defender  deserted  or  neglected  his 
wife,  and  threw  her  purposely  in  the  way  of  temptation — 
that  she  was  not  known  to  be  a  married  woman — that  she 
had  herself  solicited  and  enticed  the  defender  into  the  adul- 

(a)  Steadman  v.    Coupar^   M.  (6)  Maxwell  v.    Montgomerie^ 

13909  and  7337.    The  same  re-  M.  13919 ;  Paterson  v.  Bone,  M. 

suit  is  DOW  attained  under  the  13920. 

Conjugal  Righta  Act  by  making  (c)  Aitken  y.  AVRee,  6  Feb. 

the  paramour  a  party  to  the  action  1 810,  F.  C. 
of  divorce.  24  &  26  Vict.,c.  86,  §  7. 
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terous  connection — or  that  she  had  been  guilty  of  adultery 
with  other  men.  It  has  been  held  in  England,  that  the 
pursuer  cannot  prove  that  the  defender  is  a  man  of  wealth, 
able  to  pay  substantial  damages ;  but  when  the  defender  is 
in  the  humble  ranks  of  life,  proof  on  that  point  is  compe- 
tent, for  the  purpose  of  showing  that  he  could  not  be  the 
party  chiefly  to  blame  in  the  transaction  (a). 

It  remains  to  be  said,  that  an  act  not  otherwise  illegal,  Mere  per- 
cannot  be  the  foundation  of  an  action  of  damages  in  respect  noyance 
of  injuries  to  the  person.     In  one  case,  a  solicitor,  afflicted  able, 
with  a  nervous  affection  of  the  heart,  sought  damages  from 
a  body  of  trustees,  of  which  he  was  one,  on  the  ground  that 
he  had  been  so  thwarted  and  worried  by  them  in  the 
management  of  the  affairs  of  the  trust,  that  his  complaint 
bad  been  much  aggravated,  and  he  was  rendered  unfit  to 
attend  to  business.     The  case  was  dismissed  as  a  ^  most  fan- 
tastic and  nonsensical  action'  (b) ;  for  on  such  terms  as  those 
assumed  by  the  pursuer  to  be  a  relevant  ground  of  action, 
DO  business  of  any  kind  could  be  carried  on. 

(a)  Add.  on  WroDgs,  694.         (6)  Pridie  v.  Thomson,  19  D.  287. 
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THE  ROMAN  DOCTRINE  OF  CULPA. 


Definition    NEGLIGENCE,  or  culpa^  is  of  au  essentially  different  charac- 
ter from  dolus.    It  means  the  doing  of  a  lawful  act  in  an 
unlawful  way,  i,e.y  without  that  care  and  prudence  which  a 
person  of  common  understanding  placed  in  similar  circum- 
stances would  have  observed  on  the  occasion.     It  occurs 
where  the  damage  for  which  the  person  is  to  blame  is  not 
done  of  design,  being  either  not  foreseen  by  him  at  all,  or  if 
foreseen,  regarded  as  one  of  the  possible,  but  not  probable, 
lieckiesB-     consequences  of  his  conduct.     Negligence  thus  consists 
earring  tho  either  in  recklessness  in  the  face  of  danger, — ^in  the  party, 
overlook^     from  an  overweening  confidence  in  his  own  powers,  or  in  a 
"*^  ***         senseless  reliance  on  the  infrequency  with  which  a  contrary 
result  happens,  thoughtlessly  trusting  that  he  will  have  the 
luck  to  escape ;  or  in  failing  to  perceive,  and  so  avoid  the 
danger,  when  there  was  nothing  in  the  circumstances  to 
have  prevented  him  from  so  doing. 
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Many  pa^es  have  been  devoted  by  modem  writers  on  Difference 

between 

the  civil  law  to  illustrating  the  difference  between  dole  Culpa  and 
and  culpa;  but  the  distinction  lies  on  the  very  surface. 
In  the  one,  the  injury  suffered  is  done  of  design ;  in  the 
other,  the  author  of  the  calamity  is  guiltless  of  evil  inten- 
tion :  in  the  one  case,  we  have  a  wicked  and  depraved  dis- 
position ;  in  the  other,  a  mere  error  in  judgment.  The  one 
presupposes  a  bad  heart,  the  other  a  mere  want  of  thought. 
Dole  belongs  to  morals,  culpa  to  the  intellect.  But  as  it 
not  uncommonly  happens,  that  rules  the  most  simple  and 
distinctions  the  most  obvious  on  paper,  are  the  most  diffi- 
cult of  application  in  the  complications  of  actual  life ;  so 
dohis  and  culpay  in  the  circumstances  in  which  they' are 
presented,  frequently  run  into  each  other  with  perplexing 
confusion ;  because,  when  a  person  acts  with  an  utter  reck- 
lessness of  the  consequences,  it  is  impossible,  on  any  theory 
consistent  with  his  being  a  rational  agent,  to  acquit  him  of 
improper  motives.  A  disposition  to  do  harm  bears  a  close 
resemblance  to  an  indifference  as  to  whether  harm  follow 
or  not;  and  the  Komans  were  right  in  treating  them  as 
practically  the  same  thing.  Culpa  lata  dolo  equiparatur. 
Between  wilful  mischief,  says  Lord  Denman,  and  gross 
negligence,  the  boundary  line  is  hard  to  trace ;  I  should 
rather  say  impossible.  The  law  runs  them  into  eax;h  other 
— considering  such  a  degree  of  negligence  as  some  proof  of 
malice  (a). 

Kesponsibility  for  culpa  rests  on  the  one  great  principle.  Ground  of 
that  in  all  well-regulated  communities  every  one  must  so  wiity^for 
govern  his  affairs  and  regulate  his  conduct,  as  not  to  be 
productive  of  injury  to  his  neighbour.    This  is  a  social 
obligation  imposed  on  each,  because  essential  to  the  safety 
of  all.     It  is  our  duty  to  avail  ourselves  of  the  intelligence 

(a)  Lynch  v.  Nurdin,  1  Q.  B.  37. 
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with  which  we  have  been  endowed,  both  as  moral  and 
rational  agents,  not  only  to  keep  in  due  subjection  those 
appetites  and  passions  which  sometimes  prompt  us  to  do 
wrong ;  but  in  all  our  doings  to  manifest  that  care  and  cir- 
cumspection which  may  be  reasonably  expected  of  us  in  the 
circumstances.  Any  failure  in  this  duty  is  not  only  in 
extreme  cases  punishable  by  the  law,  but  in  every  case 
entitles  the  private  party  to  be  compensated  for  any  injury 
he  may  have  sustained  in  consequence. 

Roman  The  older  commentators  on  the  civil  law  imagined  that 

under  that  system  there  were  three  different  degrees  of 
negligence,  corresponding  to  the  slight,  the  ordinary,  and 
exact  diligence  prestable  under  particular  contracts,  accord- 
ing as  the  person  liable  in  the  diligence  took  no  benefit 
from  the  undertaking,  shared  it  in  common  with  the  other 
party  to  the  contract,  or  rcjceived  it  exclusively  to  himself. 

Culpa  lata.  Culpa  lata  was  gross  negligence — ^the  want  of  that  prudence 
and  forethought  which  not  only  this  and  that  particular 
individual,  but  any  or  every  other  man,  would  have  exhibited 
on  the  occasion.    It  was  non  intelligere  quod  omnes  inteUi- 

Ciiipa         gunt.     Opposite  to  this  was  culpa  leviasima — ^the  slightest 

levissima.  •%  i  •*»  rj»  '      ^     .  i  -i^ 

possible  negligence — ^bordermg,  m  fact,  on  sheer  accident. 
Cui^iaievis.  Between  the  two  came  culpa  levis — ^the  omission  of  that 
care  and  caution  which  a  man  of  ordinary  prudence,  undis- 
tinguished either  by  extreme  thoughtlessness  or  unnecessary 
anxiety  about  his  concerns,  usually  exhibited  in  the  conduct 
of  his  affairs.  It  was  the  diUgeniia  diligentia  patrisfamilias 
— diligentia  quam  debent  homines  frugi  et  diligentes  prastare. 
But  a  closer  examination  of  the  subject,  and  a  minuter 
criticism  of  the  Corpus  Jurisj  has  in  recent  times  led  to  a 
considerable  modification  of  these  views.  In  particular,  a 
perusal  of  the  L.  Aquilia  will  serve  to  show  that  there  never 
was  any  room  for  the  threefold  division  of  negligence  in  the 
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law  of  reparation.     The  policy  of  the  law  was  to  award  DiBtinction 

\  ,  ,  ,  .  does  not 

compensation  for  iniories  which  were  brought  about  neither  exist  in  law 

.  .  ,  .         ,        of  Repara- 

by  accident  nor  design ;  and  the  sole  question  for  inquiry  tion. 
in  every  case  was,  whether  the  immediate  author  of  the 
mischief  could  be  said  in  the  whole  circumstances  to  have 
been  to  blame  for  what  occurred.  There  is  indeed  one  passage 
to  the  effect,  '  in  lege  Aquilia  et  levissima  culpa  venit '  (a). 
But  the  sense  of  this  sentence  is,  that  cases  may  occur,  in 
which  the  wrong-doer  would  be  required  to  stand  to  all 
risks.  For  example,  if  one,  without  the  consent  or  know- 
ledge of  the  owner,  leaps  on  the  back  of  a  horse  grazing 
by  the  wayside,  and  in  galloping  along,  the  animal  stumbles 
and  is  injured,  there  is  no  room  for  any  inquiry  as  to  the 
degree  of  the  party's  blame.  The  loss  is  attributable  to  his 
wrongful  and  illegal  act,  and  he  is  answerable  for  all  its 
consequences.  But  in  the  common  case  of  a  person  engaged 
in  a  lawful  undertaking,  and  who  by  misadventure  injures 
a  stranger,  the  simple  question  was,  whether  he  had  been 
guilty  of  culpa  in  any  sense,  t.«.,  whether  he  had  taken 
proper  precautions — whether  the  occurrence  had  taken  place 
non  jurCy  or  ^  casu  magis  quam  culpa  videretur  factum '  (b). 
The  question  was  thus  in  every  case  a  question  of  circum- 
stances, in  which  the  excessive  care  implied  in  the  culpa 
levissima  was  uniformly  rejected.  A  distinction  is  indeed 
conceivable  in  this  sense,  that  there  never  was  a  case  of 
negligence  which  might  not  have  been  worse.  One  en- 
trusted with  the  custody  of  a  thing,  would  be  guilty  of 
negligence  if  he  left  the  key  in  the  door,  still  greater 
negligence  if  he  failed  to  lock  it,  and  of  gross  negligence  if 
be  left  the  door  open ;  and  to  meet  the  circumstances  pre- 
sented in  each  particular  case,  modem  jurists  have  attempted 

(a)  Lex  44,  Dig.  ad  Leg.  Aq.  (6)  Lex  52,  §  4,  lb.   This  efipe- 

(9,  2).  cially  appears  from  Lex  31. 
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In  Con- 
tntcts. 


Any  divi- 
sion noTf 
unneces- 
sary. 


a  relative  classification  of  the  subject  into  culpa  in  abstracto 
and  culpa  in  concreto, — ^the  absolute  standard  being  the 
diligence  usually  manifested  by  a  man  of  ordinary  prudence 
in  his  own  affairs.  But  this  division  is^  for  all  practical 
purposes,  as  useless  as  the  other.  In  short,  any  definition 
of  the  different  degrees  of  culpa  in  the  law  of  injuries,  is 
neither  possible  nor  desirable ;  for  whenever  attempted,  it 
can  only  produce  endless  confusion,  and  afford  unlimited 
scope  for  the  display  of  the  most  irrational  caprice. 

Whether  there  is  any  room  for  a  different  doctrine  in 
the  law  of  contracts,  is  a  question  which  has  been  much 
agitated  of  recent  years.  The  duty  arising  under  a  par- 
ticular contract  is  either  regulated  by  general  law  or  by 
special  stipulation.  A  party  to  a  contract  may  obviously 
undertake  any  obligation  he  thinks  proper; — ^if  charged 
with  the  custody  of  a  subject,  he  may  promise  to  restore 
the  thing  in  safety  at  all  events  and  against  all  hazards. 
He  is  then  answerable  levissima  culpa,  or,  as  it  was  some- 
times expressed,  pro  omni  culpa.  ^  In  short,  he  accepts  the 
position  of  a  guarantor  or  insurer.  But  apart  from  special 
stipulation,  it  is  difficult  to  see  how,  by  implication  of  law, 
any  higher  degree  of  diligence  is  prestable  from  any 
rational  person  than  what  is  usually  manifested  in  his 
affairs  by  any  respectable  and  intelligent  head  of  a  family ; 
and  this  rather  appears  to  have  been  the  doctrine  of  the 
law  of  Eome  on  this  subject.  If  so,  the  degrees  of  negli- 
gence in  contracts  ought  only  to  be  two  in  number — culpa 
lata  and  culpa  levis.  There  is  no  room  for  the  culpa 
levissima,  which  accordingly  is  now  generally  rejected  by 
modem  civilians  (a). 

But  whatever  may  be  the  sound  view  of  the  doctrine 

(a)  Puchta'B  Pandekten,  266.    Wening-Ingenheiin  Die  Ijehre  vom 
Schadensersatze,  §  64,  §  74. 
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of  the  Civil  Law  on  this  point,  there  is  now  no  occasion 
for  more  than  one  kind  of  negligence.  Improvements  in 
the  machinery  of  the  law  have  now  practically  effected 
a  complete  separation  between  questions  of  law  and  ques- 
tions of  fact.  The  determination  of  each  belongs  to  a 
distinct  tribunal.  It  is  for  the  Court  to  say  what  was  the 
duty  arising  under  a  particular  contract,  and  for  the  jury 
whether  there  was  any  failure  in  the  duty.  So  in  negli- 
gence, the  issue  sent  to  the  jury  is,  whether  the  injury 
in  question  happened  through  the  defender's  fault;  and 
the  jury  answer  the  question  on  a  review  of  the  whole  cir- 
cimistances  of  each  case. 

Any  other  course  would  be  manifestly  open  to  great 
inconvenience.  The  utter  impossibility  of  giving  any  defi- 
nite meaning  to  the  expression  ^ gross'  negligence,  has 
more  than  ever  been  the  subject  of  judicial  observation  in 
England.  In  1842,  Lord  Denman  observed,  ^  It  may  well 
be  doubted  whether  between  gross  negligence  and  negligence 
merely,  any  intelligible  distinction  exists'  (a) ;  and  in  another 
case,  Kolf e,  B.,  remarked,  ^  I  can  see  no  difference  between 
negligence  and  gross  negligence :  they  are  the  same  thing, 
with  the  addition  of  a  vituperative  epithet '  (2)). 


Section  II. 
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Negligence  is  of  two  kinds,  active  and  passive.     It  con-  Culpa  in 
sists  either  in  doing  those  things  which  we  ought  not  to 

(a)  UinUm  v.  BMin,  2  Q.  B.  (6)  Wih(m  v.  Brtit,  11  M.  &  W. 

646.  118;  TTyWv.i^cifc/brrf,  8  M.&W. 

460. 
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have  done  {culpa  in  faciendo)^  or  in  leaving  undone  those 
things  which  we  ought  to  have  done  (culpa  in  non  faciendo). 
As  to  positive  negligence,  we  require  to  discriminate  between 
acts  done  directly  contrary  to  the  contract  or  our  duty  in 
the  matter,  and  injuries  arising  from  the  rash  and  reckless 
way  in  which  our  duty  is  performed.  In  the  former  event 
our  responsibility  is  coextensive  with  all  the  risks  run.  If 
you  hire  a  horse  to  ride,  and,  instead  of  so  using  him,  put 
him  into  harness,  and  he  is  injured,  you  must  answer  for 
the  consequence  of  your  illegal  act,  however  true  it  may 
be  that  the  injury  was  not  directly  attributable  to  your 
imprudence  on  the  occasion.  Thus  a  parcel  marked  ^  per 
mail '  was  delivered  to  the  clerk  of  a  coach  proprietor,  from 
whose  office  the  mail  and  another  coach  started ;  it  was  not 
sent  by  the  mail,  but  by  another  coach,  and  lost.  The  pro- 
prietor was  accounted  liable  in  the  loss ;  and  it  was  held  not 
relevant  to  allege  that  his  clerks  were  prohibited  from  re- 
ceiving parcels  so  marked,  or  that  he  did  not  carry  beyond 
a  certain  point  (a).  So  any  deviation  from  the  express 
terms  of  a  contract  is  made  at  the  party^s  peril.  A  ship  in 
time  of  war,  which  had  deviated  from  its  route  for  the  pur- 
pose of  chasing  prizes,  having  been  captured,  the  owner  was 
held  responsible,  although  if  innocent  he  would  have  escaped 
liability  (b).  In  short,  an  act  done  in  breach  of  a  contract 
subjects  the  offender  to  all  risk  of  loss  from  any  accident , 
and  it  is  not  for  him  to  show  that  a  similar  or  woi*se  acci- 
dent would  have  happened  if  he  had  adhered  to  his  proper 
course.  A  barge  laden  with  lime  deviated  unnecessarily 
from  its  course,  was  caught  in  a  storm,  and,  the  lime  having 
taken  fire,  was  lost.  The  owner  was  held  liable,  notwith- 
standing it  was  averred  that  the  vessel  must  have  encoun- 

(a)  Bain  v.  Brown^  3  S.  362 ;  (6)  Parker  v.  James,  4  Camp. 

SUat  V.  Fogg,  5  B.  &  Aid.  342.         112. 
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tered  the  stonn  in  any  event  (a).  No  wrong-doer  can 
apportion  or  qualify  his  own  wrong.  If  a  loss  is  actually 
sustained  while  his  wrongful  act  was  in  operation,  and 
which  was  the  cause  of  it,  he  cannot  set  up  as  an  answer 
to  the  action,  that  the  loss  would  nevertheless  have  hap- 
pened, although  the  wrong  referred  to  had  never  been 
committed. 

Culpa  in  non  facietido  presupposes  a  breach  of  a  pre-  Culpa  in 
existing  obligation  to  act  otherwise,  imposed  either  by  ex-  faciendo. 
press  contract,  the  regulations  of  public  authority,  or  arising 
simply  by  the  force  of  law.  One  is  not  bound  to  rescue 
a  man  who  was  seen  to  fall  into  a  river,  to  extinguish  a  fire 
in  a  neighbouring  dwelling,  or  apprise  him  of  an  imminent 
danger  of  which  he  may  have  heard.  These  are  duties  of 
humanity  which  the  law  does  not  pretend  to  enforce,  and 
of  the  breach  of  which  it  takes  no  cognizance.  But  a  duty 
may  be  imposed  in  many  ways  besides  private  contract. 
If  one  digs  a  pit  in  a  position  of  danger  to  the  commimity,  it 
is  his  duty  to  see  that  it  is  so  fenced  as  not  to  interfere  with 
public  safety.  Thus  a  farmer,  going  home  in  a  dark  tem- 
pestuous night,  having  fallen  into  an  old  coal-pit  about  four 
feet  from  the  road,  round  the  mouth  of  which  there  were 
only  the  remains  of  a  wall  about  two  feet  high,  the  pro- 
prietor was  held  liable  (&)  ;  and  in  another  case  of  the  same 
kind  damages  were  also  awarded,  although  it  was  proved 
that  the  coal-pit  was  out  of  the  deceased's  line  of  road,  and 
that  she,  having  been  drinking  in  a  public-house,  ran  away 
from  her  friends  when  they  came  out,  and  though  they 
attempted  to  follow  her,  she  disappeared  in  the  darkness  (c). 
Damages  have  also  been  given  against  the  magistrates  of 

(a)  Davis  v.  Garrett^  6  Bing.  (c)   Hislop  v.   Durham^  4  D. 

724.   Powell  on  Carriers,  132.  1168. 

iff)  Blacky.  CaddeU,  M.  18905. 

E 


fi6  NEGLIGENCE. 

burghs  for  injuries  caused  by  holes  being  left  unprotected 
in  the  public  streets  (a). 

The  question  for  the  jury  is,  whether  there  were  any 
indications  of  danger  such  as  demanded  or  suggested  pre- 
cautions which  were  omitted  (b).  As  was  said  by  Baron 
Alderson  in  a  case  in  which  it  was  sought  to  make  a  water 
company  liable  for  the  bursting  of  their  pipes  during  an 
extreme  frost,  ^  Negligence  is  the  doing  of  an  act,  or  the 
omission  to  do  an  act,  which  a  reasonable  man  would  not 
do,  or  which  he  would  not  omit  to  do.  A  reasonable 
man  in  the  situation  of  the  defendant  would  make  provi- 
sion for  the  occurrence  of  everything  that  ordinarily  hap- 
pens. Defendant's  pipes  are  placed  so  deep  in  the  ground 
as  not  to  be  affected  by  any  frost  that  a  reasonable  man 
might  anticipate.  Then,  because  such  a  frost  comes  in 
1855  as  had  not  been  known  for  forty  years,  is  it  to  be 
said  they  are  to  be  charged  for  an  accident  that  woidd 
not  otherwise  have  occurred?'  It  was  therefore  held  there 
was  no  negligence  (c).  Or  as  Lord  Cockburn  observes,  a 
man  is  only  bound  to  provide  against  the  ordinary  opera- 
tions of  nature,  not  against  her  miracles  (d). 

The  duty  of  acting  otherwise  being  established  or  ad- 
mitted, the  degree  of  culpability  is  immaterial ;  and  it  is  of 
no  moment  whether  it  proceeded  from  ignorance,  laziness, 
want  of  skill,  or  want  of  forethought.  Nothing  can  happen 
without  a  cause ;  and  the  fact  that  an  injury  is  sustained  is 
of  itself  prima  facie  evidence  of  negligence  sufficient  to 
throw  on  the  defender  the  burden  of  rebutting  this  pre- 

(a)  Innes  v.  M(igs.  of  Edin.^  M.  (c)  Blyth  v.  Birm.  Water  Works 
13189 ;  Dargie  v.  Mags,  of  For-      Co,,  4  W.  R.  294. 

far,  17  D.  730.  (cf)  Samuel  v.  E.  and  O.  Ry,,  1 3 

(b)  M'lntyre  v.  ReiUy,  22  S.      D.  318. 
J.  143. 
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sumption,  by  showing  that  he  was  not  to  blame  at  all,  or,  in 
other  words,  that  the  occurrence  is  what  the  law  deems  a 
mere  accident,  a  thing  which  could  not  be  helped,  and  for 
which,  therefore,  no  one  is  liable  (a). 

Questions  relating  to  the  right  to  redress  on  the  ground 
of  negligence,  usually  occur  in  the  following  circum- 
stances : — 

1.  Where  the  injury  has  been  the  result  of  rashness  or  5®?^®" 
recklessness  on  the  part  of  the  defender,  or  of  those  for 
whom  he  is  responsible, — as  the  furious  driving  of  a  coach- 
man, the  imperfect  navigation  of  a  steamer,  reckless  riding 
on  a  public  thoroughfare,  and  the  like.  Where  there  has 
been  improper  conduct  of  this  description  leading  to  an 
accident,  it  is  not  open  to  the  defender  to  contend  that  it 
was  more  immediately  attributable  to  something  else,  but 
for  the  existence  of  which  it  would  not  have  occurred. 
Where  the  overturn  of  a  coach  was  occasioned  by  a  stone 
on  the  road,  and  it  appeared  that  the  driver,  urged  by  a 
passenger  on  the  outside,  had  been  driving  at  an  immode- 
rate speed  with  the  view  of  passing  another  vehicle  on  the 
road,  the  jury  were  told  that  the  proprietors  were  bound  to 
find  persons  who  were  not  only  capable  of  conducting  the 
coach  properly,  but  who  would  not  be  excited  to  improper 
conduct;  and  if  they  were  satisfied  that  the  coach  would  not 
have  come  in  contact  with  the  stone  but  for  the  improper 
conduct,  the  defenders  were  liable  (6).  So,  where  it  ap- 
peared that  after  the  coach  pole  had  broken,  the  driver 
proceeded  safely  enough  till  the  coach  came  in  contact  with 
a  heap  of  mud  and  was  upset,  it  was  contended  that  this 
was  one  of  the  ordinary  casualties  of  the  road;  but  the 
Court  being  of  opinion  that  the  accident  was  truly  caused 

(a)  Dawson  v.  Manch.^  Sheff.^  (&)  AUan  v.  M'Leishy  2  Mur. 

and  Line,  Rtf,,  5  L.  T.,  N.  S.  682.      158 . 
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by  the  driver's  negligence  in  proceeding  with  a  broken  pole^ 
whereby  the  vehicle  had  become  unmanageable,  the  pro- 
prietors were  found  liable  (a). 

If  two  persons  are  riding  together  furiously  on  the  road, 
and  one  of  them  knocks  down  a  third,  the  latter  has  action 
against  both ;  for  both  are  versantes  in  illicitOj  and  as  such 
equally  liable  for  the  consequences  of  their  misconduct  (i). 
When  the  pursuer  is  at  a  loss  to  say  whether  the  injury 
was  due  to  the  fault  of  either  of  the  two  persons,  or  of  both 
combined,  the  Court  have  been  in  use  to  grant  a  double 
issue ;  so  that  the  jury  have  thus  the  opportunity  of  affirm- 
ing both  or  of  negativing  both,  or  of  affirming  one  and 
negativing  the  other.  A  person  injured  on  a  private  rail- 
way charged  first  the  proprietor,  whose  fault  was  alleged  to 
have  consisted  in  not  having  the  line  fenced ;  second,  the 
contractor  for  the  haulage,  who  was  answerable  for  the 
horses  and  men  employed ;  and  the  Court  granted  an  alter- 
native issue  as  to  both  defenders  (c), 

2.  Unskilfulness  in  the  particular  profession  or  art 
which  one  undertakes  to  practise.  The  rule  of  the  Roman 
law  on  this  subject  was  imperitia  culpce  annumeratur ;  and 
there  are  many  examples  of  it  to  be  found  in  the  Pandects. 
A  physician  was  liable  for  unskilfully  castrating  a  slave  (d) ; 
an  artisan  for  breaking  a  cup  which  he  had  undertaken  to 
polish :  and  in  our  law  examples  of  the  application  of  the 
same  principle  are  of  daily  occurrence.  As  will  afterwards 
be  seen,  professional  men  are  held  exactly  accoimtable  for 
the  exercise  of  due  care  and  the  possession  of  competent 
skill  in  their  several  occupations. 


(a)  Spiers  v.  Drysdakj  H.  316. 
(6)  JUPLaucJdan  v.  Monach,  2 
S.  606. 


(c)  Brownlk  v.  Tennant,  16  D. 
998,  17  D. 
id)  Dig.  9,  2,  lex  7,  §  8 ;  ib.  lex 

27,  §  29. 
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3.  ^Tiere  the  iniury  arises  from  the  use  of  daiiffer-  Useofdan- 

«»      •'  *^         gerons  im- 

ous  implements^  or  operations  of  a  dangerous  charac-  piements. 
ter.  A  dangerous  instrument  likely  to  produce  an  injury, 
and  producing  it,  will,  in  the  general  case,  make  the  party 
liable.  He  who  engages  in  occupations  of  this  sort  does 
so  at  his  own  peril.  But  there  are  many  dangerous  ma- 
chines whose  use  has  received  the  approval  and  sanction 
of  the  Legislature ;  and  as  to  them,  the  duty  cast  on  the 
proprietor  is  to  do  his  best  in  the  circumstances — to  see 
that  they  are  of  the  best  construction,  and  that  none  but 
careful,  steady,  and  intelligent  workmen  are  employed  to 
look  after  them.  For  example,  should  a  person  complain 
that  hay  growing  by  the  side  of  a  railway  was  consumed  by 
the  sparks  issuing  from  the  locomotives,  the  question  for 
the  jury  is,  whether  the  company's  engines  were  of  the 
best  known  construction,  with  all  the  latest  improvements 
for  the  prevention  of  such  accidents,  and  that  their  ar- 
rangements were  such  that  no  further  precautions  could 
reasonably  be  demanded  of  them  (a).  On  the  other  hand, 
when  one  knows  that  dangerous  operations,  authorized  by 
law,  are  going  on  in  his  neighbourhood,  it  is  his  duty  to 
take  all  proper  precautions  for  his  own  safety.  Thus, 
when  the  railway  timnel  was  being  formed  under  certain 
stables  at  the  west  end  of  Edinburgh,  a  young  horse,  in 
course  of  training,  was  seriously  injured  by  a  fright  it 
received  from  the  blasting  operations  then  in  progress. 
The  owner  sued  both  the  railway  company  and  the  stable- 
keeper.  It  was  held  that  there  was  no  case  against  the 
company ;  but  as  regards  the  other  defender,  it  was  said, 
that  knowing  very  well  what  was  going  on  close  to  his  own 
premises,  he  ought  either  to  have  made  arrangements  with 

(o)    Freemantk   v.   5.    Wales     v.  Taff  Vcde  RaU.  Co,,  7  W.  R. 
Ry.  Co,,  9  W.  R.  611 ;  Vaughan      120. 
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the  company  for  receiving  proper  warning  when  the  shots 
were  being  fired,  or  he  should  have  declined  taking  in 
horses  at  all,  or  he  should  have  sent  them  to  a  place  where 
there  was  no  risk  of  their  being  frightened.  He  was  there- 
fore found  liable  for  the  injury  (a). 

4.  Where  the  operations  are  innocent,  but  are  not  con* 
ducted  with  due  precautions,  damages  are  likewise  due. 
Thus,  no  one  can  throw  a  stone  into  a  crowded  thorough- 
fare, without  giving  warning  to  the  passengers  in  order 
that  they  may  secure  their  safety;  or  fell  a  tree  by  the 
wayside  without  giving  notice  to  the  passers-by  of  what  is 
going  on.  What  the  proper  precautions  are,  may  depend 
on  the  situation  in  which  the  works  are  carried  on.  On  a 
railway,  for  instance,  constructed  by  the  side  of  a  public 
footpath,  the  trains  should  not  be  allowed  to  go  at  a  speed 
which,  in  other  circumstances,  might  be  quite  justifiable  (6). 
'  There  are,'  says  Lord  Glenlee,  ^  certain  things  which,  from 
their  universality,  and  the  necessity  of  their  being  done, 
have  precise  rules  pointed  out  for  doing  them  which  every 
person  is  bound  to  follow ;  and  a  person  neglecting  them 
will  be  blameable,  and  an  employer  will  be  answerable 
though  he  employs  rational  and  skilled  persons  to  do  them. 
But  there  is  a  great  variety  of  cases  of  a  different  kind, 
where  precautions  may  no  doubt  be  used,  but  where  much 
may  depend  as  to  their  nature,  on  circumstances  occurring 
at  the  very  time  of  doing  the  act,  and  w^here  it  is  imprac- 
ticable to  give  instructions  beforehand  as  to  what  is  to  be 
done.  All  you  can  do  is  to  take  care  that  it  be  done  in 
such  a  way  that  every  person  employed  will  take  the  proper 
precautions.  In  general,  it  is  perfectly  impossible  to  think 
that  with  any  care  all  accidents  can  be  prevented ;  but  if 

(b)  Finlay  v.  Drumclair  Coal 
Co.,  17  May  1861. 


(a)  Laing  v.  Darling,   12  D. 
1279. 
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you  avoid  those  that  are  most  likely  to  happen,  and  take 
proper  precautions  for  others,  this  is  all  that  can  be  re- 
quired. The  common  operations  of  life  could  not  go  on 
otherwise'  (a). 

5.  Injuries  occurring  from  the  insufficiency  of  machinery  insufficient 
or  other  apparatus.    The  duty  imposed  on  a  person  using  ^**<^^D®ry 
machinery,  to  have  it  of  the  best  known  construction,  and 
accompanied  with  all  proper  precautions,  is  necessaiy  not 
only  for  the  safety  of  his  workmen,  but  of  the  public ;  and 
an  injury  arising  to  either  in  consequence  of  any  defect 
therein  will  be  attributed  to  the  employer's  negligence. 
Nay,  it  has  been  said,  that  the  statement  that  a  person  was 
out  of  his  place  contrary  to  the  rules  of  the  work,  was  no 
defence  to  a  claim  for  being  injured  by  defective  ma- 
chinery (b).    The  question  whether  it  was  sufficiently  safe 
with  ordinary  care,  may  depend  on  the  age  of  the  persons 
who  have  to  work  it,  the  kind  of  work  to  be  performed, 
and  the  posture  in  which  it  must  be  performed.    A  young 
girl  who  has  to  work  necessarily  in  a  constrained  position, 
with  her  dress  coming  close  to  the  wheels,  obviously  needs 
greater  protection  than  a  full-grown  person  might  require 
in  circumstances  of  less  peril  (c).     A  scaffold  composed  of 
old  timber,  and  never  tested  before  being  used,  fell  four 
days  after  it  was  put  up,  when  there  were  upon  it  fewer 
men  than  the  number  for  whose  use  it  was  designed.     The 
master  was  held  liable  (d) ;  and  the  same  was  decided  where 
the  insufficiency  of  the  scaffolding  had  been  pointed  out 
to  the  defender's  manager,  who  neglected  to  remedy  it  (e). 

• 

(a)  Per  Lord  Glenlee  in  Lin-  (d)  Uaggart  v.  Duncan^  20  D. 

vDood  y.  Hawthorn^  in/,  180. 

(b)Whitelawy.Moffat,l2DAU.  (e)  Lynch  v.  Haggart,  19  D. 

(c)  Gourock  Ropework  Co,  v.  399  and  693. 
Gemmel,  1  Feb.  1861. 
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On  the  same  principle,  it  has  been  held  relevant  to  infer 
damages,  that  the  sides  of  the  shaft  of  a  pit  were  composed 
of  loose  materials,  which  ought  to  have  been  boarded  over 
to  prevent  them  falling  into  the  pit,  but  not  that  the  cage 
Latent  ^^3  uncovered  (a).  To  infer  responsibility,  it  is  not  abso- 
lutely necessary  to  establish  that,  in  point  of  fact,  the  party 
knew  that  his  machinery  was  unsafe,  and  his  men  incapable. 
He  is  responsible  when  he  might  have  known  had  he  taken 
the  trouble  to  inquire,  or  otherwise  exercised  reasonable  care 
and  diligence  in  examining  into  its  state.  He  is  not  bound 
to  guarantee  or  warrant  its  sufficiency.  If  he  had  no  actual 
notice  of  the  defects  causing  the  injury,  and  he  was  guilty 
of  no  personal  blame  in  the  matter,  he  is  relieved  from 
liability,  but  not  so  when  his  want  of  knowledge  arises  from 
his  own  gross  neglect  (b).  Thus,  a  boy  having  been  killed 
by  the  accidental  f  alUng  of  a  pile  of  timber,  stored  at  the 
terminus  of  a  canal  close  to  the  roadway,  it  was  held  that 
his  father  had  no  claim  against  the  owner;  the  place  selected, 
and  the  mode  of  deposit,  being  both  proved  to  be  proper 
and  suitable  in  the  circumstances  (c). 


Section  HI. 
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Injury  due         It  is  evident,  that  if  in  an  action  of  damages  it  appears 

own  fault    that  the  pursuer  was  himself  wholly  to  blame — that  the 

injury  he  sustained  was  due  te  his  own  rashness  and  im- 

(a)  Marshall  y.   Stewart^   14      Adie,  11  D.  1159;   Anderson  v. 
D.  266.  Pyper,  2  Mur.  261. 

(b)  Noyes  y.  Smith  (American         (c)  BaifourT.Baird  andBrawn^ 
case),  2  J.  J.  418 ;  Sneddon  y.      20  D.  238. 
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pradence,  his  claim  entirely  fails.  Volenti  rum  fit  injuria 
is  a  well-established  maxim  of  the  law.  If  a  man  volun- 
tarilj  rushes  in  the  face  of  danger  with  his  eyes  open,  he 
can  hardly  expect  that  another  should  pay  the  price  of  his 
temerity.  Where,  for  instance,  certain  miners,  in  going  Seen 
down  a  pit,  were  precipitated  to  the  bottom  in  consequence 
of  the  rope  suddenly  giving  way,  it  appeared  that  the 
banksman  had  told  them  that  they  had  better  examine  the 
rope  before  they  went  down.  It  was  a  rule  that  the  rope 
and  tackling  should  be  tested  every  morning,  but  the  men 
knew  that  this  rule  was  habitually  violated.  Having  dis- 
regarded the  banksman's  warning,  it  was  decided  that  the 
injury  was  due  to  their  own  imprudence,  and  that  therefore 
their  employer  was  not  Uable  (a).  Where  access  was  had 
to  a  pit  by  an  insecure  ladder,  going  down  a  vertical  shaft 
twenty  fathoms  deep,  which  had  been  sunk  at  the  request 
of  the  men,  to  save  their  going  round  by  a  more  circuitous 
route,  and  a  boy  fell  from  it  in  descending,  and  was 
severely  injured,  it  was  proved  that  he  had  been  cautioned 
not  to  go  down,  and  on  the  occasion  in  question  had  gone 
down  most  rapidly  and  carelessly.  His  employer  was  as- 
soilzied, on  the  ground  that  the  accident  was  due  to  the 
boy's  own  hasty  and  reckless  conduct  (6).  The  same  rule 
applies  where  a  parly,  having  complained  of  the  working 
being  unsafe,  voluntarily  continues  to  expose  himself  to  the 
danger  (c) ;  or,  being  engaged  in  a  hazardous  operation,  such 
as  ^stoop-working'  in  a  coal-pit,  faOs  in  that  extra  caution 
which  the  perilous  nature  of  his  occupation  makes  it  in- 
cumbent on  him  to  observe  (d).  Where  the  widow  of  a 
miner  killed  by  the  fall  of  a  stone  from  the  roof  of  the 

(a)  Senior  v.  Ward,  28  L.  J.  (c)  Alsop  v.  Yates,  27  L.   J. 

139,  Hay  819.  167. 

(ft)  OWcife  V.  Neilson,  20  D.  427.  (d)  Cook  v.  BeU,  20  D.  187. 
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mine  sought  reparation  from  the  proprietor,  on  the  ground 
that  the  stone  was  known  to  be  dangerous,  and  should  have 
been  removed,  the  Lord  Chancellor  said,  ^  In  order  to  re- 
cover damages,  the  family  must  establish  two  propositions : 
first  of  all,  they  must  show  that  the  stone  was  in  a  danger- 
ous position  owing  to  the  negligence  of  the  master;  and 
next,  that  the  workman  whose  life  was  forfeited  lost  it  by 
reason  of  that  negligence,  and  not  by  reason  of  rashness  on 
his  own  part.  It  is  said,  that  by  the  law  of  Scotland  a 
master  is  bound  to  provide  against  the  rashness  of  his  own 
workmen;  that  is  a  proposition  which,  as  matter  of  law, 
can  never  be  sustained'  (a).  So  a  father,  who  had  impro- 
perly sent  his  son,  a  boy  of  nine  years  of  age,  to  a  danger- 
ous part  of  the  machinery  at  a  pit-head,  and  who  laid  hold 
of  the  winding  chain,  whereby  he  was  killed,  was  held  to 
have  no  claim  against  the  coalmaster  (b). 

Now  it  is  but  an  extension  of  this  principle,  to  hold  that 
when  both  parties — ^pursuer  as  well  as  defender — produce 
the  catastrophe  by  their  joint  act  or  joint  neglect,  the  one 
cannot  recover  as  against  the  other.  If,  for  instance,  a 
carriage,  furiously  driven,  comes  in  contact  with  another 
on  the  wrong  side  of  the  road,  the  negligence  of  the  one 
neutralizes  the  negligence  of  the  other,  because,  but  for  the 
culpa  of  both,  the  event  would  not  have  happened.  If  the 
jury,  under  an  issue  as  to  whether  the  death  of  a  party  was 
caused  by  the  fault  of  the  defenders,  find  that  it  was  caused 
partly  by  the  fault  of  the  deceased  himself,  and  partly  by 
the  fault  of  the  defenders,  the  verdict  will  be  entered  for 
the  latter  (c).     It  makes  no  difference  that  the  fault  con- 

(a)Patersonv,W<illaceandCo.^  (c)  M^Naughtan  y.  Caledonian 

16  D.  243.  Railway  Co.,  19  D.  271,  and  21 

(h)  Lumsden  v.  Russel^  18  D.  D.  160. 
468. 


Both  to 
blame. 
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sists  in  an  omission  on  either  side,  or  an  omission  on  one 
side  and  rashness  on  the  other.  A  collier  pursued  his 
master  for  damages  for  injuries  caused  by  the  fall  of  the 
roof  of  the  mine  in  which  he  was  working.  It  was  the 
duty  of  the  master  to  furnish  his  workmen  with  wood  to 
prop  up  the  roof,  and  there  was  a  failure  in  this  duty, 
wood  not  being  supplied  with  sufficient  punctuality.  The 
workman  knew  that  to  work  without  wood  was  attended 
with  great  danger,  and  yet  he  continued,  and  the  roof  fell 
upon  him.  The  Court  held  he  could  not  recover.  *  If  the 
question  (said  Lord  Wood)  were,  whether  the  masters  failed 
in  their  duty,  I  think  it  must  be  held  that  they  did.  But  the 
failure  in  duty  on  the  part  of  the  pursuer  was  such  as  to  bar 
him  from  claiming  damages  for  the  injury  he  sustained '  (a). 

A  person  may  be  said  to  be  a  co-operating  cause  of  his  Co-operat< 
own  misfortune,  either  by  being  guilty  of  an  act  wilfully 
and  deUberately  done  in  contravention  of  law,  or  by  being 
simply  chargeable  with  negligence  or  imprudence.  In 
general,  a  person  in  the  former  predicament  will  not  be  en- 
titled to  recover;  for,  being  veraans  in  illieitOj  the  answer 
to  his  claim  for  reparation  is  conclusive :  he  had  no  busi- 
ness there,  unless,  perhaps,  the  place  of  the  accident  is  so 
open  and  unprotected  as  to  invite  stragglers.  Here,  although  Trespasser. 
the  fact  that  the  person  injured  was  trespassing  at  the  time 
is  an  unfavourable  circumstance,  it  has  been  laid  down  that 
it  is  only  where  there  is  a  combination  of  trespass  in 
regard  to  presence,  and  recklessness  in  regard  to  conduct, 
— ^where  the  person  injured  was  not  only  in  a  place  where 
he  had  no  business  to  be,  but  was  also  doing  what  he  had 
no  right  to  do, — that  he  can  be  said  to  be  the  author  of 
his  own  calamity,  and  so  disentitled  to  recover  {b), 

(a)  McNeill   v.    Wallace   and         (6)  Lumsdeny.  RusselandSon, 
Co.,  15  D.  818.  18  D.  468. 
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But  one  is  under  no  obligation  to  provide  for  the  safety 
of  those  who  may  in  all  circumstances  chance  to  come  on 
his  property,  more  particularly  where  their  object  is  yiolence 
or  plunder ;  because,  says  the  Roman  law,  ^  divinare  non 
potuerit  an  per  eum  locum  aliquis  transiturus  sit '(a);  and  so 
the  rule  would  be  applied  where  the  act  imputable  to  the 
defender  was  one  of  simple  negligence,  such  as  leaving  a 
pit  unfenced,  or  a  gun  or  other  dangerous  weapon  acci- 
dentally in  such  a  position  that  it  was  likely  to  go  off,  and 
in  point  of  fact  did  so,  to  the  injury  of  one  who  was  un- 
lawfully on  the  premises. 

But  the  case  of  a  defender  cannot  be  so  favourably  re- 
garded when  he  has  himself  been  guilty  of  a  breach  of  law. 
Moderation  and  self-control  are  virtues  with  which  the 
law  can  in  no  circumstances  dispense.  The  right  of  de- 
fending person  and  property  is  limited  by  the  obligation  to 
use  no  higher  degree  of  violence  than  is  necessary  for  the 
purpose  of  expelling  the  intruders,  or  at  all  events  than 
was  justified  by  the  trepidation  and  alarm  in  which  the 
party  might  reasonably  be  supposed  to  have  been  in.  If, 
for  example,  one,  observing  a  person  prowling  about  the 
shrubbery  by  night,  should  raise  the  window  and  discharge 
a  gun  at  him,  in  the  belief  that  he  was  a  housebreaker, 
when  in  reality  he  had  only  come  to  court  one  of  the  maids, 
Spring  he  would  be  liable  not  only  criminally,  but  also  civilly.  On 
"""^  the  same  principle,  it  has  been  determined  in  England, 
that  a  person,  even  though  a  trespasser,  who  is  injured  by 
means  of  a  spring  gun,  planted  so  that  an  individual  acci- 
dentally treading  on  a  latent  wire  communicating  with  the 
gun,  must  cause  it  to  go  off,  is  not  disentitled  to  redress  in 
consequence  of  his  own  unlawful  conduct  (5),  unless  the 
proprietor  of  the  groimd  has  given  public  notice,  warning 
(a)  L.  31,  ad  L.  Aq.  (6)  Bird  v.  Halbrooke,  4  Bing.  628. 
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trespassers  of  the  existence  of  the  instruments  in  ques- 
tion (a). 

In  one  peculiar  case^  a  gentleman  who  was  injured 
while  travelling  on  the  Caledonian  Railway^  in  consequence 
of  a  colUsion,  having  sued  the  company  for  damages,  was 
met  by  the  answer  that  he  was  not  a  lawful  passenger  at 
the  time,  seeing  that  he  had  gone  beyond  the  station  for 
which  he  had  taken  out  his  ticket.  It  appeared,  however, 
that  he  was  not  seeking  to  evade  payment  of  his  fare,  and 
having  different  works  on  the  line,  was  in  use  so  to  travel; 
and  the  Court  refused  to  disturb  the  verdict  of  the  jury, 
finding  the  company  liable  in  damages  (b).  But  in  an 
English  case,  where  a  person  who  had  hired  a  carrier  to 
convey  certain  furniture,  got  upon  the  cart  beside  the 
carman,  and  was  thrown  out  and  injured,  the  Court  held 
that  defendant's  contract  being  merely  to  carry  her  goods, 
not  herself,  she  was  herself  to  blame  for  the  occurrence  (c). 

But  the  mere  fact  of  there  having  been  negligence  on  Fault  of 
both  sides,  will  not  in  all  circumstances  disentitle  the  pur-  may  be  ab- 
suer  to  recover;  for  the  consequences  of  a  slight  impru-  graver 

fault  of 
(a)  Illott  V.  WiUcs^  3  B.  &  Aid.      apeet.  The  passenger  having  been   Defeuder. 

304;  see  also  Deane  v.  Clayton^  injured,  brought  an  action  against 

7  Taunt.  489,  as  to  the  liability  the   proprietors,  who  were   as- 

for  spikes  set  to  catch  dogs  and  aoilzied  by  the  Court  of  Lyons 

foxes,  and  killing  a  treBpassing  in  these  terms:    ^Attendu  que 

pointer.  Broader    (pursuer)    n*etait   pas 

(5)    Hamilton    v.     Caledonian  compris  sur  la  feuille  des  voy- 

Ry.,  19  D.  457.  ageurs  remise  par  Seguin  a  son 

(c)  Leys  y.  Neubold^  23  L.  J.  conducteur  BaraiUe ;  qu^il  parait 

Exch.  108.    The  same  view  has  constant   qu^il    s^etait    pr^nt^ 

beentakenbythe  courts  of  France,  an  bureau  et  qu^une  place  lui 

A  passenger  refused  a  place  on  the  avait  ^t^  refus^e ; — Que  si,  sur 

diligence  on  the  ground  that  it  was  la  route  Broasier  s^est  fait  ad- 

fuU,  was  taken  up  by  the  driver  mettre  au  nombre  des  voyageurs, 

en  route;  and  the  vehicle  being  ilnepouvaitignorerquelavoiture 

overloaded  and  in  bad  order,  was  etait  complete ;  quil  n'a  pu  Tig- 
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dence  on  his  part  may  be  entirely  absorbed  in  the  graver 
misconduct  of  the  other  party.  The  test  is,  Coold  the 
pursuer,  by  the  exercise  of  ordinary  care,  have  avoided  the 
consequences  of  the  defender's  negligence  ?  (a).  If  he  could 
not,  he  is  entitled  to  recover ;  if  by  ordinary  care  he  might 
have  avoided  them,  he  is  the  author  of  his  own  wrong  (b). 
And,  in  forming  an  opinion  on  this  point,  allowance  is  to 
be  made  for  the  agitation  and  confusion  into  which  one  is 
apt  to  be  thrown  when  he  sees  himself  exposed  to  the 
danger  caused  by  the  carelessness  of  another  (c). 

As  an  instance  of  negligence  on  the  part  of  the  plaintiff 
too  remotely  connected  with  the  accident  to  preclude  him 
from  recovering,  we  may  cite  Davis  v.  Mann  (d).  It  ap- 
peared that  plaintiff  fettered  the  fore-feet  of  an  ass,  and 
having  turned  it  into  the  highway,  it  was  grazing  on  the 
off-side  of  the  road,  when  defendant's  team  coming  down  a 
slight  descent  at  a  smartish  pace,  ran  against  it  and  knocked 
it  down.  The  judge  at  the  trial  told  the  jury,  that  though 
the  act  of  the  plaintiff  in  leaving  the  donkey  on  the  high- 
way so  fettered  as  to  prevent  his  getting  out  of  the  way  of 
carriages,  was  illegal,  still  if  the  proximate  cause  of  the  in- 
jury was  the  driver^s  want  of  caution,  the  action  was  main- 
tainable. This  direction  was  held  to  be  right,  the  Court 
observing,  that  though  the  ass  may  have  been  wrongfully 
there,  still  the  defendant  was  bound  to  go  along  the  road  at 


norer  au  moment  ou  il  est  mont^ 
Bur  la  voiture:  que  sHl  y  a  eu 
imprudence  et  contravention  aux 
reglements  Brossier  est  complice  de 
Vimprudence  et  de  la  contravention; 
que  des  Ion  il  n'est  pas  fonde  k 
r^clamer  des  dammages — interets 
pour  un  fait  que  lui  est  personnel, 
etc. :  Lyons,  17tli  Jan.  1844,  cited 


Sourdat  Traite  General  de  la  Re- 
sponsibility, §  660. 

(a)  Butterjkld  v.  Forrester^  11 
East.  60. 

(h)  Bridge  v.  Grand  Junction 
RaUway  Co.,  8  M.  &  W.  244. 

(c)  Hunter  v.  E,  and  G.  Canal, 
16  March  1836,  F.  C. 

(rf)  10  M.  and  W.  547. 
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such  a  pace  as  would  be  likely  to  prevent  mischief.  Were 
this  not  so,  a  man  might  justify  the  driving  over  goods  left 
on  a  public  highway,  or  even  over  a  man  lying  asleep  there, 
or  improperly  running  against  a  carriage  going  on  the  wrong 
side  of  the  road.  The  question  for  the  jury  is  this,  whether, 
granting  there  may  have  been  a  fault  on  the  part  of  the 
pursuer,  the  defender  might  by  proper  care  have  avoided 
doing  any  injury.  If  the  negligence  of  the  pursuer  did  not 
in  any  appreciable  degree  contribute  to  the  immediate  cause 
of  the  accident,  the  party  actually  in  fault  is  not  entitled  to 
say,  '  Part  of  the  mischief  would  not  have  arisen,  if  you  had 
not  been  yourself  guilty  of  negligence.'  Thus,  where  two 
steamers  came  into  collision,  and  the  shock  made  the  anchor 
of  one  of  them  fall  upon  a  passenger  on  board,  it  was  held 
to  be  no  answer  to  the  proof  of  negligence  on  the  part  of  the 
other  steamer,  that  the  anchor  was  improperly  stowed  (a). 

By  *  ordinary  care '  is  meant  that  degree  of  care  which  Definition 
might  be  reasonably  expected  of  a  person  in  pursuer's  posi-  nary  care.* 
tion.  A  horse  and  cart  was  left  standing  on  the  street  un- 
attended. A  child  got  on  the  wheel  in  play,  and  another 
had  incautiously  led  the  horse  on,  in  consequence  of  which 
the  first  boy  was  knocked  over  and  injured.  The  Court 
said  that,  there  being  negligence  on  the  part  of  the  person 
in  charge  of  the  cart,  he  could  not  avail  himself  of  the  fault 
of  the  child,  who  had  only  yielded  to  the  natural  instincts 
of  his  disposition.  *  Having  tempted  him,  he  ought  not  to 
reproach  him  with  having  yielded  to  the  temptation '  (b). 

In  an  action  resulting  from  the  improper  conduct  of 
certain  blasting  operations,  the  defenders  pleaded  that  the 
pursuer  had  not  used  sufficient  expedition  in  making  his 
escape  when  the  word  'fire'  was  pronounced — and  volenti  non 

(a)  Greenland  v.  Cliaplin,  19  (6)  Lynch  v.  Nurdin^  1  Q.  B. 

L.  J.,  Exch.  293.  37. 
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jit  injuria.  *  The  English  of  that '  (said  Lord  Mackenzie), 
*  would  just  be,  that  if  the  pursuer  wished  to  be  killed,  why 
let  him  be  so.  But  I  am  afraid  that  will  hardly  do.  Sup- 
pose that  the  pursuer  had  walked  up  to  the  blast,  and  sat 
down  on  the  top  of  the  charge,  it  could  scarcely  be  pleaded 
that  the  other  was  then  entitled  to  fire  the  shot,  and  say  that 
if  he  wished  to  be  blown  up  he  should  be  indulged '  (a). 

Two  persons  may  sometimes  be  so  identified,  that  the 
fault  of  the  one  will  disentitle  the  other  to  recover,  in  the 
event  of  his  claiming  damages  for  the  negligence  of  a  third. 
An  action  by  a  landlord  for  an  injury  to  the  premises  may 
be  barred  by  evidence  that  it  was  partly  attributable  to  his 
tenant's  fault  (b) ;  and  when  damages  were  claimed  for  an 
injury  to  a  little  girl  at  a  railway  station,  the  jury  having 
taken  the  view  that  the  accident  would  not  have  occurred 
without  the  negligence  of  her  grandmother,  who  was  with 
her  at  the  time,  it  was  decided  that  the  two  were  so  identi- 
fied that  no  damages  were  due  (c). 


Section  IV. 

DAMAGES  DIRECT  OR  REMOTE. 

Examples  On  the  principle  already  explained,  the  pursuer  of  an 

Damages,     actiou  founded  on  neghgence,  undertakes  to  prove  that  the 

damage  was  sustained  ^  through  the  defender's  fault,'  t.tf.,  as 

its  direct  and  necessary  result.     An  ad  absurdum  example 

of  this  rule  is  the  case  frequently  mentioned  by  Lord 

(a)  Sword  v.  Cameron,  17  S.  (c)  Waite  v.  N,  E.  Ry.  Co.,  7 

493.  W.  R.  811 ;  Singleton  v.  East.  Co. 

(6)  Holder!  v.  London  Gas  Co.,  Ry.,  7  C.  B.,  N.  S.  287. 
3  C.  P.  1. 
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Alvanley,  in  which  the  plaintiff  complained  of  false  im- 
prisonmenty  per  quod  he  lost  a  lieutenancy ;  or  one  of  more 
recent  occurrence,  in  which  plaintiff  alleged  that,  having 
been  arrested,  he  had  been  prevented  from  keeping  an  ap- 
pointment, whereby  he  might  have  got  a  situation,  but  which 
was  fiUed  up  when  he  regained  his  liberty  (a).  So  where  the 
manager  of  a  theatre,  in  which  an  opera  singer  refused  to 
appear,  from  the  apprehension  that  she  would  be  hissed,  in 
consequence  of  a  defamatory  criticism,  attempted  to  make 
the  author  of  the  libel  responsible  for  his  loss,  it  was  held 
that  the  damage  was  too  remote,  and  was  not  recoverable  (b). 
The  singer's  apprehensions  might  have  been  groundless,  or 
she  might  have  acted  from  mere  caprice.  Again,  where  a 
model,  which  had  been  forwarded  by  railway  to  compete 
for  a  prize  offered  for  the  best  model  of  a  particular  kind  of 
machine,  was  delayed  on  the  road,  and  arrived  too  late  for 
the  competition,  the  Court  differed  in  opinion  as  to  whether 
the  plaintiff's  loss  of  the  prize  was  due  to  the  delay ;  but 
there  seems  no  reason  to  question  the  soundness  of  the 
doubts  expressed  by  Erie,  C.  J.,  that  plaintiff's  chance  was 
too  remote  and  contingent  to  be  the  subject  of  damages  (c). 
In  a  recent  case,  where  A.  having  been  committed  for  per- 
jury by  a  County  Court  judge,  who  was  imposed  on  by  the 
perjury  of  B.,  and  having  been  tried  and  acquitted,  brought 
an  action  against  B.  for  malicious  prosecution,  it  was  held 
that  B.  was  not  liable,  the  order  of  the  judge,  and  not  B.'s 
false  testimony,  being  the  proximate  cause  of  the  prosecu- 
tion (d),  A  Scotch  reader  will,  however,  participate  in  the 
doubts  expressed  in  this  case  by  Willes,  J.     If  the  judge's 

(a)  Hoey  v.  FeUon^  10  W.  R.  (c)  Watson  v.  Ambergate  Rail- 

78.  watfy  15  Jur.  448. 

(6)  Ashley  v.  Harrison^  1  Esp.  (d)  Fitzjohn  v.  Markinder^  8 

48,  W.  R.  341,  7  Jut.  N.  S.  1283. 
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committal  was  not  the  necessaiy,  it  was  at  least  the  natural^ 
result  of  B.'s  illegal  act.  No  responsibility  attached  to  the 
judge :  for,  1st,  he  was  protected  by  statute ;  2d,  he  only 
did  his  duty  in  the  circumstances ;  and  it  seems  rather  hard 
to  refuse  redress  in  such  a  case,  because  the  real  cause  was 
not,  properly  speaking,  the  immediate  cause  of  the  injury 
suffered.  The  same  reasoning  would  exempt  every  person 
guilty  of  an  assault ;  for  it  might  be  said  that  the  injury 
was  attributable  to  the  instrument  with  which  it  was  in- 
But  De-  flicted,  not  to  the  agent  who  set  it  in  motion.  So,  as  we 
may  be  the  have  already  stated,  if  A.  strike  B.,  who  falls  upon  C,  A. 

di  recta 

though  not   is  liable  to  C.      Thus,  where  a  squib  thrown  amongst  a 

immediate,  ■•  ii*i  .  ^    e  ^ 

cause  of  crowd  m  a  public  place  was  tossed  from  one  person  to  an- 
other, till  it  fell  upon  the  plaintiff,  and  injured  his  eye,  the 
damage  was  held  to  be  the  result  of  the  act  of  the  first 
thrower,  and  all  who  had  tossed  the  squib  otherwise  than  in 
pure  self-defence  (a).  A  man  pursuing  a  boy  with  a  pick- 
axe, followed  him  into  a  store,  where,  in  his  effort  at  flight, 
the  boy  did  unintentional  damage,  the  man  was  held  re- 
sponsible (b).  So  the  firing  on  negroes  on  the  West  Coast 
of  Africa,  which  had  the  result  of  deterring  them  from 
trading  with  plaintiff,  entitled  him  to  recover  the  profit 
thereby  lost  (c).  In  an  American  case,  a  person  who  sold 
spirits  to  a  slave  contrary  to  law,  was  held  liable  to  his 
master  in  his  value,  because  the  slave  had  first  filled  himself 
drunk,  and  then  Iain  out  all  night,  in  consequence  of  which 
he  died  (d).  If  A.  whips  a  horse  on  which  B.  is  riding, 
and  the  horse  running  away,  runs  over  some  other  person, 
damages  are  due  not  from  B.  but  from  A.,  who  was  the 

(a)  Scott  V.  Shepherd,  3  Wila.  (c)     Tarleton    v.     M'Ganly, 

408.  Peake  205. 

(6)  Vendenburgh  v.  Truax,  Am.  (d)  Sedg.  Dam. 
Ca.  Sedg.  79. 
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cause  of  the  injury  (a).  ^  If/  observes  Lord  Denman,  ^  I 
am  guilty  of  negligeuce  in .  leaving  anything  dangerous 
in  a  place  where  I  know  it  to  be  extremely  probable  that 
some  other  person  will  unjustifiably  set  it  in  motion,  to  the 
injury  of  a  third  party ;  and  if  that  injury  should  be  so 
brought  about,  the  sufferer  may  have  redress  by  action 
against  both,  or  either  of  the  two,  but  unquestionably 
against  the  first.  If,  for  example,  a  gamekeeper  returning 
from  his  daily  exercise,  should  rear  his  loaded  gun  against 
a  wall  in  the  playground  of  school-boys,  and  one  of  these 
should  playfully  point  the  gun  at  a  school-fellow,  and  fire  it 
off,  and  maim  him,  the  gamekeeper  must  answer  in  damages 
to  the  wounded  party '  (b).  The  same  principle  has  been 
applied  in  several  decisions  of  the  Scotch  Courts.  A  grazier 
received  a  horse  to  graze  in  the  usual  way,  and  put  him 
beside  a  glandered  pony,  from  which  he  caught  the  infec- 
tion. When  he  turned  ill,  he  was  innocently  taken  home  by 
his  master,  and  placed  in  the  stable  beside  two  other  horses, 
to  whom  he  commxmicated  the  disease.  It  was  held  in  an 
action  of  damages,  that  the  grazier,  having  known  that  the 
pony  had  the  glanders,  was  liable  not  for  the  first  horse 
only,  but  the  two  others  as  well.  The  pursuer,  it  was  said, 
did  nothing  out  of  the  usual  course,  so  as  unwarrantably  to 
extend  the  responsibility  of  the  defender.  In  taking  his 
horse  home  to  his  own  stable  after  it  took  ill,  he  did  that 
which  was  quite  natural.  It  was  therefore  not  a  new  or 
stqperadded  cause  of  damage,  such  as  it  might  have  been, 
had  he  recklessly  put  the  horse  into  the  stable  after  he  knew 
of  the  existence  of  the  disease  (c). 

It  may  sometimes  happen  that,  in  circumstances  which  Damages 
exclude  the  notion  of  the  party  being  a  co-operating  cause  rated,  but 

(a)  Add.  Wro.  269.  (c)  Robertson  v.  ConnoUy^  13 

(6)  Lynch  V.  Nurdin,  1  Q.  B.  36.      D.  779. 
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of  the  injury,  the  damage  suffered  may  be  considerably 
aggravated  by  his  conduct.  To  that  extent  the  loss  is 
evidently  not  the  necessary  result  of  the  defender's  mis- 
conduct, and  so  cannot  be  recovered.  A  pursuer  seeking 
damages  is  bound  to  show  that  he  is  wholly  innocent  in  the 
matter;  and  the  negligence  of  another,  so  far  from  excusing 
remissness  on  his  part,  rather  requires  him  to  be  all  the  more 
diligent  in  taking  steps  for  his  own  protection.  Thus,  as  is 
said  in  an  American  case,  a  person  who  leaves  a  gate  open 
may  be  liable  for  the  consequences  of  cattle  having  entered 
and  destroyed  the  crop ;  but  if  the  owner  sees  it  open,  it  is 
his  duty  to  shut  it ;  and  if,  through  his  failure  to  do  so,  any 
loss  should  afterwards  occur,  it  is  attributable  to  his  own 
folly,  and  not  to  the  fault  of  the  first  wrong-doer.  Or  if 
one  break  a  window,  the  damage  is  the  cost  of  repairing  it ; 
not  the  injury  done  to  the  goods  in  the  premises,  through 
the  owner  having  negligently  omitted  to  have  it  repaired  (a). 
Where  a  passenger  on  board  ship  was  assaulted,  and  im- 
prisoned for  one  night  by  the  captain,  and,  resenting  the 
affront,  took  the  first  opportunity  of  leaving  the  ship  and 
coming  home  by  another  vessel,  the  Court  held  that  the  cost 
of  doing  so  could  not  be  recovered  as  part  of  the  damages, 
unless  he  proved  that  there  was  reasonable  ground  to  appre- 
hend a  renewal  of  the  ill  treatment,  and  that  he  left  the 
vessel  under  the  influence  of  such  fear  (b).  So,  where  a 
passenger  to  Australia  was  not  allowed  to  proceed,  in  the 
belief  that  he  had  not  paid  his  fare,  which,  in  point  of  fact, 
he  had,  and,  on  the  discovery  of  the  error,  was  offered  a 
passage  in  another  vessel,  which  sailed  a  week  after ;  but 
instead  of  going,  stayed  in  England  till  December,  it  was 
held  that  the  expenses  of  his  keep  for  that  period  could  not 

(a)  Soker  v.  Damon,  Sedg.  94.  (b)  Boyce  v.  Bayliffe,  1  Camp. 

68. 
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be  allowed  as  damages,  since  he  might  have  gone  long 
before  had  he  wished  (a). 

2.  But  not  only  mast  the  damages  claimed  be  direct ;  they  Damage 

,  -^        ,  ,  must  have 

must  be  actual  and  certain.  One  is  not  entitled  to  recover  actually 
compensation  by  way  of  anticipation.  The  question  put  to 
the  jury  is  not,  whether  the  loss  is  likely  to  occur,  but 
whether  it  has  occurred  in  point  of  fact  through  the  defen- 
der's fault.  This  necessarily  flows  from  the  principle,  that 
the  only  proper  subject  of  a  legal  vnvng  is  the  existence  of 
a  legal  fight  in  the  person  injured.  In  other  circumstances 
the  right  to  recover  is  jus  tertii.  Thus,  certain  neighbouring 
heritors  of  a  burgh  having  taken  offence  at  the  oath  admi- 
nistered to  each  burgess  at  his  admission,  ^  that  he  should  not 
sell  his  muck  and  fulzie  to  any  but  those  who  dwell  within 
the  burgh  and  liberties  thereof,'  as  an  unlawful  restraint 
upon  the  liberty  of  the  subject,  by  which  they  were  preju- 
diced,— ^the  Court  considered  that  no  direct  detriment  was 
done  to  the  pursuers,  and  a  mere  consequential  interest  was 
no  sufficient  foundation  for  the  action  (b).  It  is  only  the 
person  actually  injured  who  is  entitled  to  sue  for  reparation. 
In  saying  that  the  damage  must  have  accrued  before  the 
action  is  brought,  we  do  not  mean,  of  course,  that  the  jury 
are  confined,  in  estimating  the  damage,  to  the  state  of  facts 
as  then  existing.  A  wrong-doer  is  answerable  for  all  the 
damages  which  have  directly  resulted,  or  in  the  natural 
course  of  things  necessarily  must  result,  from  his  illegal 
act  The  juiy  are  entitled  to  look  at  the  whole  circum- 
stances, and  are  not  expected  to  measure  their  award  '  with 
golden  scales'  (c).     ^  Prospective  damages  are  not  recover- 

(a)  Aruett  v.  Marshall,  22  L.  (c)  Gillard  v.  Bretion,  8  M.  & 

J.,  Q.  B.  118.  W.  675. 

(6)  CouU  V.  Town  of  MwseU 
hurghy  M.  7782. 
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able  where  the  cause  of  accident  is  of  a  continuing  nature, 
such  as  a  nuisance  arising  from  the  obstruction  of  a  drain, 
water-course,  or  thoroughfare,  where  a  fresh  cause  of  action 
arises  de  die  in  dieroy  as  long  as  the  obstruction  lasts.  But 
when  the  cause  of  action  is  not  of  a  continuing  nature,  but 
has  accrued  once  for  all,  the  prospective  as  well  as  the 
permanent  injuiy  sustained  at  the  time  the  action  was  com- 
menced, may  be  regarded  by  the  jury  in  determining  what 
will  be  a  fair  compensation  to  be  awarded  to  the  plaintiff. 
But  tKe  future  injury  must  be  the  natural  and  necessaiy 
result  of  the  wrong  done,  and  not  the  consequence  of  any 
further  wrongful  act  giving  rise  to  a  fresh  cause  of  action'  (a). 
Gonse-  Hitherto  we  have  dealt  with  the  case  of  the  damages 

qnenocB  of  ,  , 

act  unex-  being  the  necessary  and  natural  result  of  the  act  complained 
of.  He  who  does  an  illegal  act  is  presumed  to  have  had  in 
view  its  proper  consequences,  and  to  be  answerable  accord- 
ingly. But  it  is  a  different  and  more  difficult  question,  how 
far  the  wrong-doer  is  answerable  for  consequences  which 
could  not  by  possibility  have  been  foreseen  by  him.  Pollock, 
C  B.,  puts  the  case  of  a  person  choosing  to  walk  in  a 
crowded  street  with  an  open  knife  under  his  coat,  and 
another  accidentally  runs  ajrainst  him :  is  the  latter  respon- 

cames  it?  And  he  indicates  the  opinion  that  he  is  not,  as 
no  one  is  liable  for  the  consequences  of  a  wrong  which  could 
not  have  been  foreseen  (6).  In  the  particular  instance  put, 
perhaps  it  might  be  said  that  the  person  injured  contributed 
to  the  mischief  by  his  own  imprudence,  as  no  one  ought  to 
cany  an  open  knife  about  his  person.  But  in  the  general 
case  it  is  undoubted  law,  that  where  there  is  culpoj  and  the 
injury  is  increased  by  the  ordinary  operations  of  nature, — 

(a)  Add.  on  WroDgs,  784.  {h)  Greenland  v.   Chaplin,  19 

L.  J.  Exch.  293. 
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i 

such  aj5  rain,  storniy  or  frost, — ^it  is  not  for  the  defender  to 
say  that  he  did  not  anticipate  the  occurrence  of  the  parti- 
cular agency  which  actually  happened  (a).  In  an  action  for 
breaking  and  entering  the  plaintiffs  dweUing-housCi  Lord 
EUenborough  allowed  it  to  be  proved,  that  his  wife  was  so 
teirified  by  the  conduct  of  the  defendants,  that  she  took  ill 
and  died  soon  afterwards, — not  as  a  substantive  ground  of 
damage,  but  for  the  purpose  of  showing  the  exceeding  vio* 
lence  which  had  been  manifested  on  the  occasion ;  and  in 
most  cases  the  evidence  will  be  admissible  on  this  principle(&). 

It  remains  only  to  be  observed,  that  a  person  against  Where 

damage 

whom  action  is  brought  for  an  injury  which  flowed  pri-  might  have 

been  Dre^ 

marily  from  his  wrongful  act,  is  not  responsible  for  the  vented  by 

damage  caused  by  the  neglect  of  a  third  party  to  prevent         ^  ^' 

its  spread,  provided  it  was  his  duty  to  have  interfered. 

For  example,  in  putting  in  the  gas  to  the  house  of  B., 

the  work  was  done  so  negligently  that  it  escaped,  set 

fire  to  the  premises,  and  communicated  to  the  adjoining 

house  of  A«,  which  was  burned.    In  an  action  by  A.,  it 

was  objected  that  the  declaration  did  not  show  a  good 

cause  of  action,  because  it  should  have  asserted  that  B.  had 

done  all  in  his  power  to  put  out  the  fire.    The  objection 

was  repelled;   but  the  Court  observed,  that  if  it  should 

turn  out  that  something  ought  to  have  been  done  by  the 

parties  in  B.'s  house  to  put  out  the  fire,  which  was  omitted 

to  be  done,  plaintiff  would  not  be  entitled  to  recover  (c). 

Our  law  recognises  the  broad  general  ground  of  action,  ReUUves 
of  solatium  for  wounded  feelings,  independent  of  pecxmiaiy  idil^ 
interest  (d).     A  man  may  be  a  burden  instead  of  an  ad- 

(a)  Smeed  v.  Ford^  28  L.  J.,  (c)  Blenkiron  v.  Great  Central 

Q.  B.  178.  Gas  Co.,  3  L.  T.,  N.  S.  317. 

(6)  Huxley  v.  Berg,  1  Stark  (rf)  Dow  v.  Brown  and  Co.,  6 

98.  D.  634. 
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vantage  to  his  family;  he  may,  in  fact,  be  actually  on 
the  poor^s  roll  (a) ;  and  yet  if  his  life  is  improperly  taken 
away,  the  wife,  parents,  or  children  of  the  deceased  are 
entitled  to  damages  as  a  solatium  for  their  wounded  feel- 
ings (b).  At  the  same  time,  it  is  material  to  inquire  whether 
the  deceased  is  of  irreproachable  or  abandoned  habits ;  and 
therefore  evidence  of  the  man's  character  is  quite  admissible. 
If,  for  example,  he  was  separated  from  his  family,  and  cai^ 
ried  on  an  open  and  undisguised  adulterous  intercourse,  the 
Court  will  allow  the  production,  or  grant  diligence  for  the 
recovery,  of  letters  between  him  and  his  paramour  tending 
to  instruct  that  fact  (c). 

Wherever  this  claim  to  reparation  for  the  death  of  a 
relative  has  been  recognised,  it  seems  to  have  been  confined 
to  those  who  were  mutually  bound  to  support  each  other 
in  the  event  of  poverty.  Brothers  and  sisters  are  under  no 
such  obligation ;  and  therefore  they  and  more  distant  colla- 
teral relations  are  not  entitled  to  sue  for  solatium  without 
an  averment  of  special  patrimonial  loss  (d). 


(a)  Findlater  v.  Duncan^  16  S. 
1160 ;  Elder  y.  Croal,  11 D.  1040. 

(6)  Brown  v.  M'Grigor^  26 
Feb.  1813. 

(c)  Brash  v.  Steele^  7  D.  539. 
As  to  the  principle  of  aesessiiig 
damages  for  personal  injury,  see 


M^Kechnie  v.  Henderson^  20  D. 
551,  where  a  man,  making  10b.  a 
week,  was  allowed  L.400  for  the 
loss  of  his  sight  through  defective 
machinery. 

(d)  Greenhorn  v.  Adie  and  Mil- 
ler, 17  D.  860. 
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CHAPTER  IV. 

NEGLIGENCE  OF  AGENTS. 

Wb  have  already  seen,  that  for  a  wroDg  committed  by  the  Principal 

hand  of  another,  the  person  injured  may  have  recourse  AgOTt  " 

against  both  the  agent  who  did  it,  and  the  principal  by  d^]^^'^ 

whose  orders  it  was  done.    If  the  actiqp  is  brought  against 

the  agent,  he  cannot  justify  himself  by  saying  that  he  was 

acting,  not  for  himself,  but  on  the  employment  of  another : 

for  either  the  operation  was  altogether  illegal,  such  as  a 

smuggling  adventure,  theft,  assault,  or  an  offence  agdnst 

public  morals ;  or  the  operation,  being  in  itself  lawful,  was 

executed  in  such  a  way  as  to  bring  it  under  the  category 

of  culpable  negligence.    In  the  former  case  the  agent  had 

no  right  to  obey  his  employer,  as  there  can  be  no  valid 

mandate  to  do  anything  contrary  to  law ;  in  the  latter  he 

must  answer,  like  any  other  person,  for  the  consequences  of 

his  own  imprudence.     On  the  other  hand,  when  the  action  BespondMt 

is  brought  against  the  principal,  it  will  be  useless  for  him  to 

contend,  that  although  the  immediate  occasion  of  the  injury 

was  a  servant  of  his,  he  relied  on  his  being  a  prudent  and 

steady  workman,  and  did  not  specially  authorize  him  to  act 

in  the  manner  complained  of.     Respondeat  Superior,    If 

he  was  the  instigator  of  the  deed,  he  is  guilty  of  being  art 

and  part ;  if  without  specially  authorizing  it,  his  fault  only 

consists  in  having  a  negligent  person  in  his  employment, 
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Principal's 
remedy 
against 
Agent. 


it  ifi  better  that  the  principal  should  suffer  for  the  negli- 
gence of  his  agent,  than  that  the  public  should  bear  the 
burden.  An  employer  is  presumed  to  appoint  another 
.  to  act  for  him,  after  due  inquiiy  and  with  full  knowledge 
of  his  capacity  for  the  situation.  He  is  not  limited  in  his 
selection ;  he  may  hold  over  him  such  superintendence,  and 
give  him  only  such  directions,  as  be  thinks  proper ;  and 
lastly,  he  may  dismiss  him  at  any  time  for  misconduct. 
He  has  therefore  himself  to  blame  if  he  is  ever  made  to 
suffer  for  the  negUgence  and  incompetence  of  persons  acf^ 
ing  as  his  agents.  How  far  this  responsibility  extends,  is 
considered  in  the  chapter  relating  to  Master  and  Servant. 
In  the  meantime,  we  proceed  to  examine  the  rights  of  a 
principal  in  respect,  of  the  negligence  or  want  of  skill  of 
agents  of  the  mercantile  or  non-professional  class. 

It  is  part  of  the  general  doctrine  of  mandate,  that  the 
principal  is  entitled  to  recover  from  the  agent,  or  hb  estate, 
the  loss  he  suffers  through  the  agent's  breach  of  duly,  vio- 
lation of  orders,  negligence,  or  fraud.  By  undertaking  the 
commission  he  becomes  liable  '^non  tantum  pro  his  quse 
gessit  sed  etiam  pro  his  gerenda  suscepit"  (a);  he  warrants 
his  capacity  for  the  proper  performance  of  the  duty,  and 
binds  himself  to  carry  out  implicitly  the  orders  which  he 
may  receive  (b).    When  his  instructions  are  specific,  he 


(a)  God.  4,  85 ;  Const.  11,  13, 
21 ;  Dig.  de  Hand.  (17,  1),  lex 
22,  §  11  ;  DepoB.  (16,  3),  lex  1, 
§  12  ;  De  Beg.  Jur.,  lex  23. 

(6)  If  a  mandatory,  in  making 
a  parchase,  gave  a  higher  sum  than 
was  warranted  by  his  instractionB, 
he  had,  according  to  one  sect  of 
the  Roman  lawyers,  an  action  for 
the  price  minus  the  excess;  ac- 
cording to  another,  he  had  no 


action  at  all  against  his  principal. 
Thus  Gaius,  following  the  Sabi- 
nians,  says :  ^  Cum  autem  is  cui 
recte  mandaverim  eggreasus  fuerit 
mandatum,  ego  quidem  eatenos 
cum  eo  habeo  mandati  actionem, 
quatenus  mea  interest,  implesse 
eum  mandatum,  si  modo  implere 
potuerit ;  at  ille  mecum  agere  non 
potest:  Itaque  si  mandaverim  tibi 
ut  verbi  gratia  fundum  mihi  bob- 
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has  nothing  to  do  bat  to  see  that  they  are  executed  to  the  ^^.^ 
letter  (a) ;  and  any  deviation  therefrom  will  be  made  at  his  structionB 

^  '  "  ifdirectory. 

peril,  unless  there  is  such  a  change  of  circumstances  as  may 
fairly  and  reasonably  lead  to  the  belief,  that  had  they  been 
known  to  his  employer  he  would  not  have  insisted  on  his 
orders  being  literally  followed  out.  Thus  a  person  in 
charge  of  goods  consigned  to  a  foreign  port  which  he  finds 
blockaded,  may,  to  avoid  the  risk  of  capture,  take  them  to 
another ;  or  goods  sent  for  a  particular  purpose,  may,  if 
acddentaUy  injured,  be  sold  off  at  once  to  prevent  further 
loss.  If,  in  such  a  sudden  emergency,  the  agent,  acting 
to  the  best  of  his  ability  and  judgment  for  his  employer's 
interests,  takes  it  upon  him  to  act  contrary  to  his  commis- 
sion, he  will  not  be  responsible  for  any  loss  which  may 
aocidentaUy  happen  (i).  But  this  is  a  relaxation  of  the 
general  principle,  which  it  will  require  a  strong  case  of 
manifest  expediency  to  justify;  and  in  most  cases  the 
employer  is  entitled  to  rely  that  the  agent  will  be  respon- 
sible for  the  consequences  of  any  wilful  departure  from 
the  terms  of  his  mandate.  On  the  other  hand,  when  the 
instructions  are  only  general,  a  large  latitude  is  necessarily 


tertiis  G  emeres,  tu  eestertiis  0  L 
emeris,  non  habebis  xnecum  man- 
dati  actionem,  etiamsi  tanti  velis 
mihidarefundumquantiemendiim 
tibi  mandftwiftin,  idqne  mazime 
Sabmo  et  Caasio  placuit ;  qtiodsi 
minoris  emeris,  habebis  mecum 
scilicet  actionem,  quia  qui  mandat 
at  0  milibus  emeretur,  is  utiqne 
raandare  intelligitur  uti  minoris 
si  poeset,  emeretur.* — Gaii  Inst.  3, 
161.  The  latter  principle,  how- 
ever, should  plainly  control  the 
first,  and  so  the  Procalians  held. 


Their  *  benignior  sententia '  was, 
that  the  mandant  whose  orders 
had  been  exceeded,  was  at  least 
bound  to  take  the  article  at  the 
price  at  which  he  had  instructed 
it  to  be  bought,  and  which,  ac- 
cordingly, the  mandatory  was  en- 
titled to  recover. 

(a)  Garden  v.  PUlmore,  M.  3619 ; 
GMk  ▼.  Macdonaldi  M.  8527 ; 
Paisley  v.  Rattray,  M.  8492, 8228, 
Hailee  815. 

(6)  APAulayj.  Ferguson,  Hume 
324. 
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left  to  the  agent  for  the  exercise  of  his  own  skill  and  judg 
ment  as  to  the  time  and  manner  in  which  his  commission 
should  be  fulfilled,  and  the  conditions  with  which  possibly 
Orderadia-  [^  ought  to  be  qualified  (a).  He  will,  however,  be  liable  in 
damages  for  treating  as  discretionary  instructions  which 
were  truly  directory;  and  in  every  case  the  discretion 
which  he  may  exercise  does  not  mean  a  reckless  disregard 
of  his  employer's  interests,  or  a  culpable  forgetfulness  of 
the  purpose  for  which  he  was  employed.  He  is  expected 
to  act  as  persons  engaged  in  the  same  line  of  business 
would  have  done ;  and  in  general,  therefore,  his  responsi- 
bUity  will  be  determined  by  the  understanding  and  practice 
of  merchants,  whose  opinions  may  be  given  in  evidence  for 
the  guidance  of  the  Court  on  the  matter  (b).  So,  where 
a  person  of  skill  is  employed  and  trusted  in  the  way  of  his 
profession,  he  must  necessarily  be  left  to  do  whatever  he 
thinks  best ;  and  he  is  only  liable  for  imperitia  artis.  Even 
though  he  violate  his  instructions,  and  adopt  measures  extra 
fines  mandatiy  he  is  not  liable  for  the  consequences,  provided 
the  measures  are  in  themselves  innocent  and  proper  (c). 
But  an  agent  \&  not  bound  to  fulfil  a  mandate  to  do  an 
illegal  act,  such  as  to  carry  out  a  smuggling  adventure,  or 
to  purchase  indecent  pictures ;  and  even  though  the  trans- 
action may  be  legal  in  itself,  if  he  is  called  on  to  act  in 
an  illegal  manner  in  regard  to  it,  the  principal  cannot 
enforce  performance,  or  recover  for  a  breach  of  his  instruc- 
tions. 

It  is  the  agent's  duty  to  make  a  binding  contract  for  his 
employer ;  and  if  he  makes  one  which  cannot  be  enforced, 
he  will  be  liable  for  the  loss  thereby  occasioned  to  his  em- 
ployer.    Thus,  a  ship-broker  having  represented  that  he 


Agent 
bound  to 
makehia 
contract 
binding. 


(a)  MacaU  v.  Vareilt,  M.  3524 ; 
Mason  v.  Thrm,  M.  3625. 


(6)  Watsm  v.  Hood,  1  S.  492. 
(r)  Burnet  v.  Clark,  M.  8491. 
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liad  made  a  bargain  for  freight  at  a  certain  rate,  but  having 
omitted  to  get  a  freight  note,  or  any  evidence  whereby  to 
enable  the  owners  to  enforce  that  rate,  which  was  higher 
than  the  shippers  admitted  to  be  due,  the  broker  was  held 
responsible  for  the  full  amount  (a).  But  it  has  been  de- 
cided, that  a  broker  for  the  seller  of  shares  in  a  joint-stock 
company,  is  not  bound  to  see  the  transfer  registered  in  the 
books  of  the  company,  and  is  consequently  not  liable  for 
the  loss  sustained  by  the  seller  through  the  purchaser's 
failure  to  register  (b). 

A  distinction  has  been  generally  taken  between   the  Paid  and 

•  •  unpaid 

diligence  prestable  by  a  paid  and  unpaid  agent.  The  ob-  Agent. 
ligation  of  both  is  of  the  same  character,  but  it  differs  in 
degree.  A  paid  agent  is  held  strictly  to  the  execution  of 
his  commission ;  but  one  who  gratuitously  undertakes  the 
duty  merely  to  obUge  his  friend,  is  not  liable  to  the  same 
extent  (c).  While  the  former,  by  holding  himself  out  as 
qualified  for  the  business,  warrants  his  sufficiency,  the 
latter  is  bound  only  to  exercise  such  skill  as  he  may  possess. 
If,  for  example,  such  a  person  as  a  working  mechanic  is 
asked,  as  a  favour,  to  effect  an  insurance  on  goods  coming 
from  abroad,  the  owner  has  himself  to  blame  if  the  insurance 
should  afterwards  turn  out  to  be  ineffectual ;  for,  in  such  a 
case,  the  only  inquiry  for  the  Court  is,  whether  the  party 
acted  as  well  as  was  to  be  expected  from  a  man  in  his  situa- 
tion (d).  Where  the  agency  is  gratuitous,  it  will  in  general 
be  enough  for  him  to  show  that  he  used  the  same  diligence 
in  his  friend's  affairs  as  his  own.     In  that  case  he  is  prima 

(a)  Arnold  v.  Ray,  13  S.  97.  8616  aod  2561  ;    Sutherland  v. 

(b)  Marr  v.  Buchanan,  14  D.      Ross,  M.  3516 ;  Gordon  v.  Aboyne, 
467.  2  Br.  Sup.  81. 

(c)  Wemyss  t.    Thomson,    M.  {d)  Kay  y.  Simpson,  H.  328 ; 
3516 ;    M' Bride  v.  Melville,  M.      M  'Kenzie's  Trs.  v.  Jones,  2  S.  76. 


94  NEGLIGENCE  OF  AGENTS. 

fcude  not  guilty  of  negligence.     And,  therefore,  where  it 
appeared  that  a  man  who  had  received  fifty  guineas  at  a 
fair  to  be  taken  home  for  the  owner,  and  put  the  money, 
with  some  of  his  own,  into  a  breast  pocket,  from  which  a 
thief  cut  it  out  with  a  knife,  it  was  held,  that  having  taken 
the  same  care  of  his  friend's  money  as  of  his  own,  and  the 
loss  having  occurred  through  no  indiscretion  on  his  part, 
but  in  such  a  way  as  he  could  not  reasonably  be  expected 
Agent         to  guard  against,  he  was  not  liable  in  reparation  (a).    But 
8uffext>r.       the  presumption  in  the  agent's  favour,  from  his  having  used 
the  same  care  with  respect  to  his  employer's  matters  as  to 
his  own,  is  capable  of  being  elided;  for  it  might  be  bis 
disposition  to  adventure  risks  which,  however  lawful  with 
his  own  money  or  effects,  could  not  be  legally  incurred  with 
the  things  of  another.    Perhaps,  in  one  sense,  the  owner 
has  himself  to  blame  in  trusting  a  person  capable  of  such 
imprudence, — ^  Qui  neglegenti  amico  rem  custodiendum 
tradidit  suae  facilitati  id  imputare  debet'  (6).     But  the 
defaulter  is  not  now  allowed  to  shelter  himself  under  any 
such  pretext.    If  the  jury  are  of  opinion  that  he  was  guilty 
of  actual  negligence,  the  loss  of  his  own  money  along  with 
that  of  his  friend  will  not,  per  «e,  exempt  him  from  respon- 
sibility (c).    That  he  was  himself  a  loser  by  the  occurrence 
may  be  a  piece  of  evidence  on  the  question  of  negligence, 
but  it  is  no  qualification  of  the  general  principle,  that  an 
agent,  even  when  he  agrees  to  act  for  nothing,  by  con- 
senting to  do  the  duty  entrusted  to  him,  undertakes  to 
be  careful,  and  consequently  must  answer  for  his  default. 
The  loss  presumes  negUgence  (d),  and  unexplained  infers 

(a)  Grierson  v.  Muir^  H.  829.  (d)  Coggs  y.  Barnard^  1  Sm., 

(6)  Inst.  8,  14,  8.  L.  C.  161 ;  Dig.  (19,  8),  lex  13, 

(c)  Jones  on    Bailments  62 ;  §  5. 
Donnan  v.  Jenkinji,  2  Ad.  &E.  256. 
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responsibility.     It  is  for  the  agent  to  show  that  he  was 

forcibly  robbed,  or  that  the  loss  occurred  in  a  manner  for 

which  he  coold  not  reasonably  be  expected  to  provide. 

Thus,  where  an  attorney  employed  to  recover  certain  funds 

in  India  belonging  to  his  client  A.,  and  a  friend  of  his,  B., 

for  whose  protection  A.  had  gratuitously  interfered,  and  the 

attorney,  instead  of  remitting  the  money  when  recovered  to 

his  employer,  sent  him  three  promissory  notes  for  the 

amount,  which  were  dishonoured,  the  Court  held  A.  liable 

to  B.  as  a  negotiorum  gestor^  who  had  no  right  to  allow  the 

fund  to  remain  in  the  possession  of  his  agent  (a).   So,  in  the 

Roman  law,  a  depositary  was  not  responsible  for  robbery, 

for  that  was  deemed  an  act  of  violence  against  which  it 

was  not  possible  to  provide ;  but  if  the  loss  was  occasioned 

by  means  of  theft,  he  was  only  liberated  by  showing  that 

it  had  occurred  in  spite  of  aU  proper  precautions  having 

been  taken  for  its  safety.   The  degree  of  care  required  may  Degr«e  of 

vary  with  the  valuable  nature  of  the  property  entrusted  to 

him,  or  the  perilous  nature  of  the  risk,  or  it  may  be  meastired 

by  the  usage  of  the  district  of  the  country ;  for  where  the 

population  is  scanty  a  less  amount  of  attention  is  both  given 

and  required,  than  is  usually  deemed  necessary  in  other 

situations  where  depredations  are  more  common. 

A  familiar  example  of  the  obligations  of  an  agent  to  his  Agent's 
principal,  may  be  found  in  cases  relative  to  failures  to  insure. 
insure.  If,  after  being  commissioned,  the  agent  neglect 
altogether  to  insure ;  or  if,  without  doing  what  is  usual  to 
effect  the  insurance,  he  conduct  the  negotiation  in  such  a 
way  that  the  insurance  cannot  be  effected,  the  agent  is 
liable  for  the  supervening  loss  (b).  In  fact,  he  then  be- 
comes the  insurer  himself;  but  he  is  entitled  to  all  the 

(a)  M'Donald  y.   M'Donald,         (b)  1  BeU's  Com.  196 ;  Nicol 
H.  344.  V.  Brmon,  M.  7089. 


ments. 
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defences  which  would  be  competent  to  an  underwriter,  such 
as  that  the  policy  would  have  been  vitiated  or  illegal,  or 
that  an  insurance  could  not  be  effected  for  the  sum  to 
which  he  was  limited  by  his  employer  (a).  Again,  an 
agent  instructed  to  sell  to  a  given  amount  for  cash,  will  be 
personally  liable  if  he  sell  on  credit  (i).  So,  when  an  agent 
is  commissioned  to  recover  debts,  his  employer  may  be  en- 
titled to  payment  of  them  from  him,  in  consequence  of  his 
delay  and  negligence  to  do  diligence  against  the  debtors  (c). 
Duty  to  Another  example  of  this  principle  is  the  duty  imposed 

give  notice  ,,  *  ,*  J  ir 

ofahip-  on  a  shipping  agent  to  give  notice  to  his  employer  of 
every  shipment,  in  order  that  he  may  make  his  arrange- 
ments for  the  reception  of  the  goods,  their  disposal  when 
they  arrive,  and,  above  all,  their  insurance  on  the  voyage. 
If  the  agent  fail,  it  is  not  for  him  to  say  that  the  owner 
or  purchaser  was  not  in  the  habit  of  insuring  (d),  or  that 
he,  being  the  owner  of  the  ship,  acted  as  port  agent  gra- 
tuitously {e).  Having  acted  in  that  character  in  point 
of  fact,  it  is  an  essential  part  of  his  duty  to  give  notice 
immediately  of  the  shipment,  that  the  consignee  may  have 
it  in  his  power  to  take  measures  immediately  for  his  pro- 
tection (/).  What  is  due  notice  must  often  depend  on  cir- 
cumstances, the  usage  of  trade,  and  any  practice  already 
existing  and  acquiesced  in  between  the  same  parties.  Thus, 
in  a  case  where  goods  had  been  shipped  in  London  for  a 
firm  in  Glasgow  on  a  Saturday  afternoon  an  hour  before 
post  time,  and  notice  was  not  sent  till  the  first  post  during 

(a)  Garden  y.  JDrummond^  M.  (cf)  Johnston  and  Sharp  v.  JBail- 
8488.  lie,  2  June  1815. 

(b)  Paisley   v.    Rattray,    M.  (e)  SomervilWa  Tra.  v.  Core, 
8492.  18  Feb.  1807,  F.  C. 

(c)  Cunningham  v.  Buchanan^  (/)  Andrew  t.  Hoas,  6    Dec. 
H.  349.  1810 ;  Amoi  v.  SUwart,  25  Nov. 

1813,  F.  C. 
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business  hours  on  Monday,  which  did  not  reach  Glasgow 
till  intelligence  had  been  received  of  the  loss  of  the  vessel, 
the  Court  held,  that  although  notice  might  have  been  sent 
by  telegraph  or  by  post  after  business  hours  on  Saturday 
evening,  the  agents  were  not  bound  to  make  such  a  depar- 
ture from  their  usual  practice,  and  therefore  there  was  no 
such  dereliction  of  duty  as  to  niake  them  liable  for  the  goods. 
The  telegraph  is,  however,  a  mode  of  communication  which 
is  daily  coming  more  and  more  into  use ;  and  what  is  now 
only  a  matter  of  propriety,  may  ere  long  become  a  matter 
of  obligation,  so  far  as  regards  intimations  of  the  kind 
referred  to  (a).  As  to  the  damages  recoverable  for  a  Measure  of 
neglect  of  duty  in  this  particular,  *  I  take  it,'  says  Lord  breach  of 
Eames,  ^  to  be  a  general  rule  in  all  other  affairs  as  well  "^* 
as  in  commerce,  that  neglect  of  duty  subjects  the  party  to 
every  risk  and  every  damage  except  what  he  can  show 
must  necessarily  have  happened  though  he  had  done  his 
duty '  (b). 

It  is  a  principle  applicable  to  all  fiduciary  relations,  that  Disabilities 
he  whose  honour  is  trusted  is  absolutely  disqualified  from 
doing  anything  whereby  his  own  interest  comes  into  com- 
petition with  that  of  his  constituent.  The  rule  has  been 
established  for  the  protection  of  the  agent's  honour  by 
removing  all  temptation  out  of  his  way.  Employed  to  sell, 
he  cannot  himself  become  the  purchaser;  employed  to 
buy,  he  cannot  himself  be  the  seller.  In  such  a  transaction 
there  would  be  so  obvious  a  conflict  between  his  duty  to  his 
employer  and  the  agent's  own  personal  interest,  that  the 
law  has  made  it  altogether  illegal.  If  one  acting  on  the 
employment  of  another  makes  a  bargain  to  his  prejudice 
from  which  the  agent  is  to  derive  some  benefit,  the  principal 
may  either  disavow  the  transaction  altogether,  or  sue  him 

(a)  Hastie  v.  Campbell,  19  D.  657.  (h)  Hoog,  M.  10096. 

Q 
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for  damages ;  and  in  such  a  case  the  damage  done  to  the 
principal  is  measured  by  the  benefit  which  the  agent  has 
acquired  at  his  expense.  Thus,  if  one  employed  to  eflFect 
a  purchase  for  another  purchase  for  himself,  he  will  be 
treated  as  trustee  for  his  principal ;  and  if  the  subject  has 
in  the  interval  been  resold,  he  will  be  trustee  for  him  to 
the  extent  of  the  profit  which  he  has  made  on  the  trans- 
action (a).  A  vessel  disabled  at  sea  put  into  a  remote 
sea-port,  where,  with  the  sanction  of  the  owner,  she  was 
repaired  by  a  person  who  afterwards  brought  her  to  a 
judicial  sale  for  the  amount  of  his  account,  and  who  him- 
self became  the  purchaser.  The  Court  reduced  the  sale, 
holding  that  the  double  position  he  occupied  as  at  once 
seller  and  purchaser,  was  inconsistent  with  what  the  law 
recognises  as  necessary  to  protect  the  owner  in  such  a 
transaction  (b). 

But  where  a  principal  complains  of  the  misconduct  of 
an  agent,  it  is  necessary  for  him  to  show  that  he  has  actu- 
ally suffered  some  loss  or  damage  in  consequence.  If  no 
actual  loss  has  been  sustained,  he  has  no  legal  title  or  in- 
terest to  challenge  the  proceedings  (o). 
Agent  act-  If  one  assumes  to  act  as  the  agent  of  another  without 

authority,  proper  authority,  or  if,  being  authorized,  he  exceeds  his 
instructions,  he  will  be  relieved  from  responsibility  by  the 
principal's  subsequent  adoption  and  ratification  of  his  con- 
duct, according  to  the  maxim,  omnis  ratUiabitio  mandato 
equiparatur.  Homologation  implies  a  full  knowledge  of  all 
the  circumstances ;  but  where  it  has  been  deliberately  made, 
it  cannot  be  afterwards  disavowed.  Nor  can  one  acknow- 
ledge one  part  of  a  transaction  without  adopting  the  whole. 
Equivalent  to  express  homologation  is  its  negative  form, 

(a)  Taylor  v.  Salmm,  4  My.  &  (h)  Elias  v.  Black,  18  D.  1225. 

C.  134.  (c)  Elias  v.  Black,  gup. 
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acquiescence,  founded  on  the  maxim,  qui  Uicet  consentire 
videtur.  In  most  matters,  long  silence  presumes  consent ; 
and  among  merchants  who  make  it  a  rule  to  answer  a  letter 
by  the  next  post  after  its  receipt,  a  party  will  not  be  allowed 
to  oppose  a  matter  as  to  which  he  made  no  objection  for 
some  time  after  it  came  to  his  knowledge. 

The  term  del  credere  is  given  to  a  commission  which  is  Del  credere, 
made  larger  than  usual,  in  consideration  of  the  agent's 
guaranteeing  the  solvency  of  the  persons  with  whom  he 
deals  on  behalf  of  his  principal.  He  is  not  liable  until 
default  has  been  made  by  the  debtor  (a) ;  but  his  obliga- 
tion is  of  such  a  character,  that  nothing  short  of  the  same 
payment  which  would  discharge  a  purchaser  will  discharge 
an  agent  acting  under  a  del  credere  commission.  Therefore, 
where  the  remittances  are  made  by  bills,  he  is  not,  like  a 
common  factor,  discharged  by  the  circumstance  of  the  bills 
being  in  good  credit  at  the  time ;  but  he  remains  still  liable 
in  the  event  of  the  bills  being  dishonoured. 

But  where  the  del  credere   element  is  awantinc    the  Liability 

for  loss  in 

agent  incurs  no  such  responsibility.  To  the  public,  acting  cubes  of 
simply  as  agent,  he  binds  not  himself,  but  his  principal, 
even  when  he  represents  a  foreign  firm  (6) ;  and  to  his 
principal  he  undertakes  nothing  more  than  that  the  per- 
sons with  whom  he  deals  shall  be  reputed  solvent  and 
trustworthy  at  the  time.  If  they  should  afterwards  turn 
out  insolvent,  the  loss  does  not  fall  upon  him.  But  if 
they  were  notoriously  insolvent  when  the  transaction  was 
concluded,  and  he  knew  or  had  the  means  of  knowing  that 
snch  was  the  fact,  he  is  here  guilty  of  a  manifest  betrayal 
of  duty,  the  consequences  of  which  he  must  make  good  to 
his  employer.     And  if  he  sells  his  own  goods  for  cash, 

(a)  Morns  v.  Cleasby,  4  M.  &  (ft)  MiUer  v.  Mitchell,  Gadell, 

S.  566.  and  Co.,  17  Feb.  1860. 
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and  his  employer's  on  credit,  it  is  prima  facie  evidence  that 
he  had  doubts  of  the  buyer's  solvency.  Moreover,  he  may 
also  render  himself  liable  to  a  third  party,  by  acting  for  a 
principal  as  solvent  and  trustworthy  when  he  is  well  aware 
of  the  contrary.  Thus,  an  agent  who  made  the  highest 
offer  for  certain  lands  at  a  public  roup,  and  declared  that  he 
made  the  purchase  for  a  client,  while  in  the  knowledge  that 
he  was  wholly  unable  to  fulfil  and  implement  the  obligations 
of  a  purchaser,  was  found  liable  in  damages  to  the  sellers  (a). 
So  the  agent,  in  effecting  a  sale,  may  be  liable  in  damages  to 
the  seller,  if  it  should  turn  out  that  his  principal  has  no  suffi- 
cient title  to  the  subject,  with  relief,  of  course,  against  the 
person  on  whose  behalf  he  was  instructed  (b). 

'  It  has  been  supposed,'  says  Professor  Bell,  *  that  when 
an  agent  of  any  kind  has  actually  received  the  money  of 
his  principal,  he  is  in  the  same  case  in  the  remitting  of  it 
as  if  he  had  agreed  to  stand  del  credere.  But  this  is  not 
strictly  true.  He  undertakes  to  manage  the  remittance,  as 
the  other  parts  of  the  transaction,  with  all  due  discretion 
and  fidelity ;  but  he  does  not  undertake  the  responsibility 
of  a  proper  debtor,  as  in  the  other  case'  (c).  Therefore  he 
incurs  no  responsibility  if  either  the  money  is  remitted  in 
the  mode  directed  by  his  principal,  or  according  to  the 
settled  usage  of  the  trade,  e.g.y  if  he  remit  through  a  char- 
tered bank,  or  by  a  private  bank  reputed  to  be  in  good  credit 
at  the  time ;  or  even  when  it  is  lodged  specifically  in  his  own 
bank,  in  his  principal's  name.  But  when  he  adopts  any 
other  means  of  remitting,  he  must  run  the  risk  of  in- 
solvency or  miscarriage  in  the  transmission  of  the  fund. 
And  the  same  seems  to  be  the  rule  when  he  pays  the 
money  received,  into  his  own  account  in  his  own  bank, 

(a)  Patrick  v.  Dudgeon^  15  D.      (b)  Stevenson  v.  Dtmcan^  6  D.  167. 
1029.  (c)  1  Beirs  Com.  187. 


.-^   I  ■  IhM*.^^^^ 
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because  it  is  then  practically  the  same  as  if  it  were  still  in 
his  own  pocket. 

If  an  agent,  without  authority,  delegate  his  commission  Cannot  act 

^  .  Jy  b  ^      by  deputy. 

to  another,  he  will  be  answerable  both  that  the  delegate  is 
sufficient  for  the  duty,  and  that  a  proper  account  will  be 
rendered ;  and,  on  the  other  hand,  the  delegate  is  account- 
able only  to  the  agent,  and  cannot  be  sued  by  the  princi- 
pal (a).  The  rule  is,  delegatus  non  potest  delegare ;  and  any 
exception  to  it  can  only  be  recognised  where  the  sub-agent's 
appointment  has  the  consent  of  the  principal,  is  sanctioned 
by  usage,  or  is  required  by  the  nature  of  the  case.  In  all 
other  circumstances,  the  agent  himself  is  the  party  to  whom 
the  principal  is  entitled  to  look  for  the  fulfilment  of  his 
commission  (6).  Thus  a  shipmaster,  who  had  gratuitously 
taken  charge  of  a  shipment  to  Jamaica,  but  instead  of 
communicating  with  the  consignees  on  his  arrival,  delivered 
the  invoice,  as  well  as  the  goods  in  question,  at  a  public 
wharf,  to  a  wharfinger  under  them, — was  held  liable  in 
their  value,  upon  its  subsequently  appearing  that  they  had 
never  reached  the  consignees  (c).  It  was  here  plainly  the 
duty  of  the  shipmaster  to  have  at  least  delivered  the  in- 
voice and  letters  to  the  consignees  in  person,  for  it  was 
open  to  them  to  have  declined  the  consignment.  So  a 
factor  at  a  foreign  port,  who  had  employed  another  to 
enter  the  goods,  instead  of  doing  it  himself,  was  found 
liable  for  them  when  they  were  afterwards  seized  for  want 
of  a  proper  clearance  (d). 

If  a  merchant  at  home  consigns  goods  to  a  merchant  jnak  in 
abroad,  and  draws  bills  on  him  for  the  price,  the  property  ment^^ 

(a)  Stor/B  Agency,    §    203  ;  (c)  GilUes  v.  Smith,  10  S.  636. 

Ireland  v.  Thomson,  4  C.  B.  149.  (rf)    Taylor   v.    Johnston^    M. 

(6)  M'  Vicar  v.  M'Grigor,  H.  10089. 
347 ;  Nicol  v.  Crichton,  5  S.  142. 
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is  in  the  foreign  merchant,  and  they  are  at  his  risk ;  but 
where  they  are  consigned  to  a  factor  for  the  consigner's 
behoof,  the  factor,  being  only  an  agent  of  the  merchant,  can 
have  no  property  in  the  goods ;  consequently  he  is  neither 
affected  by  their  destruction  or  deterioration,  nor  are  they 
affected  by  his  bankruptcy  (a).  On  the  same  principle, 
where  goods  have  been  purchased  by  an  agent,  to  be  for- 
warded to  his  principal,  any  loss  which  may  subsequently 
happen  to  them  falls,  not  on  the  agent,  but  on  the  person 
by  whom  he  is  employed.  In  fact,  a  commission  agent, 
although  he  is  bound  to  exercise  due  care  in  preserving 
such  of  his  constituent's  goods  as  are  placed  under  his 
custody  in  that  capacity,  and  also  in  packing  them  so  as  to 
be  fit  for  carriage,  is  never  subject  to  the  periculum  of 
the  goods,  so  as  to  be  liable  for  any  damnum  fatale  which 
may  befall  them  (6). 
Agent's  An  agent  may  recover  damages  from  his  principal  for 

against        the  loss  Sustained  by  him  in  carrying  out  his  instructions ; 
nncipa.     ^  j^  ^^  make  a  false  representation  by  his  employer's 

directions,  and  is  sued  for  damages  on  account  thereof,  be 
is  entitled  to  recover  the  amount  paid  (c).  He  may  even 
recover  the  expenses  he  has  been  put  to  in  doing  an  act 
which  was  itself  illegal,  unless  he  was  conscious  at  the  time 
he  was  doing  wrong ;  in  which  case  the  rule  applies,  that 
there  can  be  no  contribution  among  wrong-doers.  But  he 
is  not  entitled  to  damages  which  are  consequential,  such  as 
for  injury  done  to  his  credit,  feelings,  and  business,  by  the 
dishonour  of  bills  drawn  on  his  constituents  for  advances 
made  by  their  directions  (d), 

(a)  1  Bell's  Com.  197.  (r)  Adamson  v.  Jarvis^  4  Bing. 

(b)  Per  Lord  Curriehill,  Hastie      66. 

V.  Campbell,  19  D.  657;  Sword  (d)DempsUr  v.  Wallace,  12  S. 
V.  Milroy,  17  F.  C.  209.  548. 


NEGLIGENCE  OF  AGENTS. 


103 


Mandate  falls  by  the  death  of  the  mandant ;  but  the  Termina- 
tion of 
agent  is  entitled  to  recover  from  the  heir  the  loss  he  may  agency. 

suffer  from  proceeding  with  the  execution  of  his  commission 

in  ignorance  of  his  principal's  decease  (a).     The  relation  is 

also  put  an  end  to  by  renunciation  on  either  side ;  but  if 

matters  are  not  then  entire,  the  party  capriciously  availing 

himself  of  this  right  will  render  himself  liable  in  damages  (b). 

A  bare  representation  is  not  actionable,  unless  it  be  dis-  Agent's 

^  ^  reeponsibi- 

honestly  made,  or  unless  it  be  a  warranty.     But  a  person  iity  to  third 

parties  for 

who  induces  another  to  contract  with  him,  by  the  unqua-  want  of 
lified  assurance  that  he  is  the  agent  of  a  third  party,  is 
answerable  to  the  person  who  so  contracts  for  any  damages 
he  may  sustain  by  reason  of  the  assertion  of  authority  being 
untrue.  The  fact  that  the  person  honestly  thinks  he  has 
authority,  affects  the  moral  character  of  the  act,  but  not  its 
legal  import,  which  is  the  difference  between  this  case  and 
a  false  representation  honestly  made  by  one  under  no  duty 
of  disclosure.  His  moral  innocence  does  not  alleviate  the  Extent  of 
inconvenience  and  damage  occasioned ;  and  as  to  the  amount  uty. 
of  this  damage,  it  will  in  the  general  case  embrace  all  the 
expenses  to  which  the  other  was  put  in  reliance  on  the  autho- 
rity of  the  quasi  agent  being  well  founded  in  point  of  fact. 
Thus,  W.,  professing  to  act  as  the  agent  of  Q.,  made  an 
agreement  with  the  plaintiff,  and  it  turned  out  that  W.  had 
had  no  authority.     The  plaintiff  insisted,  and  sued  G.  for 


(a)  '  JuBta  et  probabilis  igno- 
rantia,'  is  Gaius'  expression  ;  Gail 
Inst.  3, 160. 

(h)  Qui  mandatum  suscepit,  si 
potest  id  ezplere,  deserere  promis- 
sum  officium  non  debet,  alioquin, 
qnanii  mandatoris  intersit,  dam- 
nabitnr ;  si  vero  intelligit  ezplere 
si  id  officium  non  posse,  id  ipsuin, 


quum  primum  poterit,  debet  man- 
datori  renuntiare,  ut  is,  si  velit, 
alterius  opera  utatur  ;  quodsi 
quum  poasit  renuntiare,  cessa- 
verit,  quanti  mandatoris  intersit 
tenebitur ;  sed  si  aliqua  ex  causa 
non  poterit  renuntiare,  securus 
erit. — Dig.  Mand.  vel Cont.  (17,1), 
lex  27,  §  2. 
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specific  performance, — at  the  same  time  giving  notice  to  tliQ 
agent  W.  that  he  would  proceed  at  his  risk,  unless  he  told 
him  the  contrary.  W.  answered  by  denying  all  liability, 
but  without  retracting  his  former  assertion  that  he  had 
authority.  The  suit  for  specific  performance  having  failed, 
plaintiff  was  found  entitled  to  recover  from  W.  the  expenses 
of  the  suit  (a).  But  the  proceedings,  of  which  the  expenses 
are  sought  to  be  recovered,  must  have  been  taken  with  due 
care  and  circumspection ;  for  if  they  are  altogether  fooUsh 
and  unjustifiable,  it  cannot  be  said  that  the  loss  occasioned  by 
their  failure  is  the  direct  and  necessary  result  of  the  agent's 
want  of  authority.  When  one  mistake  is  made,  there  is  no 
excuse  for  making  it  worse  by  rushing  recklessly  into  others. 
Thus,  in  another  English  case,  A.,  without  fraud,  and 
through  innocent  misapprehension,  thinking  he  had  autho- 
rity from  the  proprietor  of  certain  premises  (which  he  had 
not),  let  them  to  B.  on  a  parole  lease  for  seven  years.  The 
proprietor  brought  an  ejectment,  which  B.,  relying  on  A.'s 
statement  that  he  had  authority  to  act  as  he  did,  defended, 
and  lost.  B.  then  sued  A.  for  the  costs  incurred  ;  but  the 
Court  said  they  were  not  recoverable,  for  any  one  who  knew 
anything  about  law  should  have  known  that  a  parole  agree- 
ment for  a  longer  term  than  a  year  was  indefensible,  and 
that  it  was  truly  hopeless  to  succeed  in  a  court  of  law.  A 
breach  of  warranty,  may  generally  entitle  the  person  relying 
on  it  to  the  legal  expenses  incurred,  in  the  belief  there  was 
authority  when  it  did  not  exist.  This  liability  is  always 
coextensive  with  the  warranty  which  has  been  given ;  but 
in  the  case  cited,  the  defence  of  the  ejectment  was  beyond 
the  warranty  (6). 

(fl)  ColUn  V.  Wright,  8  El.  &  {h)  Pow  v.  DaiHs,  1  B.  &  S. 

Bl.  647.  220. 


CHAPTEK  V. 

PROFESSIONAL  NEGLIGENCE. 

The  claim  which  lies  against  a  professional  man  to  repair  Bespousi- 
the  consequences  of  his   negligence,   is   substantially  an  profes- 
action  for  breach  of  contract.    Spondet  peritiam  artis.    The  *^°^*  ™*"* 
public  profession  of  an  art  is  an  undertaking  to  all  the 
world,  that  the  practitioner  is  reasonably  well  qualified  for 
its  exercise,  and  that  he  possesses  that  particular  skill  and 
knowledge,  the  want  of  which  on  the  part  of  his  employer 
18  his  reason  for  availing  himself  of  his  services.     If,  there- 
fore, he  does  worse  than  any  other  reasonably  well-informed 
member  of  his  profession  would  have  done,  he  is  guilty  of 
a  breach  of  bargain,  and  is  liable  accordingly. 

1.  This  being  the  nature  of  the  responsibility,  it  follows  Answer- 
that,  in  the  general  case,  he  is  not  answerable  to  any  one  employer. 
but  the  person  by  whom  he  has  been  employed.  There 
are  cases  in  which  it  has  been  said,  that  the  liability  of  a 
law-agent  does  not  depend  *  upon  who  gives  the  order,  but 
for  whose  behoof  it  is  given'  (a);  and  Hhat  a  beneficiary 
under  an  incomplete  deed  may  have  a  good  action  against 
the  agent  through  whose  neglect  it  remains  uncom- 
pleted' (i).  On  this  principle,  an  agent  who  bungled  a 
will  or  deed  of  entail,  wotdd  be  answerable  to  every  legatee 

(a)  Per  Lord  Glenlee  in  Stru-  (6)  Per  L.  J.  C.  Hope,  Webster 

fhers  V.  Lang,  4  S.  418.  v.  Vonng,  13  I).  752. 
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or  substitute  who  has  been  thereby  disappointed.  But  this 
is  cariying  the  responsibility  to  a  most  unwarrantable 
length.  The  duty  imposed  on  a  solicitor  by  the  fact  of  his 
accepting  a  particular  employment,  is  to  his  client  simply. 
From  those  collaterally  interested  in  the  business  to  be 
performed  he  has  nothing  to  gain,  and,  as  a  consequence, 
nothing  to  fear.  He  is  neither  a  public  functionary,  nor 
engaged  in  duties  cast  upon  him  by  the  general  law.  *  I 
never  had  any  doubt,'  says  Lord  Campbell,  ^of  the  unsound- 
ness of  the  doctrine,  that  where  A.  employing  B.,  a  pro- 
fessional lawyer,  to  do  any  act  for  the  benefit  of  C,  A. 
having  to  pay  B.,  and  there  being  no  intercourse  of  any  sort 
between  B.  and  C. ;  if,  through  the  gross  negligence  or  igno- 
rance of  B.  in  transacting  the  business,  C.  loses  the  benefit 
intended  for  him  by  A.,  C.  may  maintain  an  action  against 
B.,  and  recover  damages  for  the  loss  sustained.  If  this 
were  law,  a  disappointed  legatee  might  sue  the  solicitor  em- 
ployed by  a  testator,  to  make  a  will  in  favour  of  a  stranger 
whom  the  solicitor  never  saw  or  before  heard  of,  if  the 
will  were  void  for  not  being  properly  signed  or  attested.  I 
am  clearly  of  opinion,  that  this  is  not  the  law  of  Scotland 
nor  of  England,  and  it  can  hardly  be  the  law  of  any  countiy 
where  jurisprudence  has  been  ctdtivated  as  a  science'  (a). 

The  case  in  which  these  observations  were  made  was  of 
this  nature :  Three  persons  having  become  cautioners  for 
a  loan  granted  to  one  Hamilton,  the  latter  instructed  his 
agent  to  prepare  a  bond  of  relief,  containing  an  assignation 
of  certain  leasehold  property,  already  pledged  for  a  prior 
debt  to  one  Ballantine.  The  deed  was  prepared  and  signed 
by  Hamilton,  who  left  it  with  his  agent ;  but  the  assigna- 
tion was  never  completed  by  intimation  or  otherwise,  and 
two  years  after,  when  Hamilton  had  left  the  country,  Bal- 
(rt)  Per  L.  C.  Campbell  in  Fleming  v.  Robertson,  H.  L.  25  June  1861. 


PROFESSIONAL  NEGLIGENCE.  107 

lantine  rendered  the  assignation  useless  by  completing  his 
own  security.  The  cautioners,  who  were  thus  cut  out  of 
their  relief,  sought  to  make  the  law-agent  liable,  on  the 
ground  that  he  had  been  employed  by  Hamilton  not  only 
for  himself,  but  for  their  behoof.  An  issue  was  granted  in 
these  terms  (a) ;  but  the  House  of  Lords  reversed  that  and 
the  other  interlocutors  in  the  case,  on  the  short  and  simple 
groimd,  that  he  only  who  employs  the  agent  to  do  the  par- 
tictdar  act  in  which  the  alleged  neglect  has  taken  place, 
can  sue  him  for  the  neglect.  Thus,  a  widow  cannot  sue 
her  deceased  husband's  law-agent  for  a  blunder  made  in  his 
sasine,  by  which  she  has  been  deprived  of  her  terce  (6). 
So  an  agent,  who  had  conducted  a  sale  on  behalf  of  the 
seller,  w^hich  was  subsequently  set  aside  by  reason  of  certain 
irregularities,  was  held  not  bound  to  indemnify  the  pur- 
chaser, because,  '  although  their  title  had  turned  out  bad, 
their  claim  for  redress  lay  against  the  seller,  and  might  be 
against  their  own  agents,  but  could  not  be  against  the 
private  agent  of  the  seller  for  mere  professional  mistakes 
or  inadvertencies'  (c). 

But  when  the  agent,  from  the  terms  of  his  employment,  otherwise 

°        '  .  .        if  expressly 

or  the  general  usage  of  business,  knows  th^t,  though  in-  orbyim- 

.  .         ,      .      plication 

stnicted  by  one  only  of  two  parties  to  a  transaction,  he  is  Agent  for 
expected  to  look  after  the  interests  of  both,  he  will  not  be 
allowed  to  justify  a  failure  in  his  duty,  by  saying  that  he 
had  no  intercourse  with  any  but  the  one,  and  to  him  only 
was  entitled  to  look  for  payment.  In  arranging  loans  on 
heritable  security,  the  agent  employed  by  the  borrower 
often  acts  for  the  lender  as  well.  If  he  knows  that  no 
other  professional  lawyer  is  employed  in  the  transaction, 

(a)  21  D.  548.  but  see  Goldie  v.  APDonald,  M. 

(6)  Goldie  v.  Goldie,  4  D.  1489 ;      3527. 

(r)  Wilson  V.  Riddell,  4  S.  739. 
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and  that  he  is  to  act  for  both  parties  in  preparing  the 
security,  this  fact  would  entitle  a  jury  to  infer,  that  his 
acceptance  of  the  employment  oflFered  by  the  first  was  an 
undertaking  to  the  second  that  he  would  conduct  the  trans- 
action with  reasonable  skill  and  diligence.  Thus  Lang,  a 
writer  in  Glasgow,  by  directions  of  Archibald  Newbigging, 
who  had  contracted  with  the  tutors  of  certain  infant  children 
for  a  loan  of  L.1200,  prepared  a  bond  and  disposition  in 
security  for  that  amount.  The  bond  was  signed  in  1810, 
and  interest  was  regularly  paid  till  1819,  when  Newbigging 
became  insolvent ;  and  it  was  then  discovered,  that  as  the 
deed  contained  only  a  holding  a  me^  it  was  bad  for  want  of 
confirmation  by  the  superior.  The  consequence  was,  that 
some  subsequent  creditors  had  time  to  repair  to  the  superior 
and  obtain  the  priority.  For  this  neglect  Lang  was  held 
liable  both  by  the  Court  of  Session  and  the  House  of  Lords, 
because  although  in  the  particular  transaction  he  had  acted 
on  the  employment  of  the  granter  of  the  deed,  and  not  of 
the  lender  of  the  money,  he  had  been  law-agent  for  the 
minors  from  1807  to  1819,  and  the  deed  had  been  placed 
in  his  custody  by  the  tutors  since  the  year  1811  (a).  So  an 
agent  who  negotiated  a  loan  on  behalf  of  both  parties,  and 
took  an  assignation  to  a  lease  in  security,  but  failed  to  inti- 
mate it  to  the  granters  of  the  lease,  to  put  the  assignee 
in  possession,  or  otherwise  to  complete  the  security,  was 
found  liable  in  the  loss  thereby  occasioned,  although  he 
had  been  employed,  in  the  first  instance,  by  the  borrower 
only,  and  his  subsequent  agency  in  behalf  of  the  other 
Gratuitous  parties  had  been  gratuitous  (6).  Indeed,  the  mere  cir- 
cumstance of  professional  duties  being  gratuitous,  does  not 
diminish  the  necessity  of  rightly  performing  what  is  un- 

(a)  5fru<^r«v.  Low//,  4  S.  419;  {b)  Donaldson   v.   HMane,  1 

2  W.  S.  Ap.  563.  Rob.  226. 
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dertaken^  or  the  responsibility  resulting  from  a  failure  to 
do  so  (a).  A  volunteer  acting  without  remuneration,  is 
just  as  much  bound  to  be  careful  as  an  agent  who  charges 
the  usual  fees ;  and  after  the  loss  has  happened,  it  will  not 
do  for  him  to  say  that  he  acted  as  a  friend  and  not  as  an 
agent.  Every  professional  person  employed  to  do  a  piece 
of  work  is  entitled  to  make  a  proper  charge,  and  being  so 
entitled,  he  must  do  the  work  properly  (b). 

2.  The  agent  is  only  liable  within  the  sphere  in  which  Liable  only 

...  i^  ^'8  own 

he  is  actually  engaged.  The  responsibility  of  a  general  line. 
agent  is  greater  than  that  of  one  employed  for  some  par- 
ticular purpose;  a  town  agent  is  not  expected  to  do  the 
duties  of  a  country  agent,  and  vice  versa.  The  relative 
spheres  of  the  two  are  fixed  by  the  usages  by  which  pro- 
fessional business  is  in  this  country  regulated.  The  duty 
of  a  country  agent,  employed  with  reference  to  proceedings 
in  the  Supreme  Court,  is  to  secure  the  services  of  an  Edin- 
burgh agent,  who  will  himself  be  directly  answerable  for 
the  conduct  of  the  case,  and  with  that  view  to  forward  to 
him  the  instructions  and  information  necessarv.  He  is  a 
species  of  intermediary  betwixt  the  Edinburgh  agent  and 
the  client ;  on  the  one  hand,  not  responsible  for  any  failure 
on  the  part  of  the  Edinburgh  agent,  so  far  as  relates  to  the 
forms  and  different  steps  of  procedure  in  Court,  but  on  the 
other  bound  to  communicate  personally  with  the  client,  to 
carry  out  the  instructions  of  the  town  airent,  to  take  pre-  ^^^^  *»^ 

•^  .  .  country 

cognitions,  and  to  keep  the  town  agent  in  possession  of  all  Agent 
the  information  with  reference  to  matters  of  fact,  and  the 
evidence  by  which  they  may  be  established,  so  far  as  may 
be  necessary  for  the  proper  conduct  of  the  cause.     A  client 
who  employed  a  country  agent  to  get  him  reponed  against 

(a)  Broum  v.  Cuthil,  4   Mur.  (b)  Cunie  v.  Colquhoun,  2  S. 

474.  261. 
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a  decree  pronounced  in  absence  in  1848,  was  informed  six 
months  after,  in  answer  to  some  inquiries  with  reference 
to  his  case,  that  *  all  was  right.'  In  point  of  fact  all  was 
wrong,  for  he  was  not  reponed ;  and  in  1855  the  decree 
having  been  extracted  and  enforced  against  him,  he 
brought  an  action  against  the  agent.  The  evidence  showed 
that  tho%  blame,  if  any,  lay  with  the  town  agent,  who  had 
borrowed  up  the  process  and  kept  it,  without  ever  lodging 
defences  till  it  was  forced  back  by  caption.  In  these  cir- 
cumstances, a  majority  of  the  Court,  treating  the  remark 
made  by  the  co-defender  as  one  of  a  casual  and  gratuitous 
nature,  refused  to  hold  that  there  was  any  liability  attach- 
ing to  him,  and  decided  that  the  presiding  judge  was 
right  in  refusing  a  direction  to  the  effect,  that  if  the 
jury  were  satisfied  that  when  the  defender  said  all  was 
right,  while  he  did  not  know  what  was  the  state  of  the 
case,  the  defender  failed  through  negligence  in  his  duty  to 
the  pursuer.  It  was,  however,  said  that  the  direction  ought 
to  have  been  given  had  it  been  worded  somewhat  thus : 
^  That  if  the  jury  were  satisfied  on  the  evidence  that  the 
defender  was  at  the  time  charged  with  the  responsibility  of 
an  agent,  and  had  stated  to  his  client  that  all  was  right  in 
reference  to  his  case,  when  he  did  not  know  in  what  state 
the  case  was,  and  had  not  inquired  whether  it  was  so  or  not, 
this  would  be  negligence  which  would  render  him  liable.' 
^The  pursuer,'  said  Lord  Benholme,  ^came  to  him  as 
a  client,  asking  that  information  which  it  was  natural  he 
should  receive,  and  which  the  defender  professed  to  give 
him  as  his  agent.  I  hold  that,  before  assuring  the  pur- 
suer of  his  safety,  he  was  bound  to  see  how  matters  really 
stood'  (a).  On  the  other  hand,  a  town  agent  is  not  answer- 
able for  the  omission  of  the  country  agent  in  his  own  parti- 

(a)  Barles  v.  Strathem^  22  D.  861. 
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cular  department.  An  inhibition  against  a  debtor  resident 
in  the  Abbey  was  raised  by  an  agent  in  Edinburgh,  on  the 
employment  of  an  agent  in.  Aberdeen  acting  under  instruc- 
tions from  a  foreign  creditor.  It  was  published  at  the 
Market  Cross  of  Edinburgh,  which  was  a  mistake,  as  the 
debtor's  domicile  was  at  the  time  in  Aberdeen,  and  where, 
accordingly,  publication  should  have  been  made.  The 
Court  held  that  the  town  agent  was  not  responsible,  seeing 
he  had  undertaken  merely  the  duty  of  doing  all  that  could 
be  done  in  Edinburgh,  but  not  of  that  which  fell  to  be  done 
in  Aberdeen,  and  which  his  correspondent  should  have 
himself  looked  after  (a).  Where,  however,  it  appeared  that 
a  writer  in  the  country,  after  giving  instructions  to  an 
Edinburgh  agent  to  execute  a  summons  of  inhibition,  re- 
turned no  answer  to  a  letter  from  the  latter  wanting  to 
know  if  the  summons  was  to  be  proceeded  with,  as  it  would 
fall  if  not  called  within  the  year;  and  as  it  was  allowed 
to  fall,  the  Court  held  the  country  agent  liable,  although 
he  had  ceased  to  act  for  the  client  several  months  before 
the  year  expired.  He  should  have  handed  over  the  Edin- 
burgh agent's  letter  to  his  successors  when  he  gave  up  the 
agency,  or  informed  his  client  that  no  answer  had  been 
returned  (i). 

The  position  of  a  family  agent  is  frequently  one  of  Family 
great  diflSculty  and  importance.  He  may,  for  example,  ^^^ 
feel  it  incumbent  to  take  steps  for  the  protection  of  some 
member  of  the  family  whose  conduct  indicates  insanity. 
When  in  such  a  case  the  party  complains  of  having  been 
improperly  confined  in  a  lunatic  asylum  on  the  intimation 
of  the  family  agent,  the  issue  is  whether  the  proceeding 
was  *  wrongful,'  not  whether  it  was  'malicious  and  with- 

(a)  Cooke  v.  Falconer^  13  D.  (6)   Shortt  v.   Lascelles^   6  S. 

157.  810. 
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out  cause.'  The  agent  does  not  interfere  from  a  public 
duty  (a) ;  but,  from  professional  or  other  considerations 
arising  from  his  long  connection  with  the  family,  he  chooses 
to  take  the  responsibility  on  himself  by  setting  the  law  in 
motion.  This  position  is  not,  therefore,  one  of  privilege. 
On  the  other  hand,  the  word  wrongful  is  a  flexible  term, 
and  adapts  itself  to  a  variety  of  circumstances.  It  covers 
much  more  than  a  mere  mistake  or  error ;  and  in  such  an 
action  against  an  agent  for  wrongful  detention  in  an  asylum, 
the  defender  is  entitled  to  prevail,  if  it  appear  that  his 
conduct  was  not  imduly  precipitate,  but  taken  on  proper 
medical  advice,  and  after  full  inquiry  into  the  facts,  that 
he  judged  and  acted  for  the  best,  and  took  the  steps  com- 
plained of  in  good  faith,  and  in  the  belief  that  the  pursuer's 
state  of  mind  rendered  them  absolutely  necessary.  If  in 
such  a  case  the  evidence  comes  up  to  this,  the  agent  will 
not  be  liable  in  damages,  even  though  it  should  appear  that 
the  certificates  were  erroneously  granted,  and  that  the  party 
is,  in  point  of  fact,  perfectly  sane  (b). 
How  far  But,  moreover,  it  is  a  pectdiarity  in  this  brahch  of  the 

for  others,  law,  that  besides  doing  his  own  work  properly  himself,  a  law- 
agent  is  bound  to  see  that  many  other  public  officials  pro- 
perly do  theirs.  His  client  purchases  his  protection  against 
all  the  world ;  and  in  fulfilment  of  this  trust,  he  ought  to  be 
satisfied  that  every  writ  that  passes  through  his  hands  is 
strictly  in  form.  If,  for  instance,  he  is  engaged  in  leading  a 
proof  before  an  Inferior  Court,  it  is  his  duty  to  see  that  the 
forms  of  Court  are  properly  complied  with  ;  consequently, 
when,  as  it  was  at  one  time  the  case,  the  evidence  required 

(a)  The  apprehension  of  dan-  person,  is  now  regulated  by  20 

gerous  and  criminal  lunatics  at  and  21  Vict.,  c.  71,  §  85. 

the  instance  of  the  procurator-  (6)  Macintosh  v.  Fraser^  22  D. 

fiscal,  inspector  of  poor,  or  other  421 ;  21  D.  783  ;  H.  L.,  1868. 
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to  be  written  down  on  stamped  paper,  an  agent  was  held 
liable  for  the  action  being  thrown  out,  through  his  having 
negligently  suffered  the  commissioner  to  use   unstamped 
paper  (a).     On  the  same  principle,  he  is  liable  for  the  mis-  For  the 
takes  of  a  messenger,  even  when  these  properly  fall  within  of  a  m^.® 
the  messenger^s  province.     This  principle    was    at    first  ^"S®"^- 
affirmed  with  great  hesitation.     A  debtor  incarcerated  on 
an  erroneous  charge  recovered  damages  from  the  creditor ; 
and  on  the  question  whether  the  latter  had  relief  against 
his  agent,  it  was  strongly  contended  that  he  had  done  his 
duty  by  giving  the  proper  instructions  to  a  public  officer, 
reputed  to  be  sufficiently  steady  and  intelligent  in  the  dis- 
charge of  his  duties.     The  Lords,  however,  '  by  plurality, 
found  Mr  FuUerton,  the  writer,  liable  to  relieve  Mr  Wood 
(the  creditor),  which  was  looked  upon  as  a  new  decision, 
but  judged  necessary  to  cause  men  in  public  offices  to  look 
better  to  the  discharge  of  their  duty,  that  the  lieges  do  not 
suffer  by  their  carelessness  and  sloth,  to  give  it  no  worse 
name'  (6).     So  a  writer  employed  to  give  a  charge  on  a 
bill  is  liable  for  the  contents,  in  respect  of  the  falsehood  and 
nullity  of  the  officer^s  execution  of  the  charge  (c).     The 
principle  of  these  decisions,  however,  does  not  go  the  length 
of  holding  the  agent  liable  for  the  errors  of  the  officer, 
when  these  cannot  be  discovered  from  the  terms  of  the 
executions  passing  through  his  hands  for  the  purpose  of 
revisal.     An  officer  has  cautioners  of  his  own,  and  there  is 
no  reason  why  the  agent  who  employs  him  should  be  made 
an  additional  security  to  the  public  for  his  good  conduct 
in  everjr  particular.     In  one  case  he  was  held  responsible 
for  funds  recovered  and  embezzled  by  a  messenger,  who 

(a)  MarUon  v.  Ure,  4  S.  662.  (c)  EUioi  v.  Romanes,  Home, 

(6)  Wood    v.     Fulkrton,     M.      317. 
13960. 
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absconded  in  insolvent  circumstances  (a).  But  the  more 
recent  practice  is  to  make  the  officer  himself  answer  for 
faults  for  which  no  one  but  himself  can  reasonably  be  said 
to  blame,  and  which  the  agent  could  have  done  nothing  to 
prevent  (b).  If,  for  example,  he  puts  into  his  hands  a  good 
warrant,  the  agent  is  not  to  blame  if  the  officer  suffers  the 
debtor  to  escape;  because  the  person  suffering  the  loss, 
in  order  to  make  a  relevant  case  against  the  agent,  is 
bound  to  show  that  it  was  in  some  way  attributable  to  his 
fatdt.  An  agent  has  been  subjected  in  payment  of  a  debt, 
and  all  loss  and  expenses  incurred  by  his  client,  in  conse- 
quence of  a  worthless  person  being  received  by  the  Bill 
Chamber  clerk  as  cautioner  in  a  suspension  (c) ;  for  it  is 
his  duty  to  remonstrate  against  any  person  being  taken  who 
is  not  good  and  sufficient  for  the  amount  involved  (d).  In 
a  more  recent  case,  a  conviction,  under  4  Geo.  IV.,  c.  34, 
was  set  aside,  on  the  ground  that  the  declaration  of  the 
servant  on  which  it  bore  to  have  proceeded  was  not  authen- 
ticated by  the  signature  of  the  justices.  The  servant  having 
obtained  damages  from  his  master,  the  latter  raised  an  action 
against  his  agent,  who  defended  himself  on  the  ground  that 
he  was  not  bound  to  correct  the  errors  of  the  justices  or  their 
clerks.  The  Court,  however,  were  of  a  contrary  opinion,  and 
held  that  in  a  Justice  of  Peace  Court  it  was  the  duty  of  the 
prosecutor^s  agent  to  see  to  the  regularity  and  due  authen- 
tication of  the  proceedings  (e).  The  soundness  of  this  judg- 
ment has  been  frequently  called  in  question,  but  never  yet 
formally  overturned. 

(a)  Hamilton  v.  Fraser,  14  (d)  Stanners,  M.  13131 ;  Sib- 
Feb.  1817,  F.  C. ;  Brown  v.  For-  bald^  M.  13139.  As  to  the  case, 
sythy  H.  318.  see  Lord  Balgray^s  remarks    in 

(b)  Russell  T.  Heddertmck^  21  Brown, 

D.  1326.  *  (c)  Smith  v.  Grant,  20  D.  1077. 

(c)  Brown  v.  Wemyss,  7  S.  626. 
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3.  A  professional  man  is  only  liable  for  gross  negligence.  Blunder 
He  does  not  guarantee  the  soundness  of  his  advice.  He  gross. 
does  not  warrant  that  what  he  does  will  certainly  have  the 
effect  expected  from  it.  That  would  be  a  hazardous  war- 
ranty, considering  the  proverbial  uncertainty  of  the  com- 
modity in  which  he  deals.  He  warrants  only  that  he  shall 
bestow  on  the  matter  committed  to  him  the  skill  generally 
possessed  by  his  brethren  in  the  profession.  To  recover 
damages  from  him,  you  must  show  an  act  of  gross  ignor- 
ance, such  as  would  not  have  been  committed  by  any 
other  ordinarily  informed  member  of  the  profession  (a). 
It  is  therefore  not  enough  that  the  proceediug  was  not 
successful ;  it  must  appear  that  the  failure  was  entirely 
due  to  the  agent's  crassa  negligentiay-— either  that  he  was 
grossly  ignorant,  or  if  he  did  possess  a  fair  degree  of  know- 
ledge and  skill,  that  he  was  grossly  careless  and  inatten- 
tive. 

On  this  ground  the  agent  has  never  been  accounted  Not  liable 
responsible  where  the  failure  arose  from  the  business  being  in  cases  of 
so  nice  and  complicated  that  the  course  to  be  followed  was 
difficult  or  doubtful.  There  can  be  no  negligence  where  a 
man  honestly  does  his  best  in  a  matter  of  great  delicacy. 
If  in  such  circumstances  a  mistake  happens  to  be  made, 
the  blame  lies  with  the  case,  and  not  with  the  solicitor. 
Thus,  where  a  law-agent  was  employed  to  expede  an  adju- 
dication, at  the  instance  of  a  creditor  of  an  heir  of  entail  in 
possession,  and  in  place  of  obtaining  a  decree  adjudging 
the  lands,  took  one  of  the  liferent  right  of  the  heir,  on 
which  charter  and  sasine  were  expede,  and  the  title  so  con- 
stituted was  found  in  competition  with  another  creditor  to 
be  inept,  it  was  decided  that  the  agent,  having  followed  the 
usual  practice  in  such  cases,  was  not  liable  for  the  debt,  but 
(a)  Lord  Fullerton,  in  Cooke  v.  Falconer,  13  D. 


difficulty. 
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onlj  to  repeat  the  amount  of  the  account  paid  to  him  (a).  So, 

damages  having  been  awarded  to  a  person  living  in  Berwick- 

on-Tweed,  for  being  apprehended  on  a  Border  warrant, — a 

species  of  writ  afterwards  found  to  be  illegal, — it  was  found 

that  the  creditor  had  no  recourse  against  the  solicitor  bj 

whom  the  proceedings  had  been  ordered  and  prepared,  seeing 

that  he  had  done  nothing  more  than  follow  the  beaten  track 

of  the  profession  on  the  subject ;  and  though  his  law  had 

been  bad,  this  was  not  fairly  imputable  either  to  gross  neglect 

or  gross  ignorance  of  the  ordinary  professional  rules  (i). 

Counsel's  An  agent  is  bound  to  follow  the  opinion  of  counsel ;  and 

protecto       though  proceedings  are  taken  contrary  to  the  special  in- 

^®°*"        structions  of  the  client,  which  afterwards  turn  out  to  be 

erroneous,  the  agent  is  exonered  if  he  can  show  that  he 

followed  an  advocate's  advice  (c). 

Liable  if  he         But  though  an  agent  is  not  liable  who  is  constrained  to 

from  the      grapple  with  a  nice  and  difficult  point  of  law  or  practice, 

track.  the  case  is  different  when  it  appears  that  he  had  a  safe 

and  plain  course  before  him ;  but,  instead  of  adhering  to 

the  beaten  track,  deserts  it  in  order  to  embark  on  some  new 

and  doubtful  method  of  his  own  devising.     If  he  raises 

unnecessarily  a  nice  and  difficult  question,  he  must  take 

the  chance  of  his  being  wrong.     Thus,  an  agent  employed 

to  prepare  a  security  over  a  land  estate,  having,  in  place  of 

the  usual  obligation  to  infeft  a  me  vel  de  mcy  inserted  an 

obligation  of  a  peculiar  kind,  and  neglected  to  get  it  and 

the  sasine  confirmed,  whereby  the  security  became  unavail* 

ing,  the  client  was  held  entitled  to  recover  {d). 

(a)   Grahame  v.  Alison,  9  S.  (c)  Megget  y.  ThomsoUy  5  S. 

180,  6  W.  8.  101 ;  Maclean  v.  256. 

Grant,  M.  App.  Reparation  2.  (rf)  Stevenson  v.  Rowand,  4  W. 

(6)  Purves  v.  Landak,  4  W.  S.  S.  177,  6  S.  838. . 
54,  reversiBg  4  D.  1300. 
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The  relation  of  solicitor  and  client  is  one  of  the  strictest  i>uty  of 

secrecy. 

confidence.  The  solicitor's  first  duty  is  to  preserve  all  his 
client's  secrets,  and  not  to  disclose  the  contents  of  papers 
entrusted  to  him.  He  must  consider  his  lips  sealed  with  a 
sacred  silence ;  and  if ,  when  acting  £or  several  clients,  he 
finds  that  their  interests  require  from  him  duties  of  a  con- 
flicting kind,  he  should  put  it  in  the  part/s  power  to  secure 
other  advice.  But  if  employed  in  behalf  of  two  persons 
jointly,  it  is  his  business  to  see  that  the  one  does  not  take 
advantage  of  the  other.  A.  having  agreed  to  sell  property 
to  B.,  both  went  to  one  agent,  who,  on  looking  over  the  titles, 
found  it  did  not  belong  to  A.  at  all,  but  to  his  son,  by  whom 
it  was  sold  to  B.  An  action,  at  the  instance  of  A.  against 
the  agent,  for  improperly  disclosing  the  state  of  his  title, 
was  thrown  out ;  because  the  agent,  having  been  employed 
by  both  parties,  could  not,  with  the  least  regard  to  his  pro- 
fessional honour,  have  acted  otherwise  than  he  did  (a). 

The  right  of  declining  to  give  evidence  on  the  score  of 
confidentiality,  being  a  privilege  of  the  client,  and  not  of 
the  solicitor,  is  held  to  be  waived  when  he  calls  him  as  a 
vritness.  It  is  a  plea  strictly  confined  to  the  relation  of 
agent  and  client ;  but  the  obligation  of  secrecy  extends  to 
all  classes  of  professional  advisers,  medical  men  included. 
Thus,  a  married  lady  having  been  delivered  of  a  six  months' 
child,  her  husband  consulted  a  medical  man  as  to  whether 
the  birth  was  premature.  The  latter  having  examined  her, 
reported  to  the  kirkn^ession,  that  in  his  opinion  the  child  was 
conceived  before  marriage.  The  breach  of  secrecy  was  held 
relevant  to  infer  damages  (i). 

An  agent  is  also  required  to  preserve  documents  en-  Lomof 

documents. 

(«)  Bogle   V.   Cameron,   6  D.  (6)  A.    B.   v.    C.   Z>.,  14  D. 

682  ;  Buchanan  v.  Pearson,  2  D.      177. 
1177, — a  special  case* 
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trusted  to  him  for  safe  keeping,  or  which  come  into  his 
possession  in  the  course  of  administering  his  client's  affairs. 
If  a  process  is  lost  through  his  negligence,  he  must  make 
good  to  the  client  all  the  expenses  thereby  occasioned,  such 
as  the  cost  of  a  process  of  proving  the  tenor  (a).  So,  if  an 
agent  loses  a  bill  which  has  been  sent  to  him  for  the  pur- 
pose  of  attending  to  the  creditor's  interests  in  the  estate  of 
the  acceptor,  he  is  responsible  to  his  client  in  the  amount. 
The  client  is  not  bound  to  have  recourse  to  an  ordinary 
action,  because  while,  if  he  had  the  bill,  onerosity  would  be 
presumed,  and  could  be  disproved  only  by  his  writ  or  oath ; 
without  it,  the  writ  or  oath  of  his  debtor  is  perhaps  the  only 
evidence  which  would  be  available  to  prove  the  debt.  Nor 
is  it  any  answer  to  say,  that  though  the  bill  were  in  exist- 
ence, the  full  amount  could  not  by  possibility  be  recovered. 
In  one  very  special  case,  where,  through  the  agent's  failure 
in  the  negotiation  of  a  bill,  recourse  was  lost  against  a  bank- 
rupt estate,  some  of  the  judges  seem  to  have  doubted 
whether  in  such  circumstances  the  amount  of  the  bill  was 
the  true  measure  of  damages  (6).  And  in  another  case,  a 
notary  having  drawn  out  an  instrument  of  protest  of  a  bill 
on  an  impossible  date, — ^the  31st  November, — ^in  conse- 
quence of  which  the  charge  was  suspended,  he  was  found 
entitled  to  show,  by  proof  at  large,  that  truly  there  was  no 
debt  due,  the  indorsees  not  being  onerous  bona  fide  holders, 
and  consequently  no  damages  were  sustained.  But  while  a 
person  in  the  position  of  the  ^notary  in  this  case  might  have 
competently  raised  any  objection  to  the  instrument,  which 
could  have  been  stated  by  the  debtor  himself ;  and  although, 
in  doing  so,  he  was  not  limited  to  a  proof  by  writ  or  oath, 
the  Court  expressly  said  that  he  could  not  be  allowed  to 

(«)  Hunter  v.  Fairxceaiher^  15  (6)  PerUland  v.   Wright^  US. 

S.  693.  804 ;  GUlon v.  Drummond,  M.  3522. 
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show  that  no  loss  had  been  suffered  on  account  of  the  insol- 
vency of  the  parties  to  the  bill  (a).  The  general  rule 
undoubtedly  is,  that  where,  by  the  act  or  neglect  of  a  party 
acting  under  legal  responsibility,  a  creditor  has  lost  his  legal 
right,  or  suffered  in  his  legal  position  to  his  debtor,  he  must 
either  be  restored  to  that  position,  or  the  debt  must  be  paid ; 
and  it 'is  incompetent  to  plead  in  defence,  that  payment 
might  not  have  been  obtained,  though  no  loss  or  omission 
had  occurred  (b). 

In  negotiating  a  purchase  or  an  heritable  security,  he  Duty  in  ne- 
must  protect  his  client  against  incurring  a  larger  responsi-  sales  and 

loans 

bility  than  the  particular  piece  of  business,  in  the  ordinary 
course  of  practice,  usually  requires ;  and  if  there  is  any- 
thing necessarily  exceptional  in  the  transaction,  it  should 
be  properly  explained  to  him,  so  that  he  may  go  into  it  with 
his  eyes  open.  If  he  is  employed  to  prepare  the  disposition 
to  subjects  sold,  he  charges  himself  with  the  duty  of  inves- 
tigating the  nature  of  the  seller  s  title,  in  order  to  ascertain 
whether  he  is  in  a  situation  to  give  a  valid  conveyance,  and 
is  responsible  for  any  defects  in  it  which  he  f aUs  to  observe, 
or  for  completing  it  in  an  erroneous  form.  Thus,  where 
it  was  doubted  whether  certain  subjects  within  a  royal 
burgh  were  held  feu  or  burgage,  and  the  purchaser's  title 
was  made  up  as  holding  feu,  but  the  sasine  was  recorded 
in  the  burgh  register,  the  Court  held  the  title  bad  in  either 
view,  and  sustained  the  relevancy  of  an  action  concluding 
to  have  the  agent  ordained  either  to  give,  at  his  own  ex- 
pense, a  valid  and  complete  prescriptive  title  to  the  subject, 
or  to  make  payment  of  the  present  value  thereof  on  receiv- 
ing a  transference  of  the  inept  title  which  he  had  himself 

(a)  Murray  T.  Taylor,  6  S.  802.      Jan.  1811 ;  M'Millan  v.  Gray,  2 
(6)  Mac/arlane  v.  Fergxmn,  13      March  1820,  20  F.  C.  110. 
S.  824 ;  Chatto  v.  Marshall,   17 
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prepared  (a).  But  a  seller  is  not  bound  to  do  more  than 
put  a  purchaser  in  the  same  position  as  himself ;  he  is  not, 
in  the  absence  of  express  stipulation,  bound  to  grant  a 
double  manner  of  holding :  therefore  a  purchaser's  agent 
is  not  liable  in  damages  for  taking  a  disposition  with  an 
obligation  to  infeft  a  se  only,  and  a  ptocuratory  instead  of 
a  ae  vel  de  ae  {b).  If  the  buyer  takes  possession,  and  his 
agent  fails  for  some  years  in  getting  him  a  title,  his  right 
is  not  to  get  rid  of  the  bargain,  but  to  be  indemnified  for 
the  loss  occasioned  by  the  delay  (c) ;  and  conversely,  if  a 
purchaser  is  put  into  possession,  and  receives  a  disposition 
without  paying  the  price  or  finding  security,  and  afterwards 
becomes  bankrupt,  the  agent  for  the  seller  must  make  good 
the  loss  which  his  client  may  have  suffered.  Where  a  dis- 
position had  not  been  granted,  and  the  agent  of  the  seller,  an 
heritable  creditor,  allowed  the  purchaser  to  take  possession  on 
condition  of  finding  caution  for  the  price  within  ten  days, 
which  he  failed  in  doing,  the  Court,  considering  that  the 
seller's  security  was  as  valid  as  ever,  found  that  he  could 
claim  from  the  agent,  not  the  price  of  the  property,  but 
only  the  loss  which  he  had  sustained  in  consequence  of  the 
transaction  not  taking  effect, — that  is,  the  difference  be- 
tween the  value  of  the  security  now  and  what  it  was  at  the 
time  of  the  sale,  cum  omni  causa^  loss  by  delay,  expense  of 
a  new  sale,  etc.  (d).  It  is  only,  however,  in  very  special  cir- 
cumstances that  an  agent  could  be  held  responsible  for  a 
transaction  proving  abortive  through  the  failure  of  the  pur- 
chaser. 
Extent  of  When  a  convevancer  commits  an  error  in  framing;  a 

respoDsibi-  "  ^ 

lity  for  bad  security,  whereby  it  is  rendered  unavailing  in  a  competition, 

ancing.  ^^^  DonakVH  Trs.  v.   Yeats,  I  (c)  Broum  v.  Cheyne,  9  S.  673, 

D.  1249.  US.  497. 

(h)JiUUr  V.  Young,  6  D.  149.  (d)  Allan  v.  Mansfield,  12 S. 829. 
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he  is  bound  to  place  his  employer  in  exactly  the  same 
position  as  he  would  have  occupied  had  the  mistake  not 
occurred.  If  matters  are  still  entire,  this  may  be  done  by 
framing  a  new  deed  in  proper  form ;  but  if  the  error  is  past 
remedy,  the  only  course  open  is  to  pay  the  debt  which  has 
been  lost  to  his  client  through  his  culpable  negligence  (a). 
Thus,  in  security  of  a  loan,  the  party  making  the  advance 
agreed  to  take  an  assignation  to  a  particular  debt.  The 
agent  failed  to  intimate  the  assignation ;  and  though  the 
omission  was  not  discovered  till  twenty  years  after  the 
transaction,  the  agent  was  held  liable  in  the  loss  thereby 
occasioned, — the  Court  refusing  to  listen  to  a  plea  that,  in 
point  of  fact,  the  debt  assigned  had  been  compensated  and 
extinguished  prior  to  the  assignation,  intimation  of  which 
would  thus  have  been  nugatory.  The  reasoning  on  which 
this  judgment  proceeded  was,  that  had  intimation  been 
made  to  the  alleged  debtor,  he  would  in  all  likelihood  have 
warned  the  assignee  that  the  debt  was  at  an  end,  and  he 
would  thus  have  been  enabled  to  take  some  steps  for  other- 
wise providing  for  his  own  safety.  But  having  been  led 
to  rely  on  an  ineffectual  security,  the  agent  was  held  to  be 
responsible  (6),  to  the  extent  of  making  good  the  debt, 
such  as  the  lender  expected  to  get  it.  An  agent  employed  Responsi- 
to  cany  into  effect  a  loan  on  heritable  security,  is  bound  to  undetected 
search  the  record,  and  ascertain  the  incumbrances  with  brauces. 
which  the  estate,  to  be  covered  by  the  security,  is  already 
burdened.  The  client  is  entitled  to  know  the  exact  con- 
dition in  which  the  subject  is.  He  must  be  informed  not 
only  of  the  principal  sums  of  prior  debt  with  which  it  may 
be  affected,  but  also  the  arrears  of  interest  which  may  have 

(a)  Sim  v.  Clark,  10  S.  85,  6      Dec.  1816,  F.  C.     (Report  cor- 
W.  S.  452.  rected  by  Ix)rdB  Mackenzie  and 

(6)  LilHe  v.    Macdonald,    13      Corehouse,  1  D.  278.) 
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accumulated.  The  latter  may  be  a  more  difficult  kind  of 
inquiry.  Arrears  of  interest  do  not  enter  the  record ;  the 
creditors  may  reside  in  distant  places ;  and  their  agents,  if 
they  have  any,  and  if  they  are  discoverable,  may  not  be 
always  disposed  to  give  information  on  the  matter.  It  is 
the  agent's  duty,  however,  to  use  all  diligence  in  making 
the  inquiry.  He  is  bound  to  communicate  not  merely  the 
existence  of  heritable  bonds,  and  the  amount  of  principal, 
but  the  actual,  or  at  least  possible,  arrears  of  interest  covered 
by  the  heritable  security  (a).  He  is  not  even  entitled  to 
assume  that  his  employer  knows  anything  about  the  arrears, 
even  though  he  should  himself  have  been  a  party  to  the 
loan ;  for,  supposing  it  to  be  known  that  certain  sums  of 
interest  are  unpaid,  it  requires  a  lawyer  to  tell  in  what  cir- 
cumstances the  arrears  are  heritable  (6).  Any  neglect  in 
this  duty  renders  the  agent  liable  in  the  loss  occasioned ; 
Measure  of  that  is  to  Say,  in  the  difference  between  the  sum  which  his 
amage.  q^q^^  would  havo  received  had  the  uncommunicated  bur- 
dens never  existed,  and  the  sum  which  he  wiU  draw  after 
the  securities  of  which  his  agent  failed  to  make  him  aware, 
have  been  properly  satisfied.  The  client  is  not  entitled  to 
ask  him  to  rid  him  altogether  of  the  transaction  as  one  into 
which,  had  he  known  of  the  incumbrances  already  existing, 
he  would  never  have  entered ;  because,  on  this  principle,  a 
man  who  bought  an  estate  for  L.100,000,  in  the  belief  that 
it  was  unburdened,  might,  on  the  subsequent  discovery  of 
L.lOO  bond  upon  it,  require  his  agent  to  take  over  the 
estate  and  repay  him  the  whole  purchase  money.  What 
course  he  would  have  taken  had  the  agent  properly  done 
his  duty  in  the  premises,  is  at  best  a  matter  of  speculation ; 
and  if  he  undertakes  to  pay  off  the  bond,  the  purchaser 
gets  the  estate  exactly  in  the  same  situation  as  that  in 
(a)  CampbeU  v.  Clason,  2  D.  1113.  (h)  S.  C,  5  D.  1081. 
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which  he  expected  and  bargained  to  get  it.  There  are,  no 
doubt,  cases  of  an  early  date,  in  which  the  damages  due 
have  been  differently  measured.  In  one  case  (a),  where 
the  agent  employed  in  negotiating  a  loan  failed  to  search 
the  record,  which,  if  done,  would  have  prevented  the  loan 
being  ever  made  at  all,  he  was  obliged  to  replace  the 
money  advanced,  upon  taking  an  assignation  to  the  security ; 
and  certainly  the  opinions  of  some  of  the  judges  seem  to 
imply,  that  the  agent's  obligation  in  such  circumstances 
went  the  length  of  relieving  his  employer  from  the  whole 
transaction.  But  the  case  had  this  speciality,  that  the 
estate  was  already  so  hopelessly  insolvent,  that  the  agent's 
failure  resulted  in  a  dead  loss  to  the  client,  towards  which 
the  estate  could  contribute  nothing  whatever.  There  was, 
therefore,  no  way  of  compensating  the  loss  except  by  throw- 
ing it  all  on  the  unfortunate  person  who  was  so  greatly  to 
blame.  A  simUax  course  was  taken  in  another  case  (6), 
where  a  security  for  L.2000  was  taken  over  a  property 
already  burdened  to  the  extent  of  L.18,500,  of  which  the 
client  knew  nothing.  The  agent's  fault  was  here  worse 
than  an  omission  to  search  the  record;  he  knew  of  the 
existence  of  the  incumbrances,  and  forgot  to  tell.  He  was 
therefore  found  liable,  notwithstanding  his  defence,  that, 
but  for  the  subsequent  depreciation  of  the  property,  the 
postponed  security  would  stiU  have  been  good.  In  this 
case,  again,  there  was  no  room  for  any  inquiry  as  to  how 
the  loss  was  to  be  estimated.  But  whenever  the  loss  occa- 
sioned by  the  agent's  neglect  is  only  partial,  the  client  is 
not  entitled  to  be  relieved  of  the  transaction  altogether. 
He  is  entitled  to  have  as  good  seciu*ity  as  that  which  he 
was  willing  to  take  in  entering  on  the  loan,  and  which  he 

(a)  Graham  v.  Hunter'' s  Trs.^  9  (b)  Haldane  v.  Donaldson^  14 

S.  M3  ;  6  W.  S.  518.  S.  610. 
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was  led  to  rely  he '  had  received ;  but  to  nothing  more. 
Having  committed  a  fault,  the  agent  does  his  duty  in  the 
way  of  indemnification,  by  placing  his  employer  on  the 
footing  on  which  he  would  have  stood  had  no  fault  ever 
been  committed  (a).  The  sum  which  it  will  take  to  effect 
this,  should,  in  all  cases,  be  left  to  the  estimation  of  the 
jury,  who  will  take  into  account  the  whole  circumstances 
of  the  case,  such  as  the  possibility  of  his  never  entering 
into  the  transaction  at  all  had  the  neglect  not  occurred,  or 
of  his  taking  steps  for  his  further  security  had  he  been 
made  aware  of  the  mistake  in  time.  If,  for  example,  a 
creditor  is  secured  by  an  assignation  of  certain  fisliing 
leases,  afterwards  discovered  to  be  not  assignable,  it  would 
be  no  answer  to  the  action,  that  the  negligence  was,  after 
all,  of  no  moment,  as  the  fishings  that  season  turned  out 
unproductive.  In  a  case  of  this  kind,  a  direction  was  asked 
to  the  effect,  that  if  the  jury  were  Satisfied  that  the  assig- 
nation or  security,  though  completed  so  as  to  give  the  pur- 
suer a  good  right  to  the  leases,  would  have  caused  a  loss 
instead  of  a  gain,  the  pursuer  was  not  entitled  to  a  verdict ; 
but  the  Court  held  that  the  direction  sought  was  properly 
refused  (b). 

An  English  attorney,  employed  to  recover  a  debt  or  get 
good  security,  having  taken  an  obligation  in  a  form  which 
could  not  be  effectually  enforced  in  an  English  court,  was 
found  liable  in  the  debt  (c).  An  agent  having  paid  away 
money  on  an  heritable  security,  after  his  attention  had  been 
specially  called  to  its  invalidity,  both  the  agent  making  the 
payment  and  the  party  receiving  it  were  held  severally  liable 
to  repeat  the  money,  reserving  their  claims  of  relief  inter 

(a)  Campbell   v.   Clason^  1  D.  {r)   Carruthers  v.  Little,  7  S. 

270.  712. 

{h)  Stewart  v.  MilUr,  3  D.  265. 
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se  (a).  Where  an  agent  bungled  an  affidavit  for  a  claimant 
on  a  sequestrated  estate,  in  consequence  of  which  he  was 
unable  to  oppose  the  bankrupt  obtaining  his  discharge  on  a 
small  composition,  it  was  held  not  necessary  to  aver  that 
the  bankrupt  was  actually  in  possession  of  concealed  funds ; 
because  the  Court  had  nothing  to  do  with  the  bankrupt's 
motive  for  insisting  in  the  opposition.  He  might  be  desir- 
ous of  extracting  something  from  the  debtor's  friends,  or 
securing  a  proportion  of  his  future  profits.  Being  entitled 
on  either  ground  to  oppose  the  bankrupt's  discharge,  he 
must  be  indemnified  for  being  wrongfully  deprived  of  his 
legal  right  (6). 

An  agent  is  also  liable  for  negligence  in  the  execution  of  Failure  to 
diligence  against  a  debtor's  person  or  estate, — for  failure  to  gence. 
arrest  where  arrestment  is  competent,  and  that  step  is  neces- 
sary to  his  client's  safety  (c), — for  neglecting  to  do  diligence 
on  a  bill,  and  the  transmission  of  the  bill  is  an  implied  man- 
date to  that  effect  (c2), — for  failure  to  aliment  a  debtor  in  jail, 
whereby  he  had  to  be  liberated  under  the  Act  of  Grace  {e). 
An  agent,  employed  to  get  a  debtor  apprehended  as  in  medi- 
tatione  fugcB,  is  also  liable,  shotdd  he  negligently  allow  such  a 
delay  to  take  place  as  enables  him  to  escape  to  a  place  in  which 
the  warrant  cannot  be  executed;  but  in  this  case,  as  the  object 
of  the  apprehension  would  have  been  only  to  obtain  caution ' 
tfe  judicio  sistiy  the  agent  is  not  liable  for  the  debt,  but  only 
as  a  cautioner  for  the  debtor's  appearance  when  he  is  wanted. 
In  other  words,  he  fulfils  his  obligation,  by  intimating  to 
the  creditor  where  the  debtor  may  be  found,  e,g.j  that  he  is 

(a)  APLeod  v.  M'Donald,  13  Highgate  v.  Boyle,  2  S.  181  ; 
S.  287.  Garden  v.  Lindsay,  M.  3519. 

(6)    Brown   v.    M'Kie,  14  D.  (d)Macdonald,  18. 102;  Mason 

368.  V.  Thorn,  M.  3536. 

(c)  Hume  v.  Baillie,  14  D.  824 ;  (e)  Dongan  v.  Smith,  3  July 

1817,  19  F.  C.  369. 
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living  in  the  Sanctuary  (a).  Moreover,  in  such  cases  as  the 
above,  it  is  not  enough  for  the  pursuer  to  say  that  the  agent, 
instead  of  taking  proper  steps  to  follow  out  his  instructions, 
had  failed  to  do  so.  In  order  that  the  action  may  be  rele- 
vantly laid,  there  must  be  specific  allegations,  both  as  to 
what  the  instructions  were,  and  the  mode  in  which  they 
should  have  been  followed  out  (6). 
In  the  con-  As  to  judicial  procedure,  an  agent  is  liable  for  the  con- 
gation.  sequence  of  ignorance  or  non-observance  of  the  rules  of 
practice  of  his  court,  and  for  such  gross  blunders  as  the 
libelling  of  a  petition  to  Justices  of  the  Peace  against  a 
runaway  apprentice,  upon  the  wrong  section  of  the  statute 
4  Geo.  IV.,  c.  34  (c).  In  the  conduct  of  a  cause,  he  is  not 
like  a  messenger  employed  to  do  a  particular  act,  and  tied 
down  to  one  particular  way  in  which  it  can  be  done.  He 
is  entitled  to  the  exercise  of  a  considerable  discretion.  He 
is  bound  to  have  counsel  properly  instructed,  but  is  not  ex- 
pected to  interfere  with  them  in  the  management  of  the 
cause  (d).  In  the  inferior  courts  he  will  be  liable  for  the 
loss  of  a  cause,  through  failure  to  lead  evidence  which  was 
available,  and  obviously  material  to  the  point  in  dispute  (e\ 
— for  failure  to  intimate  a  sist  of  diligence  obtained  as  pre- 
liminaiy  to  a  reponing  against  a  decree  in  absence,  whereby 
'  the  creditor  is  allowed  to  partially  execute  his  poinding,  and 
the  reponing  becomes  impossible  (/), — for  failure  to  attend 
a  diet  of  proof  with  his  witnesses,  and  allowing  circumduc- 
tion to  pass,  and  in  consequence  the  cause  is  lost  for  want  of 
the  evidence  (g).    In  general,  too,  it  is  his  duty  to  comma- 

(a)  Watt  V.    Adamm,  7  S.  (e)  Ritchie  v.  M^Rostk,  16  D. 
177.                                                     54. 

(b)  Hume  v.  Bailtie,  Sup.  (/)  Anderson  v.   Tbrrw,  19  D. 

(c)  Frame  v.  Campbell,  14  S.      357. 

914,  M*L.  and  Rob.  595.  (g)  UrqiJuirt  v.  Grigor,  19  D. 

(rf)  Bumes,  11  D.  1258.  853. 
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nicate  with  his  client  before  throwing  up  the  case ;  but  he 
will  be  allowed  to  exercise  his  own  discretion  as  to  whether 
an  interlocutor  by  a  Sheriff-substitute  should  be  brought 
under  review.  Where  an  action  is  lost  through  the  agent's 
misconduct,  the  amount  concluded  for  cannot  of  course  be 
the  measure  of  damages.  It  must  be  left  open  for  inquiry, 
what  is  the  sum  for  which  decree  might  have  been  got,  and 
which,  of  course,  will  represent  the  damages  due  (a). 

An  agent  entrusted  with  the  payment  of  money,  is  as 
much  bound  to  see  that  he  pays  it  to  the  right  person  as  he 
is  to  get  a  good  receipt.  One  having  paid  a  legacy  to  the 
next  of  kin  of  a  legatee  unconfirmed,  who,  it  afterwards 
turned  out,  had  left  a  settlement,  whereby  the  trustees  had 
to  pay  it  twice  over,  in  an  action  of  relief  against  the  agent 
at  the  instance  of  the  trustees,  the  Court  held  him  liable  for 
such  payments  as  were  made  after  he  knew  of  the  will  (i). 

If  proceedings  are  taken  in  the  name  of  a  person  without  Agent 
his  authority,  he  is  entitled  to  suspend  a  charge  for  the  ex-  without 
penses,  in  which  case  the  agent  will  be  Uable  to  the  other 
party,  both  for  the  cost  of  the  original  litigation  and  of  the 
suspension  (c) ;  and  if  the  alleged  client  is  incarcerated  on 
the  decree,  the  agent  is  liable  in  the  whole  damages  and 
expenses  which  he  has  occasioned  (d), — but  only  in  so  far 
as  they  can  be  held>  to  be  the  natural  consequences  of  his 
improper  conduct :  e.^.,  he  will  not  be  answerable  for  the 
irregular,  violent,  or  lawless  execution  of  the  decree  by  the 
party  in  whose  favour  it  was  pronounced  («). 

Where  the  agent's  authority  is  called  in  question  by  the 
client  himself,  much  slighter  evidence  of  employment  is 

(a)  8.  C.  634 ;  Weepers  v.  Pearson^  21  D. 

(6)  Mirlees  v.  Mathie,  4  S.  599.  305. 

(c)  PA»ai>v.(yordan,llD.175.  (e)  Cormey.  Grigor,  23  May 

(rf)  Cowan  V.   Pamie,   14  S.  1862,  24  D.  985,  1  MT.  857. 
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required  than  is  requisite  in  a  question  between  party  and 
party.  In  the  latter  case  an  express  written  mandate  may 
reasonably  be  expected  to  instruct  the  agency ;  but  in  a 
question  with  the  party  himself,  employment  may  be  proved 
by  correspondence  and  rebus  ipsis  et  factis  (a).  If  the  man- 
date under  which  the  agent  assumed  he  was  entitled  to  act 
turns  out  to  be  forged,  he  is  not  held  accountable  for  the 
consequences  of  the  proceedings  taken, — such  as  an  in- 
jurious interruption  of  a  poinding, — provided  he  honestly 
believed  that  the  mandate  was  genuine  (b). 

An  agent  is  also  liable  for  stating  facts  without  autho- 
rity, and  contrary  to  his  duty  as  an  agent,  for  which  his 
client  may  be  fotmd  liable  in  damages.  Authority  for  each 
detached  fact  is,  of  course,  impossible.  Whether  expressly 
authorized  or  not,  it  is  enough  if  they  were  communicated 
to,  and  approved  of  by,  the  client.  If  the  agent  acts  fairly 
and  honestly,  it  is  the  client's  duty  to  check  him  in  matters 
of  fact.  If  he  fails  to  do  so,  he  cannot  have  relief  against 
the  agent  in  respect  of  statements  found  afterwards  to  be 
injurious  (c). 

Besides  being  answerable  to  his  employer,  ex  contractu^ 
for  the  exercise  of  proper  diligence  in  the  business  entrusted 
to  him,  he  is  liable  to  third  parties,  ex  delictOy  for  the  com 
sequences  of  his  own  wrongftd  or  tortuous  acts,  even  when 
those  are  committed  by  him  in  his  character  of  agent.  Not 
only  is  he  personally  liable  for  a  fraudulent  misrepresenta- 
tion or  concealment,  whereby  he  has  cheated  another  into 
making  a  loan  to  his  client  ((i),  but  for  every  wrongful 


(a)  Robinson  v.  Ross^  H.  852 ; 
Grant  v.  Wishart,  7  D.  274; 
Bryan  v.  Murdoch^  8  S.  198  (Ist 
ed.,  282)  ;  Young  v.  M'GiU,  3  S. 
308. 


(6)  MUUr,  13  S.  699. 

(c)  Fra9er*$  Trs.  ▼.  Falconer^ 
5  Mur.  299. 

(d)  Martin  v.    Goldie,   12  S. 
830. 
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abuse  of  legal  process  by  which  an  injary  may  be  done  to 
a  third  party.  If,  for  instance,  a  debtor  is  put  in  jail  for  a 
debt  of  L.21,  when  only  L.14  is  due,  both  the  creditor  and 
his  agent  are  equally  bound  to  make  reparation  (a).  So  the 
agent  will  be  liable,  along  with  the  messenger  and  the  cre- 
ditor, for  instructing  the  execution  of  a  diligence  after  pay- 
ment of  the  debt  had  been  tendered  (b) ;  but  in  such  cases 
the  Court  will  adjust  a  separate  issue  to  try  the  case  of  each 
defender  (c). 

It  is  unnecessary  to  add,  that,  on  the  principle  already  Liability  of 
explained,  the  employer  is  also  responsible  to  third  parties  to  third 
for  the  wrongful  or  negligent  proceedings  of  his  agent.    It  ^'^''' 
is  not  for  him  to  say,  that,  having  put  the  business  into  the 
hands  of  the  agent  with  general  instructions,  he  is  not  liable 
for  the  agent's  misconduct.     The  employer  is  liable,  how- 
ever innocent  he  may  be  (d),  for  all  that  is  done  cither  by 
himself  or  his  agent ;  and  so  also  a  mandatory  (e).    Thus, 
a  law-agent  having,  on  the  employment  of  a  creditor  of  a 
person  in  insolvent  circumstances,  gone  without  any  warrant 
to  the  party's  shop,  and  in  his  absence  turned  out  the  shop- 
man, locked  the  door,  and  taken  possession  of  the  keys,  both 
agent  and  employer  were  held  answerable  (/). 

When  a  fraud  is  conunitted  by  a  mutual  agent  acting  Fraud  of 
for  both  the  parties  to  a  transaction,  on  whom  should  the  Agent. 
loss  fall  ?     The  parties  having  opposing  interests,  the  agent 
must  be  regarded  as  acting  up  to  a  certain  point  of  the 
transaction  for  behoof  of  the  one,  and  thereafter  for  behoof 
of  the  other.     Suppose,  for  example,  he  is  engaged  in  the 

(a)  Watson,  12  S.  567.  («)  lb, 

lb)  Inglis  v.  WIniyre,  3  July  (/)  Paterson  v.  Walker,  11  D. 

1861.  167  ;  Pearson  v.  Anderson,  11  S. 

(c)  lb.  1008  ;  Came  v.  Manuel,  13  D. 

(rf)  Dunlopy.  Buchanan,  b}ixa.  1263. 
18. 
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negotiation  of  a  loan.  When  the  bond  or  security  is  placed 
in  his  hands,  duly  subscribed,  he  becomes  solely  the  agent 
of  the  borrower,  to  the  effect  of  getting  the  money  from  the 
lender ;  and,  on  the  other  hand,  when  the  money  is  placed 
in  his  hands,  he  becomes  the  agent  of  the  lender,  to  the 
effect  of  getting  the  bond  from  the  borrower.  Were  the 
two  things  simultaneously  exchanged,  no  risk  would  be  in- 
curred ;  but  as  this  is  impossible,  the  rule  adopted  is,  that 
if  the  agent  is  guilty  of  any  breach  of  trust,  the  loss  will 
fall,  not  on  the  person  for  whom  he  was  trustee,  but  on  him 
by  whom  he  was  trusted ;  because,  till  he  is  discharged  of 
his  trust,  either  by  delivery  of  the  bond  or  payment  of  the 
money,  he  acts  as  agent,  not  of  both,  but  of  one  only,  of  the 
parties, — the  one,  namely,  whose  duty  it  was  to  fulfil  that 
particular  side  of  the  contract  in  which  there  has  been  a 
failure  either  by  himself  personally,  or  through  the  inter- 
vention of  another.  If  the  lender  fails  to  advance  the 
money  while  the  bond  is  still  in  the  hands  of  the  agent,  it 
may  be  lawfully  intercepted  by  the  borrower ;  and  if,  after 
instructions  to  retain  it,  the  agent  nevertheless  make  de> 
livery,  he  will  be  liable  for  the  damage  so  occasioned  (a). 
But  if  the  bond  is  delivered,  and  the  agent,  after  receiving 
the  money  from  the  lender,  fails  to  make  payment  to  the 
borrower,  the  loss  will  fall  on  the  former,  and  not  on  the 
latter,  because  he  is  the  party  by  whom  confidence  was 
reposed  in  the  agent.  In  one  peculiar  case  the  reverse  of 
this  happened.  The  borrower  placed  the  bond  in  the  hands 
of  the  agent,  under  an  arrangement  of  which  the  lender 
knew  nothing.  The  agent  having  failed  after  the  money 
had  been  put  into  his  hands  for  the  purpose  of  transmission 
to  the  borrower,  it  was  held  that,  in  the  circumstances,  the 
borrower  was  the  party  by  whom  confidence  was  reposed  in 

(a)  Mair  ▼.  Thorn's  Trs.,  12  D.  748. 
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the  agent,  and  therefore  he  must  suffer  from  the  abuse  of 
it  (a). 

Althou£;h  in  the  foregoin^r  remarks  our  illustrations  have  Medical 

,  .  .  .  certificates 

been  necessarily  drawn  almost  exclusively  from  cases  arising  of  iDsanity. 
between  agent  and  client,  for  the  simple  reason  that  no 
others  are  reported,  the  principles  stated  apply  to  all  classes 
of  professional  persons  who  are  entitled  to  charge  for  their 
services  {b).  As  regards  medical  men,  their  most  delicate 
duty  is  the  granting  of  certificates  as  to  the  state  of  mind 
of  persons  insane,  with  a  view  to  their  confinement  in  an 
asylum.  This  now  proceeds  under  an  order  by  the  sheriff, 
on  a  petition  setting  forth  various  particulars,  and  sub- 
scribed by  the  inspector  of  the  poor,  a  relative,  or  some  per- 
son interested ;  and  accompanied  by  two  medical  certificates, 
bearing  that  the  individual  is  in  a  state  of  unsound  mind, 
and  a  proper  person  to  be  detained  under  care  and  treat- 
ment. The  certificate  sets  forth  the  facts  indicative  of 
insanity  observed  by  the  medical  man  himself,  and  also  the 
facts  communicated  to  him  by  others  (c).  These  certificates 
imply,  1st,  that  the  party  granting  them  is  a  properly  quali- 
fied practitioner ;  2d,  that  they  were  issued  with  due  deli- 
beration, and  after  making  due  inquiry ;  and,  3d,  that  the 
medical  man  was,  in  the  exercise  of  his  own  skill  and  judg- 
ment, fully  persuaded  in  his  own  mind  that  the  lunatic  was 
insane  in  point  of  fact.  Now,  the  best  of  men  may  be 
mistaken  on  such  an  occult  subject  as  the  diseases  of  the 
mind ;  and  should  it  appear  that  a  person  has  been  wrong- 
fully confined  in  an  asylum,  the  mere  fact  of  a  mistake 

(a)  Mcintosh  v.  Piicaim^  14  but  he  might  be  sued  in  an  action 

D.  187.  in  factum  when  he  was  charge- 

(6)  In  the  Roman  law,  a  land  able  with  dolus  or  culpa  lata. — 

surveyor  not  being  entitled   to  Dig.  Si.  Mensor  falsum  (11,  6). 
charge  for  his  services,  was  not  (c)  20  and  21  Vict.,  c.  71,  §  34, 

liable  to  an  action  ex  mandato;  35. 
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having  been  committed,  or  of  there  being  others  who  were 
of  a  contrary  opinion,  is  not  enough  to  subject  the  medical 
practitioner  in  damages.  The  duty  of  investigating  cases 
of  alleged  insanity,  and  of  pronouncing  an  opinion  thereon, 
is  a  professional  duty  required  of  them  by  the  community, 
and  exercised  for  the  public  interest.  Therefore,  when  by 
mistake  a  sane  person  is  sent  to  a  madhouse,  the  persons 
granting  the  certificate  are  exempt  from  all  responsibility, 
unless  it  appear  that  their  certificate  has  been  granted  at 
hap-hazard,  without  making  due  inquiry  or  examination,  and 
without  applying  their  minds  to  the  subject  (a). 

(a)  Macintosh  v.  Fraser^  21  D.      Dickie  ▼.  Dickie^  3  Mur.  609  ; 
783,  22  D.  421,   H.   L.  1863 ;      Strang,  11  D.  878. 


CHAPTER  VL 

MASTER  AND  SERVANT. 

The  general  principles  on  which  an  employer  is  answer- 
able for  the  negligence  of  his  servant  have  been  already 
explained;  but  the  great  importance  of  this  branch  of  our 
subject  fairly  entitles  it  to  a  more  detailed  examination. 
The  responsibility  of  an  employer  will  be  considered, — first, 
as  regards  the  public;  second,  as  regards  his  own  work- 
men. 


Section  I. 

RESPONSIBILITY  TO  THE  PUBLIC. 

The  rule  of  law  which  makes  the  master  responsible 
for  the  acts  of  his  servant,  on  the  principle  that  qui  facit 
per  alium  fadt  per  se,  may  be  expanded  into  these  two 
propositions : — 

1.  That  between  the  wrong-doer  and  the  person  sought 
to  be  charged,  there  existed  at  the  time  the  relation  of 
master  and  servant. 

2.  That  the  act  complained  of  was  done  by  the  servant 
in  the  course  of  his  employment,  and  within  the  limits  of 
his  authority. 
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A  master  is  a  person  whose  orders  a  servant  is  bound 
to  receive  and  obey;  who  pays  him  his  wages,  and  can 
dismiss  him  for  misconduct.     The  rule  of  law  applies  not 
only  to  domestic  servants,  such  as   a  butler,  coachman, 
groom,  gardener,  or  housemaid,  but  to  persons  charged 
with  the  superintendence  of  any  piece  of  business,  such  as 
a  shopman  or  clerk,  the  keeper  of  the  signals  on  a  railway, 
or  the  driver  of  a  locomotive.     It  is  obviously  of  no  moment 
whether  the  servant  be  appointed  directly  by  the  master 
himself,  or  through  the  agency  of  another  deputed  for  the 
purpose,  such  as  a  foreman  or  manager.     The  owner  of  a 
ship  appoints  the  master,  and  the  master  selects  his  crew. 
The  crew  thus  become  the  servants  of  the  owner  for  the 
government  of  the  ship ;  and  if  any  damage  happens  by 
their  default,  it  is  the  same  as  if  it  happened  through  the 
immediate  default  of  the  owner  himself.     So  in  the  case  of 
a  mine,  a  farm,  or  a  manufactory,  the  workmen  are  hired 
by  the  manager;   but  it  is  the  proprietors  who  get  the 
benefit  of  their  services,  and  from  them  that  they  receive 
their  wages  :  therefore  the  workmen  represent  the  masters, 
and  their  acts  stand  on  the  same  footing  as  their  own. 

In  considering  the  distinguishing  marks  by  which  the 
relation  of  master  and  servant  may  always  be  recognised, 
it  is  necessary  to  remember,  that  the  right  of  the  master  to 
hold  the  servant  subject  to  his  disposition  and  control, 
arises  under  a  contract  of  hiring,  locatio  operarum — the 
hire  of  a  person's  services  in  a  given  character  for  a  given 
period — not  locatio  operis  faciendi^  the  engagement  of  a 
tradesman  to  do  a  particular  piece  of  work  for  a  given  sum. 
The  right  of  the  servant  to  represent  his  employer  in  the 
particular  matter  for  which  he  was  engaged,  flows  from  an 
implied  mandate.  The  relation  is  thus  dependent  primarily 
on  the  contract  of  hiring,  but  partly  also  on  the  contract  of 
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mandate.  Properly  speaking,  therefore,  the  rule  should 
apply  only  to  agency  of  a  strictly  domestic  or  administrative 
kind;  but  on  considerations  of  public  expediency,  it  has 
been  extended  to  a  much  wider  circle  of  cases.  A  client 
is  answerable  for  the  blunder  of  his  law-agent,  a  creditor 
for  the  mistake  of  a  messenger,  and  so  on.  But  these  rela- 
tions excepted,  it  will  generally  be  found,  that  to  establish 
responsibility  for  the  act  of  another,  requires  the  concur- 
rence of  two  conditions,  the  absence  of  either  of  which  will 
be  fatal  to  the  master's  responsibility. 

1.  That   the  agent  or  servant  has   been   voluntarily  of°^^^^, 
and  freely  chosen  by  the  master  or  his  deputy,  duly  au-  ^^^y- 
thorized. 

2.  That  the  master  has  the  right  to  give  instructions 
and  orders  as  to  the  thing  to  be  done,  and  the  mode  of 
doing  it ;  that  is  to  say,  that  the  servant  is  subject  to  the 
master^s  disposition  and  control. 

1.  For  example,  if  a  tradesman  is  instructed  to  execute  Trades- 

^     '  man. 

certain  repairs  on  a  moveable  subject,  he  is  no  doubt  volun- 
tarily selected  from  among  many  of  the  same  class ;  but  he 
is  not  bound  to  follow  the  instructions  of  his  employer  as 
to  the  mode  in  which  the  work  is  to  be  done.  For  a  work 
requiring  the  experience  of  a  particular  craft,  the  employer 
has  done  his  duty  by  selecting  a  person  reputed  skilful  and 
trustworthy.  The  tradesman  must  necessarily  be  allowed 
to  take  his  own  way  both  as  to  the  instruments  he  employs, 
and  the  purposes  to  which  they  are  applied.  Consequently, 
if  an  accident  happens  by  the  fault  of  himself  or  his  work- 
men, it  is  he  alone  that  must  bear  the  consequences.  Again, 
if  the  work  is  to  be  done  by  way  of  contract,  the  like  lati-  Contnwjtor. 
tude  must  be  left  to  the  contractor,  to  adopt  the  plan  which 
he  may  deem  most  profitable  to  himself,  or  best  in  the 
circumstances.    He  may  see  it  to  be  his  interest  to  enter 
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into  a  sub-contract.  In  either  case,  the  work  is  placed 
beyond  the  control  of  the  employer,  and  he  is  in  no  way 
answerable  for  the  negligence  of  his  contractor,  or  the  per- 
sons under  him. 

Thus,  A.,  the  proprietor  of  a  house  in  Princes  Street, 
Edinburgh,  contracted  with  B.  for  the  execution  of  certain 
alterations ;  and  B.  made  a  sub-contract  with  C.  to  do  the 
plaster  work.     A  portion  of  the  street  was  fenced  off  for 
the  use  of  the  workmen,  and  the  deposit  of  the  materials, 
under  warrant  from  the  proper  authority ;  but  C.  deposited 
a  quantity  of  lime  at  the  end  of  the  erection,  without  taking 
any  of  the  precautions  against  accidents  provided  by  the 
Police  Act.    A  cabman  who  drove  against  the  heap  of 
lime  was  overturned,  and  killed  on  the  spot.     His  widow 
concluded  against  all  three.  A.,  B.,  and  C,  jointly  and 
severally,  for  L.600  of  damages.     The  proprietor  of  the 
house  pleaded  that  the  operations  were  of  an  innocent  and 
ordinary  character,  and  had  been  entrusted  to  competent 
and  skilful  contractors,  for  whom  he  could  not  be  respon- 
sible ;  and  it  was  urged,  that  an  employer  has  no  control 
over  a  contractor,  still  less  when  the  damage  is  done  by  a 
sub-contractor.     The  contractor  B.  pleaded  that  the  fatdt 
was  not  his;   that  in  his  part  of  the  operations  he  had 
taken  all  proper  precautions,  and  that  he  could  not  be  held 
answerable  for  the  acts  of  his  sub-contractor,  who  was  in 
no  sense  a  servant  of  his.     The  Court  gave  effect  to  this 
contention,  holding  that  the  proprietor  of  a  house,  bona  fide 
employing  tradesmen  to  execute  repairs  on   it,   was  not 
accountable  for  everything  done  by  the  contractors,  and 
was  not  bound  to  watch  over  everything  they  do.    The 
party  held  liable  in  damages  was  therefore  C,  the  wrong- 
doer, and  the  two  others  were  assoilzied  (a). 

(a)  M'Lean  y.  Rmsel,  12  D.  887,  3  Roes,  L.  C.  C.  281. 
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The  English  law  affords  many  examples  of  the  same 
doctrine.     A  builder  contracted  with  a  club  to  make  cer- 
tain alterations  on  the  gaslights  therein,  and  made  a  sub- 
contract with  a  gasfitter,  who  negligently  permitted  the  gas 
to  escape,  which  exploded,  and  seriously  injured  plaintiff 
and  his  wife.     The  action  having  been  brought  against  the 
builder,  it  was  held  that,  as  a  person  acting  under  a  sub- 
contract does  not  hold  the  relation  of  servant  to  the  chief 
contractor,  the  latter  was  not  liable  for  the  negligence  of 
the  gasfitter,  to  whom  it  was  said  the  plaintiff  must  look 
for  redress  (a).    Again,  where  a  butcher  had  employed  a 
licensed  drover  to  drive  home  a  bullock,  which  he  had 
bought  at  Smithfield  market,  and  the  drover^s  boy  by  his 
negligent  driving  had  allowed  the  bullock  to  run  into  the 
plaintiff's  show-room,  where  it  did  considerable  damage,  it 
was  held  that  the  owner  of  the  bullock  was  not  answerable 
for  its  being  negligently  driven,  because  that  duty  had  not* 
been  entrusted  to  his  own  servant,  but  to  another  occupying 
an  independent  relation.     *  The  true  test,'  said  the  Court,  ' 
'  is  to  ascertain  the  relation  between  the  party  charged  and 
the  party  actually  doing  the  injury.     Unless  the  relation  of 
master  and  servant  exist  between  them,  the  act  of  the  one 
creates  no  liability  to  the  other.    Apply  that  here.     I  make 
no  distinction  between  the  licensed  drover  and  the  boy. 
Suppose  the  drover  to  have  committed  the  injury  himself. 
The  owner  makes  his  contract  with  the  drover  that  he  shall 
drive  the  beast,  and  leaves  it  under  his  charge ;  and  then 
the  drover  does  the  act.    The  relation  of  master  and  ser- 
vant does  not  exist  between  them '  (b). 

It  has  been  truly  said  that  the  difficulty  of  this  branch 
of  the  law  consists  not  in  the  doctrine  itself,  but  in  its 

(a)  Jlapson  v.  CuUtt^  9  M.  and  {b)  Milligan  v.  Wedge ^  12  Ad. 

W.  710.  and  E.  737. 
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application.  Much  must  depend  on  the  circumstances  as 
they  come  out  in  the  individual  case.  Suppose,  for  example, 
a  public  company  contracts  for  the  execution  of  the  works 
forming  their  undertaking,  to  the  satisfaction,  and  possibly 
subject  to  the  directions,  of  an  inspector  or  engineer  ap- 
pointed by  themselves :  is  the  company  liable  for  the  fault 
of  the  contractor  or  his  workmen?  We  have  here  the 
second  of  the  two  elements  above  mentioned  as  conclusive 
for  the  existence  of  the  relation ;  but  not  the  first.  The 
company  do  not  appoint  the  men,  but  have  the  sort  of  nega- 
tive control  involved  in  the  right  to  prevent  them  from 
Theques-    working  Otherwise  than  they  shall  determine.    In  a  case 

Hqh  is  wfts 

the  work  of  this  description  the  question  to  be  looked  to  is,  whether 
by  defende^r  in  Bubstance  the  work  is  being  done  by  the  party  himself 
Banger?  or  by  a  stranger  (a).  For  example,  the  owners  of  a  bonded 
warehouse  employed  a  master  porter  for  the  purpose  of 
lowering  some  barrels  of  flour  from  their  warehouse  to  a 
cart.  He  brought  men  and  tackle  of  his  own ;  and  one  of 
the  barrels  having  slipped  and  fallen  upon  a  person  below, 
it  was  held  that  the  owners  were  responsible  for  the  injury. 
In  this  case  it  will  be  seen  that  the  men,  though  brought 
by  the  master  porter,  were  in  effect  in  the  service  of  the 
owners  of  the  warehouse,  being  both  working  in  their  pre- 
mises and  subject  to  their  orders.  It  was  not  the  case  of  a 
tradesman,  such  as  a  mason,  carpenter,  or  slater,  exercising 
an  independent  calling,  and  called  in  to  do  a  thing  which 
nobody  is  expected  to  do  for  himself, — ^because  properly 
falling  within  a  trade  different  from  his  own,  and  of  which 
possibly  he  knows  nothing.  It  was  the  case  of  a  workman 
called  in  to  perform  a  subordinate  part  of  the  employer's 
own  business,  on  his  own  premises,  and  subject  to  his  own 
immediate  superintendence ;  and  therefore  the  employer  was 
(a)  Reedie  v.  L,  and  N.-W.  Ry,,  4  Exch.  244. 
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properly  held  to  be  directly  liable  for  the  injury  (a).  So  if 
the  first  of  two  companies  occupying  the  same  station  em- 
ploy the  servants  of  the  second  company  in  the  discharge  of 
duties  which  properly  belong  to  the  first  company,  they 
make  these  people  their  servants,  for  whom  they,  and  not 
the  second  company,  are  properly  answerable  (b). 

But  the  rule  that  no  one  is  answerable  for  any  acts  Negligent 

use  of  an 

Other  than  those  of  himself  and  his  servant,  is  subject  to  heritable 

subject. 

certain  modifications  when  the  injury  results  from  the  con- 
dition of  fixed  property,  such  as  land  or  houses,  or  opera- 
tions upon  them  negligently  conducted.  Every  proprietor 
is  bound  to  see  that  his  property  is  so  kept  as  not  to  be 
productive  of  damage  to  his  neighbour  (<;), — an  obligation 
not  resting  on  the  principle  of  respondeat  superior^  but 
arising  simply  from  the  fact  that  the  property  is  his, — that 
the  use  of  it  is  confined  solely  to  himself,  and  that  as  every 
one  is  bound  «tc  utere  suo  ut  alienum  non  Icedaty  it  may  be 
naturally  and  reasonably  expected  of  him  to  take  care  that 
no  one,  be  they  servants,  contractors,  or  strangers,  should  be 
permitted  to  come  on  his  premises,  and  do  anything  there- 
with likely  to  cause  damage  to  another. 

Thus,  in  the  case  of  Nisbet  v.  Diaon  (d),  it  appeared  that 
the  pursuer  was  proprietor  of  certain  lands  containing  coal 
and  ironstone  ;  and  the  coal  was  let  to  one  tenant,  and  the 
ironstone  to  the  defenders.  The  defenders  had  an  agree- 
ment with  two  persons,  named  Nimmo  and  Watson,  who 
became  bound,  in  consideration  of  being  paid  so  much  a 
ton,  to  provide  men  for  putting  out  the  ironstone,  and  cal- 
cining it  on  the  surface,  agreeably  to  the  instructions  of 

(a)  RandlesouY.  Murray^SAd.  (c)  Ckghom  v.  Taylor,  18  D. 

and  E.  109.  664. 

(6)  HiU  ▼.  CaUdonian  Railway  ((0  14  D.  978,  9  D.  1048. 
Co.,  17  D.  669. 
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the  defenders'  overseer ;  to  pay  the  men's  wages ;  and  to 
furnish  various  implements  for  the  workings.  The  con- 
tractors negligently  set  fire  to  a  quantity  of  ironstone  for 
the  purpose  of  calcining  it,  and  the  fire  was  communicated 
to  the  coal-mine.  The  proprietor  brought  an  action  against 
the  defenders,  as  tenants  of  the  ironstone,  to  recover  the 
cost  of  extinguishing  the  fire  in  the  colliery.  The  jury 
found  that  the  fire  was  communicated  to  the  coal  through 
the  fault  of  the  contractor  Watson ;  and,  on  the  question 
whether  the  tenants  were  liable  for  the  latter^s  negligence, 
it  was  held  that  they  were.  Some  of  the  judges  thought 
that  the  relation  between  the  defenders  and  the  contractors 
was  substantially  that  of  master  and  servant.  The  con- 
tract, it  was  said,  was  not  like  a  contract  in  which  there 
is  one  price  to  be  paid  and  one  thing  to  be  completed ; 
but  in  substance  it  was  a  contract  of  service  for  the  work 
to  be  performed,  and  could  not  be  brought  under  any 
distinct  trade  or  calling  apart  from  the  labour  bestowed  on 
it ;  and  the  defenders  could  not,  by  merely  paying  their 
men  by  the  piece,  get  rid  of  their  responsibilities  to  the 
landlord.  It  might  even  have  been  said  that,  as  the  sub- 
ject let  was  heritable,  the  defenders  were  in  the  first  in- 
stance liable  to  the  landlord  whether  the  work  was  done 
by  contract  or  not.  But  this  was  a  point  not  needing 
to  be  raised,  because  in  the  agreement  there  was  a  specific 
right  given  to  the  defenders'  overseer  to  superintend  the 
contractor ;  and  if,  as  was  said  by  Lord  Cuninghame,  he 
failed  in  his  duty,  or  was  too  ignorant  to  control  what  was 
necessary,  the  defenders  were  liable  for  his  gross  mistake. 
The  case  is  thus  distinguishable  from  the  case  of  McLean 
v.  Russell;  for  there  the  sub-contractor  was  following  out 
a  well-known  and  recognised  occupation,  and  the  fault  for 
which  he  was  to  blame  was  distinct  altogether  from  any  use 
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to  which  tlie  property  might  have  been  put.     The  damage 
was  not  done  to  a  neighbour's  house,  but  to  a  passer-by. 

But  the  liability  arisinsr  in  virtue  of  the  relation  of  LUbUity 

.         •       ti»   ceases 

master  and  servant  must  cease  where  the  relation  itself  when  the 

.  relation  of 

ceases  to  exist;  consequently,  where  the  services  of  a  ser-  master  and 
vant  are  obtained  by  a  third  person,  in  virtue  of  a  contract  does  not 
with  his  master,  recourse  must  be  had  against  the  latter, 
and  not  against  the  stranger.  To  hold  the  third  party 
liable,  would,  as  Lord  Tenterden  observed  in  one  case  (a), 
^  shock  the  common  sense  of  all  men.'  Not  merely  would 
the  hirer  of  a  post-chaise,  hackney-coach,  or  wherry  on  the 
Thames,  be  liable  for  the  acts  of  the  owners  of  the  vehicles 
if  they  had  the  management  of  them,  or  their  servants  if 
their  servants  managed  them ;  but  the  purchaser  of  an 
article  in  a  shop,  which  he  had  ordered  the  shopman  to 
bring  home  for  him,  might  be  responsible  for  an  injury 
committed  by  the  shopman's  carelessness  in  passing  along 
the  street  (&).  Suppose,  for  instance,  a  gentleman,  possess-  Liability  in 
ing  a  carriage  of  his  own,  is  supplied  by  a  jobmaster  with  hiring. 
horses,  and  a  person  to  drive  them,  the  negligence  of  the 
driver  is  chargeable  against  the  jobmaster,  and  not  against 
the  gentleman  having  the  carriage.  The  driver  is,  no 
doubt,  employed  for  behoof  of  the  latter.  He  must  go 
wherever  he  is  ordered,  stop  wherever  he  is  required,  and 
obey  all  reasonable  commands;  but  he  has  not  been  en- 
gaged by  the  gentleman,  who,  in  fact,  may  have  had  no 
previous  knowledge  of  him,  and,  at  all  events,  has  exercised 
no  choice  in  his  appointment.  The  owner  of  the  carriage, 
therefore,  is,  in  such  circumstances,  no  more  answerable  for 
the  acts  of  the  driver  than  he  is  for  the  damage  done  by  a 
tradesman  to  whom  he  may  have  sent  his  carriage  for  re- 

(a)  Langher  ▼.  Ptnnter,  5  B.  (h)  QMarman    v.   Bamett,    12 

and  C.  658.  Jur.  243,  Hay  74. 
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pair.  In  short,  the  hiring  of  horses  by  the  day  is  the  same 
as  if  they  were  hired  to  go  to  a  particular  place.  In  either 
case  the  driver  is  the  servant,  not  of  the  hirer,  but  of  the 
master,  who  engages  him,  and  with  whom  the  contract  is 
made  (a).  Nay,  it  has  been  said  that  the  question  would 
not  be  affected  by  the  fact  that  the  owner  of  the  carriage 
asked  a  particular  driver  from  the  stable-keeper,  and  refused 
to  be  driven  by  any  other.  Thus,  two  elderly  ladies,  who 
kept  a  carriage  of  their  own,  were  in  the  practice  of  ob- 
taining  from  a  jobmaster  generally  the  same  pair  of  horses, 
and  always  the  same  coachman,  to  whom  they  paid  two 
shillings  for  each  drive,  but  who  received  regular  wages 
from  the  jobmaster ;  and  who,  when  he  was  out  with  them, 
put  on  a  livery,  for  which  the  old  ladies  had  had  him 
measured.  It  was  his  practice,  on  returning  to  their 
house,  to  change  his  coat  and  hat,  which  he  hung  up  in  the 
passage.  One  day  when  he  was  in  the  act  of  doing  so, 
there  being  nobody  at  the  horses'  heads,  they  started  off 
and  ran  against  plaintiffs  chaise,  which  was  damaged  in 
consequence.  It  was  held  that  the  action  should  have 
been  brought,  not  against  the  ladies,  but  against  the  job- 
master. The  Court  said  it  was  undoubtedly  true  that  there 
might  be  special  circumstances  which  would  render  the 
hirer  of  job  horses  and  servant,  responsible  for  the  neglect 
of  the  servant,  though  not  by  virtue  of  the  general  relation 
of  master  and  servant.  ^  He  might  become  so  by  his  own 
conduct,  as  by  taking  the  actual  management  of  the  horses, 
or  ordering  the  servant  to  drive  in  a  particular  manner, 
which  occasions  the  damage  complained  of,  or  to  absent 
himself  at  one  particular  moment,  and  so  forth.  But  in 
this  case  the  defendants  were  not  responsible  for  the  coach- 
man's acts.  If,  indeed,  they  had  insisted  upon  the  horses 
(a)  Langher  ▼.  Pointer^  6  B.  and  C.  547,  Hay  31. 
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being  driven,  not  by  one  of  the  regular  servants,  but  by  a 
stranger  to  the  jobmaster,  appomted  by  themselves,  it  would 
have  made  all  the  difference.  Nor  do  we  think  that  there 
is  any  distinction  in  the  case  occasioned  by  the  fact  that  the 
coachman  went  into  the  house  to  leave  his  hat,  and  might 
therefore  be  considered  as  acting  by  their  direction  and  in 
their  service.  There  is  no  evidence  of  any  special  order  in 
this  case,  or  of  any  general  order  to  do  so  at  all  times,  with- 
out leaving  any  one  at  the  horses'  heads'  (a).  So  also  in  an 
action  against  a  railway  company,  under  an  issue  as  to 
whether  the  pursuer  was  knocked  down  and  injured  by  a 
horse  and  van  belonging  to  the  defenders,  and  through  the 
fault  of  the  defenders,  it  appeared  that  the  van  belonged  to 
the  company,  but  was  given  to  Mather,  Peace,  and  Co.,  with 
whom  they  had  a  contract  for  the  delivery  of  parcels  coming 
by  their  railway,  and  who  supplied  the  horse  and  driver ;  and 
it  was  held  that  that  circumstance  negatived  the  issue  (b), 

2.  The  relation  of  master  and  servant  being  established,  Wrong 

must  have 

the  next  condition  on  which  the  master's  responsibility  de-  been  done 
pends,  consists  in  the  act  complained  of  being  done  in  the  in  line  of 
exercise  of  the  servant's  proper  functions,  or  within  the    " 
terms  of  his  mandate,  express  or  presumed.     A  person 
hiring  himself  to  another,  of  full  age  and  capable  of  direct- 
ing his  own  conduct,  is  only  subject  to  such  orders  of  his 
employer  as  are  not  inconsistent  with  the  contract  which 
either  of  them  has  freely  and  voluntarily  formed.     Except 
in  the  particidar  line  of  business  for  which  he  has  been 
engaged,  the  master  can  exercise  over  his  servant  no  legal 
control.     Beyond  these  limits  the  one  may  be  charged  as 
aider  and  abettor  of  the  other,  on  evidence  sufficient  to  show 
that  the  two  were  art  and  part  in  the  wrong  complained  of. 

(a)  Quarmann  y.  Bamett.  (b)  Shiells  v.  E,  and  G.  Ry, 

Co.,  18  D.  1199. 
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But  this  kind  of  responsibility  is  in  no  way  connected  with 
the  species  under  consideration.  We  are  speaking  of  the 
case  in  which  the  master  is  held  accountable  for  the  negli- 
gence of  his  servant  on  the  ground  that  the  latter  was  the 
mere  hand  of  the  master  in  the  doing  of  it.  Plainly,  he 
cannot  be  responsible  for  the  acts  of  his  servant  outwith  the 
particular  duty  confided  to  him  expressly  or  by  the  terms  of 
his  general  employment. 

When  we  engage  a  person  as  groom,  coachman,  steward, 
or  gardener,  we  tacitly  give  him'  all  the  directions  requisite 
and  necessary  for  the  proper  discharge  of  his  duty.  By 
implication  we  say  to  him,  You  must  always  keep  perfectly 
sober,  and  carefully  and  cautiously  conduct  yourself  so  as  to 
do  no  harm  to  any  one  else.  If,  however,  in  a  forgetful 
moment,  the  coachman  gets  drunk  (a),  and  manages  his 
horses  in  such  a  way  as  to  run  down  some  one  on  the  street, 
it  is  obviously  not  for  us  to  say  that  we  were  not  in  the 
carriage  at  the  time,  or  that  we  had  given  express  orders  to 
the  man  to  drive  with  great  caution  ;  or  that,  supposing  we 
had  been  willing,  we  could  have  done  nothing  to  prevent 
the  catastrophe  that  actually  happened.  The  law  holds  that 
we  had  no  right  to  have  in  our  service  a  person  who  was 
unfit  to  discharge  the  duties  in  which  he  was  employed ;  and 
a  wrong  done  by  him  is  exactly  the  same  as  if  it  had  been 
done  by  ourselves.  The  only  answer  which  we  can  compe- 
tently make  is  to  show  that  the  wrong  was  done  outwith  his 
proper  functions. 

(a)  In  Miller  y.  Haine^  4  Mur.  plainly  it  is  the  master's  duty  to 

885,  the  L.  G.  G.  said  to  the  jury :  have  only  sober  persons  in  bis 

*  Had  the  servant  been  a  habitual  employment.    The  learned  judge 

drunkard,  the  master  was  clearly  must  have  been  misapprehended 

liable ;  but  if  there  was  accidental  by    the    reporter.      Accidental 

drunkenness,  the  master  was  not  drunkenness  is  the  same  thing  as 

on  that  ground  responsible.'    But  accidental  negligence. 
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As  to  how  the  limits  of  the  servant's  employment  are  to  Meaning  of 

*  servant  8 

be  ascertained,  it  has  been  said  that  ^  the  words,  ^^  servant's  duty.' 
duty,"  may  mean  several  things.  They  may  mean  cases 
where  the  duty  is  defined  by  precise  orders,  or  where  some- 
thing is  directed  to  be  done,  and  the  manner  of  doing  it  is 
left  wholly  to  the  discretion  of  the  servant,  or  where  the 
manner  of  doing  it  is  only  left  partly  to  his  discretion.  In 
the  first  case,  the  act  of  the  servant  is  the  act  of  the  master. 
In  the  second,  the  judgment  exercised  may  be  considered 
the  judgment  of  the  master,  and  he  must  be  responsible. 
But  where  he  has  neither  ordered  the  thing  to  be  done,  nor 
allowed  the  servant  any  discretion  as  to  the  mode  of  doing 
it,  neither  in  justice  nor  common  sense  can  the  master  be 
held  responsible'  (a).  In  this  way  the  question  in  every 
case  comes  to  be,  w^hether  the  servant  had  authority  to  do 
the  act  in  the  name  and  for  behoof  of  his  employer,  in 
virtue  of  his  express  order ;  or  was  sufficiently  justified  in 
doing  it  by  the  general  scope  of  his  employment. 

If,  for  example,  a  servant  who  has  been  sent  a  message  Master 

.  responsible 

on  horseback  were  to  commit  a  highway  robbery,  or  if  a  if  servant 

A  V  C  A  AnA 

coachman  were  to  come  down  from  his  box  and  horsewhip  orders 
a  person  on  the  street,  or  if  he  were  to  be  guilty  of  some  masters 
criminal  act,  altogether  foreign  to  the  purposes  of  his  em- 
ployment, the  absent  and  innocent  master  would  not  be 
affected.  But  he  is  responsible  for  all  the  consequences  of 
the  servant's  negligence  and  imprudence  in  carrying  out 
his  orders,  however  greatly  he  may  have  exceeded,  or  even 
though  he  should  have  acted  contrary  to,  his  instructions, 
in  the  method  which  was  followed,  provided  the  damage 
sustained  was  the  direct  result  of  the  mode  adopted,  and 
can  fairly  be  considered  to  be  a  natural  incident  of  the  par- 
ticular duty  to  be  performed.    While,  for  example,  a  servant 

(a)  Per  AldersoD,  B.,  in  Mackenzie  v.  M^Leod^  10  Bing.  385,  Hay  46. 

K 
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directed  to  take  a  horse  to  a  purchaser,  will  not  bind  his  em- 
ployer if  he  gives  a  warranty  at  the  time  of  delivery,  if  he  is 
directed  to  take  the  horse  to  market,  with  instractions  to  sell 
him,  any  warranty  he  may  give  will  bind  his  employer,  even 
though  he  should  have  been  expressly  forbidden  to  warrant, 
for  it  was  his  own  fault  to  repose  a  trust  in  such  unworthy 
hands  (a).  So  also,  if  a  servant  is  sent  to  a  fair  with  a  horse, 
known  to  him  to  be  glandered,  but  believed  by  the  master  to 
be  sound,  and  the  fair  is  at  such  a  distance  that  the  horse 
must  necessarily  be  put  up  somewhere  fpr  the  night,  the 
master  is  liable  in  damages  if  he  is  put  into  a  stable  beside 
some  others  to  whom  the  disease  is  communicated.  In  such 
a  case  the  master  cannot  urge  his  innocence  in  defence,  be- 
cause the  servant  was  in  the  direct  route  to  the  market  with 
his  horse ;  the  proper  performance  of  his  duty  necessarily 
required  that  he  should  stay  over-night  somewhere  during 
the  journey ;  and  though  it  was  a  great  fault  on  his  part 
not  to  have  informed  his  master  that  the  horse  was  labour- 
ing under  a  contagious  disease,  the  latter,  and  not  the  public, 
must  suffer  for  the  neglect  (b).  On  the  same  principle,  a 
passenger  on  a  stage-coach  having  been  killed  by  its  over- 
turn, caused  by  the  driver  racing  with  a  post-chaise,  the 
proprietors  were  held  liable,  although  they  strongly  insisted 
that  they  reprobated  their  servant's  conduct  as  much  as  the 
public;  and  he  had  acted  contrary  to  his  orders,  under 
which  he  w«  e^ressly  forbiddn»  drive  furionlljr  (c). 
The  coachman's  fault  is  the  same,  although  he  was  urged 
and  excited  to  push  his  horses  by  a  passenger  on  the  out- 
side, because  the  owners  are  bound  to  find  persons  not  only 
capable  of  conducting  the  coach  properly,  but  who  will  not 

(a)  Add.  Cent.  633.  (c)  Brown  v.  M'Grigar,  17  F. 

(b)  Baird  y.  Grahamey  14  D.      0.  232. 
615. 
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yield  to  improper  influences  (a).  Nor,  if  the  coachman 
was  drunk^  is  it  any  answer  to  say  that  the  overturn  was 
caused  by  an  obstruction  improperly  left  on  the  road ;  be- 
cause, if  he  had  been  sober,  the  obstruction  might  have 
been  avoided  (&).  A  master  has  even  been  held  responsible 
for  his  overseer,  whom  he  had  employed  to  cut  trees  on  his 
own  property,  passing  over  the  known  fence  of  an  adjoin- 
ing proprietor,  and  there  cutting  trees,  although  it  was 
alleged  that  he  did  so  without  authority  (c).  A  proprietor 
of  an  estate,  whose  servants  were  employed  in  grubbing  a 
quantity  of  brushwood  and  heath  distant  from  a  forest 
about  400  feet,  and  separated  by  a  stone  wall  4^  feet  high, 
was  held  answerable  for  the  servants  having  fired  the  brush- 
wood, which  communicated  to  the  forest  (d). 

But,  on  the  other  hand,  where  the  wrong  committed  Not  liable 

•  •11  9      1  t       when  ser- 

has  no  necessary  connection  with  the  servants  duty,  the  vantacts 
master  is  not  responsible.  Thus,  an  employer  was  not  duty. 
answerable  for  his  servant's  fault  in  abusing  a  neighbour's 
stray  horse  {e)  ;  nor  the  captain  of  a  King^s  ship  for  a  de- 
forcement committed  by  the  crew  (/) ;  nor  a  proprietor 
for  a  violation  of  an  interdict  against  deepening  a  river, 
conimitted  by  his  servants  without  his  knowledge,  and  in 
disobedience  to  positive   and  repeated  orders   (g) ;  nor  a 


(a)  Allan  v.  M^Leish^  2  Mur. 
158,  Hay  20. 

(6)  Mackay  v.  Waddel,  2  Mur. 

201. 

(c)  Haiy,  Merricks,  Hume 397. 

(rf)  Keith  v  Keir,  16  F.  C.  679. 
The  report  states  that  they  had 
been  specially  prohibited  from 
using  fire,  but  this  is  not  correct ; 
and  the  inaccuracy  ia  pointed  out 
by  L.  J.-C.  Boyle,  in  Baird  v. 
HamUton^  4  S.  797;    Fraser  v. 


Dunlop,  I  S.  258  (243)  ;  Ander- 
son v.  BrownUe^  1  S.  474  (N.  E. 
442) ;  M'Laren  v.  Roe,  4  Mur. 
381 ;  Miller  v.  HarviCy  4  Mur. 
385;  Hunter  v.  Union  Canal  Co,^ 
14  S,  717. 

(e)  Dalrymple  v.  APGUl,  Hume 
387. 

(/)  Thorhum  v.  Ellis,  16  F. 
C.  246. 

(g)  Waldie  v.  Roxburgh^  1  W. 
S.  1,  1  S.  344. 
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public  carrier  who  did  not  undertake  to  carry  between  inter- 
mediate places,  for  the  loss  of  a  trank  which  a  waggoner  had 
improperly  allowed  to  be  put  on  the  waggon  on  the  road  (a). 
The  case  of  Linwood  v.  Hawthorn  (6)  was  an  action  of 
damages  by  the  widow  of  a  person  killed  by  the  fall  of  a 
tree,  against  A.,  the  proprietor  of  the  estate ;  B.,  who  had  a 
general  superintendence  over  it,  and  who  sent  a  message  to 

C.  to  cut  down  trees  (though  not  the  particular  tree) ;  and 

D.  and  E.,  the  two  work-people  who  had  cut  down  the 
trees  marked  by  C.  The  Court  assoilzied  all  the  defenders, 
chiefly  on  the  ground  that  the  event  was  to  be  treated  as 
an  accident  for  which  no  one  was  responsible  (c).  The 
report  of  the  case  contains  much  learned  discussion  on  this 
branch  of  the  law ;  but  some  of  the  propositions  put  for- 
ward, both  in  argument  and  in  certain  of  their  Lordships' 
opinions,  cannot  now  be  supported.  If  there  had  been 
proof  of  negligence  in  D.  and  E.,  the  two  men  actually 
engaged  in  felling  the  tree,  there  could  have  been  no  doubt 
as  to  their  liability.  If  also  it  had  been  established,  that 
either  A.,  the  proprietor,  actually  gave  authority  for  the 
thing  being  done,  or  that  B.  was  acting  within  his  general 
powers  in  giving  the  orders  which  he  did,  it  is  equally  dear 
that  the  action  was  competently  brought  against  the  pro- 
prietor.    But  for  the  liability  of  the  two  intermediaries, 

Foreman      B.  and  C,  there  was  no  ground  whatever.     A  person  who 

not  liable  t  .        i  •         i^   i>  . 

lor  ser-        merely  acts  m  the  capacity  of  foreman  or  managrer  is  not 

vant*8  act  s.         ^  ^o 

answerable  for  those  whom  he  engages  in  his  employer's 

(a)  Honey  y.  Lovell^  4  S.  759.  on  his  servaiit  as  to  the  taking  of 

This  decision,  which  was  carried  goods  in  transitu, 
by  a  bare  majority,  may  be  seri-  (h)  19  F.  C.  327. 

ously  qnestioned ;  for  a  stranger         (c)  See  the  Lord  Justice-Clerk's 

had  no  reason  to  suppoae,  but  obeenrations  on  thk  case  in  Baird 

quite  the  contrary,  that  the  em-  v.  Hamilton^  4  S.  797. 
ployer  had  placed  any  restriction 


RESPONSIBILITY  TO  THE  PUBLIC.  149 

business.  He  is  an  agent  simply,  and  is  not  to  blame  if  the 
workmen  under  him  do  not  turn  out  to  be  as  skilful  and 
careful  as  he  had  reason  to  suppose.  In  the  event  of  any 
damage  being  done  through  their  negligence,  the  claim  for 
compensation  must  either  be  preferred  against  the  party 
who  did  it,  solely,  or  against  the  owner  for  whom  the  work 
was  done,  or  against  both  the  one  and  the  other  jointly  (a). 

There  are  frequently  cases  in  this  branch  of  the  law 
which  are  attended  with  difficulty.     Lord  Ivory  mentions  a 
case  which  was  laid  before  the  late  Mr  Jameson  as  arbiter. 
The  servant  of  a  lady  residing  in  a  cottage  in  the  country 
thought  proper  to  clean  the  kitchen  chimney  by  sending  up 
lighted  straw.    The  cottage  was  burnt  to  the  ground,  and  the 
question  was,  whether  the  mistress  of  the  servant  was  liable 
to  the  landlord  for  the  destruction  of  his  property.    The  dis- 
tinction taken  by  Mr  Jameson,  was  this:  If  the  servant  had 
accidentally  set  the  chimney  on  fire  by  letting  some  of  the 
dripping  fall  on  the  lighted  coals,  she  would  have  been  within 
her  own  proper  emplojrment  as  cook,  and  so  her  mistress 
would  have  been  held  liable.   But  as  she  could  not  be  held  to 
have  been  hired  for  sweeping  her  mistress's  chimney,  she  was 
beyond  the  limits  of  her  functions,  and  therefore  the  mistress 
was  held  not  liable  (6).    A  decision  to  the  same  effect  was 
given  in  the  English  case  of  Mackenzie  v.  WLeodj  10  Bing. 
285,  where  a  cook  set  fire  to  the  house  in  a  similar  way. 

As  a  general  rule,  great  latitude  is  taken  by  the  Court 
in  construing  what  is  being  engaged  in  another's  employ. 
It  comprehends  whatever  is  done  in  the  course  of  his  em- 
ployment, eundo,  morando  et  redeundo  (c),  and  may  even 

(o)  Wilson  V.  Peto,  6  Moo.  49  ;  (6)  Baird  v.  Graham,   14   D. 

Stmie  V.  Cartwrvjht,  6  T.  R.  411 ;  616. 

IjOTd  Cringletie  in   Anderson  v.  (c)  Marshall  v.  Omoa  and  Cle- 

Brownlie,  1  S.  442,  474.  land  Iron  Coal  Co.,  Hay  187. 


150  MASTER  AND  SERVANT. 

be  held  to  embrace  a  deviation  or  excess  of  duty  to  a  certain 
limited  extent,  provided  the  deviation  occurs  on  a  journey 
on  which  the  servant  has  started  in  his  master's  business ; 
in  other  words,  if  he  is  really  in  the  employ  of  his  master 
at  the  time  of  committing  the  grievance.    This,  however, 
cannot  be  said  of  one  who  goes  out  of  the  way  of  his 
duty,  not  altogether  for  the  promotion  of  his  master^s 
interest,  but  for  some  purpose  of  his  own.    In  a  case  of 
this  kind  it  appeared  that  defendant's  servant  had  been 
sent  with  goods  in  a  cart  to  the  city ;  and  in  returning,  to 
oblige  a   friend,  agreed  to  give  him  a  drive  home.    He 
went  out  of  his  way  to  do  so,  and  ran  down  plaintiffs 
wife,  for  which  action  was  raised  against  his  employer. 
But  the  Coart  held  that  a  master  was  not  liable  for  a  ne- 
gligent servant  when  not  engaged  in  his  master's  business; 
that  it  was  his  duty,  in  returning  from  the  city,  to  take  the 
horses  direct  to  the  stable ;  and  the  defendant  not  having 
given  him  permission  to  go  where  he  did,  was  not  liable  (a). 

Section  II. 

MASTER'S  RESPONSIBITITY  TO  THE  WORKMAN. 

ifabie'for'*  But  while  such  is  the  nature  of  the  responsibility  im- 

i'^i**^  *^*    posed  on  principals  and  employers  towards  third  parties,  in 

a  feUow-      respect  of  the  acts  of  their  agents  and  servants,  it  by  no 

means  follows  that  they  should  be  bound  to  indenmify  the 

agents  themselves  against  all  the  perils  with  which  the 

service  on  which  they  are  engaged  may  be  attended.    It 

is  the  duty  of  the  master  to  supply  his  workmen  with  good 

and  safe  tools  and  materials,  and  to  see  that  none  but 

skilled  workmen    are  taken   into   his   employment.     But 

(a)  Mitchell  v.  Crasueller,  20  L.  J.  237,  Hay  166, 13  C.  B.  237. 
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beyond  this,  his  obligation,  it  has  been  decided,  cannot 
reasonably  be  expected  to  extend.  He  cannot  be  held 
accountable  for  every  hurt  which  may  be  occasioned  to  a 
workman  by  the  necessary  use  of  the  instruments  peculiar 
to  his  craft.  Liability  to  such  accidents  is  a  necessary 
accompaniment  of  the  particular  business  for  which  the 
workman  professes  himself  to  be  qualified;  and  it  may 
reasonably  be  supposed  that  such  liability,  to  an  extent 
proportioned  to  the  perilous  nature  of  the  occupation,  was 
one  of  the  elements  taken  by  both  parties  into  account  in 
fixing  the  wages  to  be  paid.  For  accidents,  therefore,  sus- 
tained by  the  workman  in  pursuance  of  an  employment 
conducted  with  all  proper  precautions  for  the  men's  safety, 
he  has  no  recourse  against  his  employer.  If,  of  his  own 
accord,  he  engages  in  a  dangerous  occupation,  he  must  be 
held  to  undertake,  at  the  same  time,  that  he  will  trust  for 
protection  to  his  own  skill,  courage,  and  intelligence.  The 
same  consideration  exempts  the  master  from  all  liability 
for  the  damage  suffered  by  one  of  his  workmen  through 
the  fault  of  a  fellow-workman,  because  that  is  one  of  the 
risks  to  which,  when  he  enters  on  his  employment,  he  knows 
he  must  necessarily  be  exposed.  The  reason  on  which  a 
master  is  liable  to  one  of  the  public  for  an  injuiy  caused 
by  one  of  his  workmen,  does  not  apply  to  such  a  case.  For 
when  the  party  injured  is  a  stranger,  he  is  entitled  to  say, 
*I  do  not  know  whether  you  or  your  servant  is  to  blame ; 
I  have  nothing  to  do  with  the  operations  which  you  are 
now  carrying  on ;  and  if,  by  the  employment  of  negligent 
persons  or  otherwise,  you  choose  to  conduct  them  in  such  a 
way  as  to  cause  damage  to  others,  you  do  so  at  your  own  peril.' 
A  workman  engaged  in  the  operations  doing  the  damage, 
is,  however,  not  in  a  position  to  take  up  this  ground.  His 
hiring  himself  is  his  own  voluntary  act.     He  knows  that 
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all  in  his  master^s  employ  depend  for  each  other's  safety 
on  mutual  care^  and  attention  to  their  several  duties.  He 
cannot  say  that  the  master  had  no  right  to  involve  others 
in  any  risk  hy  beginning  the  work  at  all  (as  a  stranger  might 
do),  for  he  was  himself  a  party  to  its  being  undertaken ; 
and  it  would  be  absurd  for  him  to  maintain,  that  when  an 
accident  did  occur,  he  could  not  tell  whether  it  was  his  em- 
ployer's or  fellow-labourer's  fault.  In  truth,  one  of  several 
workmen  may  be  considered  in  the  same  light  as  a  piece  of 
machinery.  As  to  machinery,  the  master  is  only  bound  to 
take  all  possible  care  that  in  strength  and  construction  it  is 
such  as  will  not  imperil  the  safety  of  his  men.  Accidents 
may  happen  on  account  of  some  unobserved  defect;  but 
for  latent  flaws  he  is  not  responsible.  And  in  the  same 
way,  if  he  takes  proper  precautions  to  ensure  that  none  but 
careful  and  skilfid  workmen  will  get  into  his  establish- 
ment, he  is  held  not  to  be  answerable  to  the  others  for  a 
sudden  and  accidental  piece  of  negligence  on  the  part  of  one 
of  their  number  (a). 

(a)  This  doctrine  was  first  laid  14  D.  420  ;  but  in  the  same  year 

down  in   1837  by  the  English*  it  was  adopted  by  the  First  Divi- 

Court  of  Exchequer,  in  Priestley  sion,  subject  to  a  qualification  as 

V.  Fowler,  3  M.  and  W.  1 ;  and  it  to  the  meaning  to  be  given  to 

has  been  since  applied  in  a  great  the  expression,  *  common  service.' 

many  cases,  such  as  Wigmore  v.  Gray  v.  Brassey,  1  Dec.  1852,  16 

Jay,   5  Exch.  354 ;    Stretton  v.  D.  135.     Doubts  on  the  subject 

London  and  N,  W.  Ry,,  16  C.  B.  continued  to   prevail  till  1858, 

40;   Hutchinson  y,    York,  New-  when,bya  judgment  of  the  House 

castle,  and  Berwick  Ry.,  5  Exch.  of  Lords,  it  was  determined  that 

349 ;  Skipp  v.  East.  Co.  Ry.,  9  the  rule  as  received  in  England 

Exch.  223  ;  Conch  v.  Steel,  3  El.  should  regulate  the  practice  in 

and  Bl.  402.     The  doctrine  was  both  ends  of  the  island.     Bartons- 

repudiated  by  the  Second  Divi-  hill  Coal  Co.  v.  Reid,  17  June 

sion,   as  contrary  to  the  prin-  1858,  3  M*Q.  Ap.  266 ;  the  same 

ciples  of  the  law  of  Scotland,  in  v.  M'Guire,  eod.  loco. 
Dixon  V.  Ranken,  31  Jan.  1852, 
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Bat  to  bring  the  case  within  the  exemption,  it  is  neces-  Servants 
sary  that  the  two  servants  were  in  the  same  common  employ^  engaged  in 
menty  and  engaged  in  the  same  common  worky  under  that  oomm^ 
common  employment  (a).    If  they  are  not  engaged  in  the  ^Jt  ^* 
same  common  operation ;  if  the  injury  is  done  by  one  who 
is  not  a  fellow-labourer  of  the  person  hurt,  it  cannot  be  said 
that  that  was  one  of  the  perils  incident  to  the  service,  which 
both  parties  had  in  view  when  their  contract  was  concluded. 
If  a  coachman  drives  over  a  gamekeeper,  or  if  the  game- 
keeper should  negligently  shoot  the  coachman,  the  master 
is  just  as  accountable  as  if  the  accident  had  happened  to  a 
stranger.     The  two  are,  indeed,  in  a  certain  sense,  fellow- 
labourers,  inasmuch  as  they  are  imder  the  same  master; 
but  the  duties  of  the  one  do  not  depend  or  in  any  way  affect 
the  right  performance  of  the  duties  of  the  other.    They  are  'CoUabora- 
not  employed  in  different  departments  of  the  same  process.  What? 
tending  all  to  one  general  result,  like  the  driver  and  guard  of 
a  stage-coach ;  the  man  who  draws  the  red-hot  iron  from  the 
forge,  and  those  who  hammer  it  into  shape ;  the  driver  of  a 
locomotive,  and  the  signalman  on  a  railway ;  the  engineman 
at  the  pit-head  and  the  miners  below.   These  are  all  engaged 
in  one  common  work,  and  they  are  not  the  less  so  because 
they  happen  not  to  be  performing  the  same  or  similar  acts. 
Though  engaged  in  different  departments,  they  are  all  con- 
tributing directly  to  the  common  object  for  the  attainment  of 
which  their  services  have  been  engaged, — namely,  in  the  case 
of  a  railway,  the  safe  conveyance  of  goods  and  passengers ; 
in  the  case  of  a  colliery,  the  bringing  of  the  mineral  to  the 
surface.    It  is  accordingly  in  this  sense  only  that  the  expres- 
sion fellow-labourer  or  collaborateur  must  here  be  understood. 

A  more  exact  definition  of  the  term  is  scarcely  possible. 
Every  case  must,   to   a   large  extent,  depend  on  its  own 
(a)  Per  I/ord  Brougham  in  Bartonshill  v.  JPGuire. 
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circumstances.  The  one  distinguishing  feature  in  the  rela- 
tion is^  that  the  party  injured  should  be  actually  engaged  in 
his  employment  at  the  time  of  the  occurrence;  and  that 
the  neglect  should  be  the  neglect  of  one  whom  he  knows  to 
be  necessarily  associated  with  him  in  the  production  of  the 
one  general  result  to  which  they  are  both  labouring.  If, 
for  example,  a  ticket  collector  were  to  be  injured  while  on 
a  pleasure  excursion  on  a  railway,  it  could  hardly  be  said 
that  his  employers  ought  not  to  be  accountable ;  but  if  it 
was  part  of  his  duty  to  travel  with  a  train  which,  through 
the  fault  of  a  pointsman,  ran  off  the  rails,  the  accident  would 
be  one  of  those  things  of  which,  in  a  question  with  his  em- 
ployer, he  was  bound  to  take  his  chance  (a). 

Thus  a  person,  while  employed  as  a  joiner  or  carpenter 
in  repairing  a  railway  carriage  in  a  siding,  was  killed  by  a 
collision  caused  by  the  engine  driving  violently  into  the 
siding,  through  the  negligence  of  the  engine-driver  and  the 
man  in  charge  of  the  switches  (b).  The  workmen  in  l^is 
case  were  said,  in  the  House  of  Lords,  ^  to  be  engaged  in 
totally  different  departments  of  work'  (<?) ;  and  for  an  injury 
to  one  of  them,  caused  by  the  negligence  of  the  other,  the 
master  would  have  to  answer. 

A  foreman  is  his  master's  deputy,  to  whom  he  delegates 
his  authority  to  superintend  the  operations  and  control  his 
workmen.  He  is  not,  therefore,  a  fellow-labourer;  and, 
consequently,  whenever  an  injury  is  traceable  to  the  fault 
of  the  foreman,  the  result  is  the  same  as  if  it  had  been 
attributable  to  the   personal  act  of  the  master  (d).    At 

(a)  Hutchison  v.   York^   New-  (c)  Hay,  237. 

castle^  and  Berwick  Ry.^  19  Law  (d)  Haggart  v.  Duncan^  20  D. 

J.,  Exch.  296.  180 ;    O'Byme  v.   Bum,  16  D. 

(6)  APNaughton  v.  Caledonian  1026. 
Ry.  Co.,  19  D.  271. 


Foreman. 
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all  events,  the  master  can  only  be  relieved  of  liability  by 
showing  that  the  person  placed  in  the  position  of  foreman 
was  a  man  of  known  skill,  character,  and  prudence ;  and 
if  he  was  himself  in  the  habit  of  superintending  the  works 
while  they  were  in  progress,  he  will  not  be  allowed  to 
escape  the  consequences  of  the  works  being  insufficient,  on 
the  ground  that  he  had  a  foreman  on  the  spot  (a).  Thus, 
in  a  case  in  which  the  foreman  superintending  the  erection 
of  a  house  ordered  the  men  carrying  the  lime  to  go  over  a 
certain  scaffold  after  he  had  been  told  it  was  insecure,  and 
the  men  were  precipitated  to  the  ground  from  a  great  height, 
the  facts  were  held  to  indicate  such  gross  negligence  on  the 
part  of  the  foreman  as  to  make  the  master  responsible,  for 
whom  he  was  adjudged  to  be  acting  as  representative  (i).  It  ^^und 
has  also  been  held,  on  a  like  principle,  that  the  underground  "manager. 
manager  of  a  coal-pit  was  not  a  fellow-workman ;  and  that, 
therefore,  the  master  was  responsible  for  his  negligence  in 
not  removing  a  dangerous  stone  in  the  roof  of  the  mine  after 
Ins  attention  had  been  called  to  it,  and  which  ultimately  fell 
and  killed  one  of  the  miners  (c).  On  the  other  hand,  it 
has  been  held  in  England,  that  a  sub-contractor  and  his 
men,  all  engaged  in  one  department  of  the  general  imder- 
taking  of  the  contractor,  though  in  a  different  branch  of  it, 
were  subject,  as  between  themselves  and  the  contractor, 
to  undertake  all  the  usual  risks  of  the  service,  including 
the  chance  negligence  of  labourers  (d)  directly  employed 
by  the  contractor  himself.  And  the  third  engineer  and 
head  engineer  on  board  a  steamer  were  held   to  be  so 

(a)  Scott   V.    Craig,   U    Mar.  (c)  Hardie  v.  Adie,  20  D.  663 ; 

1862.  Somerville  v.  Gray,  1  Macph.  768. 

{b)  Brownlee  v.   APAukiy,  32  (d)  Wiggel  v.  Fox,  11  Exch. 

S.  J.  415;  Lynch  v.  Haggart,  19  832. 
D.  399. 
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Work  kept 
in  order 
under 
contract 


related,  that  the  former  had  no  action  against  the  company 
in  respect  of  the  negligence  of  the  latter  in  not  putting  the 
machinery  in  a  safe  condition  before  setting  it  argoing  (a). 

Nor  can  a  master  get  rid  of  the  duty  of  looking  after 
the  safety  of  his  workmen  by  contracting  with  somebody 
else  to  do  all  that  is  requisite  and  necessary  in  the  circum- 
stances. For  instance,  a  coal  mine  must  be  kept  properly 
ventilated ;  and  if  some  of  the  men  are  killed  through  the 
neglect  of  the  brattices  and  air-courses,  it  is  no  answer  for 
the  master  to  say  that  the  fault  is  not  liis,  but  that  of  a 
contractor  who  had  undertaken  that  duty.  The  men  are 
entitled  to  look  for  their  proper  protection  to  the  person 
who  employs  them,  and  not  to  any  third  person  to  whom 
they  may  be  strangers  (b). 

But  while  a  servant  is  required  to  consider  his  liability 
to  an  injury  by  the  carelessness  of  his  fellow-workmen,  as 
one  of  the  accidents  of  his  employment,  the  risks  of  which 
he  has  assumed  in  contracting  with  his  employer,  he  is 
equally  entitled  to  expect  that  the  master,  on  his  side,  will 
do  his  duty  towards  him,  by  taking  all  proper  means  to 
protect  him,  as  far  as  possible,  from  unnecessary  danger. 
He  has  a  right  to  expect  that  he  will  be  associated  with 
tobeineffi-  noue  but  persons  who  are  capable,  safe,  and  trustworthy. 
The  employer,  of  course,  cannot  be  expected  to  warrant  the 
competency  of  every  one  in  his  service ;  but  he  is  responsi- 
ble for  the  consequences  of  an  accident,  wherever  there  has 
been  actual  fault  or  negligence  on  his  part,  either  in  the 
act  from  which  the  injury  arose,  or  in  the  selection  and 
employment  of  the  agent  which  caused  the  injury.  If,  for 
instance,  a  contractor,  in  laying  down  water-pipes  several 
feet  in  diameter,  causes  them  to  be  placed  so  near  the  edge  of 
the  trench,  that  they  fall  over  on  a  workman  working  below, 
(a)  Scarle  v.  Lindsay,  10  W.  R.  89.     (6)  Baird  v.  Addie,  16  D.  490. 


Workmen 
ought  not 
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be  is  answerable  for  an  act,  tbe  clanger  of  wbich  would  have 
at  once  occurred  to  any  intelligent  observer  (a).  So  with 
machinery.  A  master  is  bound  to  see  that  his  machinery  Machinery, 
is  kept  in  good  working  order,  that  the  provisions  of  the 
Factory  Acts  as  to  fencing  are  properly  observed,  and  that, 
in  point  of  strength  and  construction,  it  is  sufficient  for  the 
purpose  to  which  it  is  applied.  Thus,  if  an  engine-driver 
is  injured  through  his  engine  coming  in  contact  with  an 
accumulation  of  rubbish  on  the  line,  which  it  was  the  duty 
of  the  railway  company  to  have  prevented,  the  company  are 
answerable  (b).  So  the  master  has  been  held  liable  in 
damages  for  the  want  of  lining  or  barring  to  the  sides  of  a 
pit,  in  consequence  of  which  some  of  the  crumbling  strata 
fell  on  the  men  working  at  the  bottom  (c) ;  for  an  injury 
caused  through  defective  ventilation  (d) ;  for  a  defective 
break,  which  slipping  when  applied  by  the  pursuer,  caused 
him  to  fall  on  the  rails,  whereby  the  waggon  passed  over 
him  (e)  ;  for  a  negligent  system  in  use  in  the  blasting  of  a 
quarry,  there  being  too  short  an  interval  between  the  signal 
and  the  explosion,  and  no  covering  on  the  rock  so  as  to 
keep  the  fragments  down  (/). 

For  the  more  rigid  enforcement  of  this  common  law  statutory 

*^  ^  proTisions. 

obligation,  and  the  more  effectual  protection  of  workmen, 

various  statutes  have  been  passed,  to  which  reference  may 

here  be  made.     The  employment  in  coal  mines  of  females,  Ck)aiminee. 

and  of  boys  under  ten  years  of  age,  is  forbidden  by  5  and 

6  Vict.,  c.  99  (1842).    In  1850,  a  system  of  inspection  of 

mines  by  persons  appointed  by  the  Secretary  of  State,  was 

(a)  Edward  v.  Peters^  33  S.  J.  (d)  M'Lachlan  v.  Bartonskill, 
119.  14  D.  971. 

(b)  Morris  v.  Monldand  Rail-  (e)    Gray  v.   Brassey^   15   D. 
way  Co,,  12  D.  360.  135. 

(c)  Marakall  v.  Stewart,  14  D.  (/)  Sword  v.  Cameron,  1  D. 
266.  493. 
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organized  under  13  and  14  Vict.,  c.  100 ;  and  by  the  18  and 
19  Vict.,  c.  108,  it  was  enacted,  that  the  following  general 
rules  should  be  observed  in  every  coal  mine  and  colliery,  by 
the  owner  and  agent  thereof : — 
roiel^'*^  *  ^'  ^  adequate  amount  of  ventilation  shall  be  con- 

stantly produced  at  all  collieries,  to  dilute  and  render  harm- 
less noxious  gases  to  such  an  extent,  as  that  the  working 
places  of  the  pits  and  levels  of  such  collieries  shall,  under 
ordinary  circumstances,  be  in  a  fit  state  for  working. 

*  2.  Every  shaft  or  pit  which  is  out  of  use,  or  used  only 
as  an  air  pit,  shall  be  securely  fenced. 

^  3.  Every  working  and  pumping  pit  or  shaft  shall  be 
properly  fenced  when  not  at  work. 

^  4.  Every  working  and  pumping  pit  or  shaft  where  the 
natural  strata,  under  ordinary  circumstances,  are  not  safe, 
shall  be  securely  cased  or  lined. 

^5.  Every  working  pit  or  shaft  shall  be  provided  with  some 
proper  means  of  signalling  from  the  bottom  of  the  shaft  to 
the  surface,  and  from  the  surface  to  the  bottom  of  the  shaft. 

^  6.  A  proper  indicator,  to  show  the  position  of  the  load 
in  the  pit  or  shaft,  and  also  an  adequate  break,  shall  be 
attached  to  every  machine  worked  by  steam  or  water  power 
used  for  lowering  or  raising  persons. 

^  7.  Every  steam-boiler  shall  be  provided  with  a  proper 
steam-gauge,  water-gauge,  and  safety  valve'  (a). 
Special  By  the  same  statute  it  is  provided,  that  ^  in  addition  to 

the  general  rules,  there  shall  be  established  and  observed  in 
every  coal  mine  or  colliery,  such  other  rules  for  the  conduct 
and  guidance  of  persons  acting  in  the  management  of  such 
coal  mine  or  colliery,  as  may  appear  best  calculated  to  prevent 
dangerous  accidents ;  and  such  special  rules  for  each  coal 
mine  or  colliery  shall  be  framed  by  the  owner  thereof,  and 

(a)  18  and  19  Vict.,  c.  108,  §  4. 
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forthwith  transmitted  to  one  of  her  Majesty's  Principal 
Secretaries  of  State,'  etc.  (a).     It  is  also  declared,  that  ^  for  Rules  to  be 

,  ^  ^  .       exhibited. 

the  purpose  of  making  known  the  general  rules  or  special 
rules  to  all  persons  employed  in  or  about  each  coal  mine  or 
colliery,  the  owner  thereof  shall  cause  the  general  rules  and 
the  special  rules  for  such  coal  mine  or  colliery  to  be  painted 
on  a  board,  or  printed  upon  paper  to  be  pasted  thereon,  and 
shall  cause  such  board  to  be  hung  up  or  affixed  on  some 
conspicuous  part  of  the  principal  office  or  place  of  business 
of  the  coal  mine  or  colliery ;  and  the  general  rules  and  the 
special  rules  so  painted  or  printed,  and  hung  up,  shall  be 
renewed  and  restored  with  all  reasonable  despatch  as  often 
as  the  same,  or  any  part  thereof,  may  be  defaced,  obliterated, 
or  destroyed ;  and  a  printed  copy  of  such  general  and  spe- 
cial rules  shall  be  supplied  to  all  persons  in  and  about  the 
same'  (ft). 

There  are  a  number  of  statutes  for  the  regulation  of  Factories. 
labour  in  factories,  and  other  public  works,  commencing 
with  the  42  Geo.  III.,  c.  73.  In  regard  to  the  fencing  of 
machinery,  it  is  provided  by  7  and  8  Vict.,  c.  15,  sec. 
20,  ^That  no  child  or  young  person  shall  be  allowed  to 
dean  any  part  of  the  mill-gearing  in  a  factory  while  the 
same  is  in  motion,  for  the  purpose  of  propelling  any  part 
of  the  manufacturing  machinery ;  and  no  child  or  young 
person  shall  be  allowed  to  work  between  the  fixed  and  tra- 
versing part  of  any  self-acting  machine,  while  the  latter  is 
in  motion  by  the  action  of  the  steam-engine,  water-wheel,  or 
other  mechanical  power.'     And  by  section  21  it  is  enacted, 

(a)  18  and  19  Vict.,  c.  108,  that  the  rules  had  not  been  pub- 

§  5.  lished  as  directed  by  the  statute, 

(&)  lb,,  §  6.     *  If  a  man  (says  I  am  not  prepared  to  say  that  the 

Lord  Deas)  were  injured  by  doing  master  would  not  be  liable  in  the 

the  incautious  thing  which  the  consequences.'    Lawson  t.  Gray, 

rules  forbid,  and  it  should  appear  22  D.  710. 
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Fencing  of  <  That  every  fly-wheel  directly  connected  with  the  steam- 
engine  or  water-wheel,  or  other  mechanical  power,  whether 
in  the  engine-house  or  not,  and  every  part  of  a  steam- 
engine  and  water-wheel,  and  every  hoist  or  teagle  near  to 
which  children  or  young  persons  are  h'able  to  pass  or  be 
employed,  and  all  parts  of  the  mill-gearing  in  a  factory, 
shall  be  securely  fenced,  and  every  wheel-race  not  other- 
wise secured  shall  be  fenced  close  to  the  edge  of  the  wheel- 
race  ;  and  the  said  protection  to  each  part  shall  not  be 
removed  while  the  parts  required  to  be  fenced  are  in 
motion  by  the  action  of  the  steam-engine,  water-wheel,  or 
other  mechanical  power  for  any  manufacturing  process.' 
Under  this  section  it  was  held,  that  the  leaving  machinery 
unguarded,  when  required  to  be  securely  fenced,  was  a 
breach  of  duty  towards  all  persons,  and  not  merely  towards 
children  and  young  persons ;  but  it  was  no  breach  of  duty 
to  leave  machinery  unfenced,  unless  when  in  motion  for 
some  ^  manufacturing  purpose'  (a)  :  «.^.,  the  section  did  not 
cover  the  case  of  a  shaft  in  motion  on  one  floor  of  a  mill, 
but  not  in  use  for  any  manufacturing  purpose  at  the  time 
of  the  accident, — ^being,  in  fact,  in  motion  on  account  of  the 
diiRculty  of  unconnectiug  it  from  the  main  shaft.  Ac- 
cordingly, the  statute  19  and  20  Vict.,  c.  38,  was  passed, 
whereby  the  word  ^  machinery,'  as  used  in  the  first  Act,  is 
extended  so  as  to  include  mill-gearing  and  ^  all  other  parts 
of  the  mill-gearing  in  a  factory  with  which  children  and 
young  persons  are  not  liable  to  come  in  contact  in  passing, 
or  in  their  ordinary  occupation  in  the  factory'  (b).  A  penalty 
is  also  imposed  for  not  fencing  machinery  after  notice  by 
the  inspector  or  sub-inspector  to  the  occupier  of  the  factoiy, 
or  his  agent,  that  the  machinery  is  not  securely  fenced  (c). 

(a)    Coe  v.    Piatt,    6    Exch.  (6)  19  and  20  Vict.,  c.  38,  §  6. 

752.  (c)  lb.,  §  6. 
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In  these  statutes  it  is  farther  provided  that  the  Secretary 
of  State,  on  the  report  and  recommendation  of  an  inspector, 
may  empower  such  inspector  to  direct  one  or  more  actions 
to  be  brought  in  the  name  and  on  behalf  of  any  person 
who  shall  be  reported  by  such  inspector  to  have  received 
any  bodily  injury  from  the  machineiy  of  any  factory,  for  the 
recovery  of  damages  for  and  on  behalf  of  such  person  (a). 

But  while  such  are  the  obligations  imposed  on  the  Workman 

*=*  *  bound  to 

master,  it  is  no  less  incumbent  on  the  workmen  to  pro-  look  to  his 

own  sftfety> 

ceed  with  proper  care  and  caution  in  the  use  of  the  means 
necessary  for  the  operations  in  which  they  are  engaged, 
especially  when  these  are  of  an  unusually  hazardous  kind, 
to  which  they  are  tempted  by  the  highness  of  the  wages. 
Both  parties  must  be  duly  careful,  and  neither  is  entitled 
to  rely  entirely  on  the  prudence,  foresight,  and  caution  of 
the  other.  In  a  case  laid  on  an  insufficient  supply  of  pit- 
props,  but  in  which  it  appeared  there  was  a  quantity  of 
wood  available  which  had  not  been  used,  the  Lord  Presi- 
dent directed  the  jury  that  it  was  the  employer's  duty  (the 
breach  of  which  is  fault)  to  use  all  precautions  for  the 
safety  of  his  workers  which  ordinary  foresight  and  proper 
skill  point  out  as  suitable  and  requisite,  or  which  custom  has 
sanctioned ;  but  that  he  did  not  absolutely  insure  the  lives 
and  limbs  of  the  workmen,  for  it  was  not  incumbent  on  him 
to  possess  unusual  foresight  or  to  discover  and  adopt  unusual 
expedients  not  used  by  the  most  careful  masters,  but  which 
may  appear  valuable  when  the  matter  is  reviewed  in  the  light 
of  subsequent  events.  On  the  other  hand,  it  was  the  part  of 

(a)  7  and  8  Yict.,  c.  15,  §  24.  of  the  various  statutes  for  the 
The  empbyment  of  women  and  regulation  of  labour  in  factories, 
children  in  bleaching,  dyeing,  23  and  24  Vict.  c.  78. ;  26  Vict, 
calendering,  and  finishing  works,  c.  88.  As  to  the  regulation  of 
is  now  subject  to  the  provisionB     bakehouses,  see  26  Vict.  c.  40. 
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the  workmen  not  to  be  foolhardy,  and  run  unnecessary  risks 
to  increase  their  gains ;  and  if,  in  such  a  case,  injury  should 
result  from  their  recklessness  or  foolhardiness,  the  damage 
must  be  ascribed  to  themselves.  Consequently,  if  the  work- 
man abstained  from  using  the  proper  materials  for  his  safety 
which  the  master  had  properly  provided  for  him,  and  if, 
through  that  cause,  an  accident  had  occurred,  such  accident 
could  not  justly  be  attributed  to  the  fault  of  the  master  (a). 
As  already  observed,  a  workman  has  no  right  to  peril 
his  safety  by  continuing  to  work  in  the  face  of  a  seen 
danger.  If  his  master,  for  instance,  has  failed  to  provide 
materials  such  as  pit-props,  it  is  his  duty  to  stop  at  once, 
whenever  it  becomes  evident  that  it  will  be  dangerous  to 
go  on  any  longer  without  them  (b) ;  and  if  the  dangerous 
nature  of  the  premises  has  been  acquiesced  in  by  the  work- 
men continuing  at  their  emplojrment  without  complaint,  the 
master  is  not  responsible  (o).  There  may  be  cases  in  which, 
from  the  youth  of  the  person  employed,  or  from  his  being  an 
apprentice,  and  entitled  to  look  for  protection  to  his  master, 
as  one  standing  to  some  extent  in  loco  parentis^  an  exception 
to  this  rule  would  be  admitted.  But  where  the  workman  is 
sui  jurisy  and  the  danger  is  equally  manifest  to  both,  the 
workman  voluntarily  incurs  the  peril,  and  therefore  is  him- 
self to  blame  for  all  the  consequences  which  may  happen  {d). 
So  a  workman,  directed  by  his  superior  to  do  what  is  clearly 
beyond  the  limits  of  the  work  for  which  he  is  engaged, 
obeys  at  his  own  risk,  and  if  injury  is  sustained  he  has  no 
claim   against  his   master  {e)\   because   obedience  is  no 

(a)  Cook  V.  BeU,  20  D.  137.  (rf)  Crichton  v.  Keir,  1  Macph. 

(6)  M'NeUr.  Wallace  and  Co,,  407. 

13  D.  818.  (e)  Sutherland    v.    Mankland 

(c)  Robertson  v.  Adamson,   8  Railway  Co,,  19  D.  1004. 
July  1862 ;  Lawson  v.  Gray,  22 
D.  70. 
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longer  a  duty  when  attended  with  personal  danger.  But 
the  question  whether  the  order  should  have  been  obeyed  is 
a  question  for  the  jury,  and  may  depend  on  the  youth  of 
the  person  to  whom  it  was  addressed  (a). 

If  a  person  volunteers  his  assistance  to  a  body  of  work-  Volunteer. 
men,  and  is  injured  through  their  negligence,  he  has  no 
claim  against  the  master,  for  he  has  voluntarily  placed 
himself  in  the  same  position  as  if  he  had  been  liired.  He 
undertakes  to  run  the  same  risks  as  the  other  workmen 
do;  and  there  is  only  this  difference  between  them,  that 
while  the  latter  are  to  be  paid  for  their  labour,  the  volun- 
teer does  not  look  for  anything.  The  fact  that  he  is  a 
volunteer  can  impose  no  new  or  greater  obligations  on  the  * 
master  than  those  he  is  already  under  to  his  workmen ;  and 
to  guarantee  them  against  the  consequences  of  the  negli- 
gence of  their  feUow-workmen  is  not  one  of  these.  While 
B.'s  servants  were  engaged  in  loading  cotton  from  B.'s 
warehouse  on  B.'s  waggon,  A.  voluntarily  interfered  to  assist 
the  men  below ;  and  the  bale  having  fallen  by  the  negligence 
of  the  man  above,  and  injured  A.,  he  was  held  to  have  no 
action  against  B.  *  It  is  clear  law,'  said  the  Court,  *  that  the 
master  would  not  be  liable  if  the  servant  below  had  been 
injured  by  the  negligence  of  the  servant  above.  As  between 
the  master  and  the  servant,  the  duty  of  the  master  is  to  take 
care  that  the  servants  shall  be  of  competent  skill,  and  use 
ordinary  care.  When  he  has  done  that,  he  has  done  his 
duty'  (J).  But,  on  the  other  hand,  the  stranger,  like  a 
fellow-labourer,  may  be  entitled  to  damages  through  the 
machinery  employed  by  the  master  being  defective  (c). 

(a)  M'MOlan  v.  M'MiUan,  13      93 ;  Degg  v.   Midland   Railway 
June  1861.  Co.,  26  L.  J.,  Exch.  171 

(6)  PotUr  V.  Falkner,  10  W.  R.  (c)  Little  v.  Siimmerleelron  Co., 

17  D.  310. 
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NEGLIGENCE  OF  PERSONS  IN  PUBLIC  OR 

FIDUCIARY  OFFICES. 


No  action 
against 
public  trus- 
tees for  the 
acts  of  their 
subordi- 
nates. 


Tmst 
funds  not 


It  has  already  been  remarked  (a),  that  as  the  funds  with 
which  a  public  corporation  are  vested  for  public  purposes, 
must  be  applied,  and  applied  only,  to  the  purposes  of  the 
trust,  they  cannot  competently  be  used  for  the  payment 
of  damages  caused  by  the  wrongful  proceedings  of  the 
trustees.  On  this  ground  it  has  been  held,  that  road 
trustees  are  not  liable  for  any  injury  which  may  happen 
to  passengers  in  consequence  of  the  negligence  or  improper 
conduct  of  the  labourers,  surveyors,  or  other  persons  em- 
ployed in  the  maintenance  and  repair  of  the  roads  (&) ; 
that  the  magistrates  of  a  burgh  are  not  Hable  for  the  negli- 
gence of  a  pilot  appointed  by  them  (c)  ;  that  statutory  liver 
and  harbour  trustees  are  not  responsible  for  the  injuries 
caused  by  the  improper  conduct  of  their  harbour-master  (d) ; 
and  that  commissioners  of  police  are  not  responsible  for 
their  superintendent  (e). 

So  far  as  regards  acts  done  in  violation  of  the  trust,  or 


(o)  Supra,  p.  29. 

(6)  FindkUer  v.  Duncan,  23 
Aug.  1889,  M'L.  and  Rob.  911. 

(c)  OgUvie  v.  Magi,  of  Edin- 
burgh, 1  S.  24. 


(d)  Clyde  Shipping  Co.  v.  Clyde 
2V«.,  4  D.  1621. 

(e)  Lawson  v.  Stewart^  2  Feb. 
1839,  rev.  1  Rob.  162. 
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in  excess  of  their  authority,  the  soundness  of  this  principle  Habie  for 

^  r  r       violation  of 

is  perfectly  clear.  The  trustees  may  be  personally  liable ;  the  trust 
but  to  subject  the  fund  in  liability  would  be  a  clear  frustra- 
tion of  the  intentions  of  the  donor  (a).  The  fact  that  they 
have  no  means,  except  those  belonging  to  themselves  per- 
sonally,  wherewith  to  satisfy  any  claim  of  damages  which 
may  be  preferred  against  them  in  respect  of  their  corporate 
proceedings,  takes  their  case  out  of  the  rule  of  respondeat 
superior  (b);  and,  on  the  other  hand,  in  order  to  infer 
personal  responsibility,  direct  personal  culpability  must  be 
brought  home  to  each  iudividuaUy.  Although  an  accident 
occur  in  circumstances  where,  were  the  operations  conducted 
under  the  authority  of  a  private  individual,  an  action  would 
undoubtedly  lie,  no  claim  can  be  preferred  against  a  public 
board  on  account  of  the  default  of  their  workmen,  unless 
there  is  evidence  of  the  members  being  personally  (c) 
participant  in  the  wrong  done. 

But  as  regards  damages  sustained  through  the  negligence  Negligence 
of  trustees,  or  of  those  for  whom  they  are  responsible  o^tl^"" 
in  the  execution  of  their  powers,  or  in  carrying  out  the 
purposes  of  the  trust,  there  is  room  for  some  modification 
of  this  principle.  If,  in  the  course  of  the  administration 
of  the  business  of  a  corporation  acting  gratuitously  for 
the  public  interest,  a  loss  should  be  sustained  by  some 
member  of  the  pubUc,  through  mistake  or  inadvertence,  it 
would  be  unreasonable  to  hold  that  he  should  be  entirely 
without  redress,  when  the  corporation  is  possessed  of  funds 
sufficient  for  the  satisfaction  of  all  their  liabilities.  Accord- 
ingly, there  are  various  cases  which  establish,  beyond  doubt, 
that  public  boards,  like  improvement  commissioners  and 

(a)  Heriots  Hospital  v.  Ross,  5         (c)  Hcdliday  v.    Vestry  of  St 
Bdl*s  App.  37.  Leonards,  4  L.  T.,  N.  S.  406 ;  80 

(h)  Ibid.  L.  J.,  C.  P.  361. 
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local  boards  of  health,  are  liable  in  damages  when  they  are 
able  to  reimburse  themselves  out  of  the  rates,  for  the  con- 
sequences of  acts  done  by  them  in  the  course  of  draining 
and  similar  operations  (a).  In  fact,  a  corporation  can  only 
act  through  the  intervention  of  its  own  officers ;  and  if  a 
private  individual  would  be  liable  in  the  same  circumstances, 
there  is  no  reason  why  a  public  body  should  be  privileged  to 
commit,  through  the  medium  of  others,  every  species  of 
negligence  with  impunity.  In  the  English  case  of  Metcalfe 
V.  Hetherington  (i),  where  the  doctrine  of  non-responsibility 
first  received  its  most  formal  expression^  the  defendants, 
as  trustees  of  the  harbour  of  Maryport,  were  sued  for  the 
default  of  their  harbour-master.  This  ground  of  action 
was  held  to  be  bad,  because  trustees  were  liable  for  no  act 
but  their  own.  But  the  trustees  were  also  charged  with 
negligence  in  the  preservation  and  keeping  of  the  harbour, 
and  improperly  suffering  rubbish  to  accumulate  thejrein, 
contrary  to  their  duty;  whereby  it  became  unsafe,  and 
the  plaintiff's  vessel  being  lawfully  therein,  was  thereby 
damaged.  This  ground  was  also  held  to  be  bad  in  sub- 
stance— 1st,  because  there  was  no  averment  that  the  trustees 
had  received  funds  to  enable  them  to  keep  the  harbour 
clear  of  rubbish  ;  secondly,  the  Legislature  had  reposed  in 
them  an  absolute  discretion  to  dispose  of  the  funds  arising 
from  the  toUs  levied  in  maintaining  the  harbour,  and  there- 
fore, without  cleansing  it,  they  might  apply  them  to  other 
purposes  which  they  might  think  more  pressing,  such  as 
repairing  the  piers,  deepening  the  mouth,  and  so  forth.  But 
the  question  at  once  occurs,  had  they  any  right  to  invite 

(a)  Ward  v.  Lee,  24  L.  J.,  Q  v.  Coleman,  6  W.  R.  86 ;  Ruck 

B.  142 ;  Itchen  Bridge  Co.  v.  The  v.  WiUiamt,  27  L.  J.,  Exch.  867. 
Local  Board  of  HeaUh  of  SoM-  (b)  11  Exch.  267. 

amptofij  27  Law.  J.  128;  Arthy 
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vessels  to  come  into  the  harbour,  and  to  levy  tolls  for  its  use, 
after  it  had  ceased  to  be  navigable  with  safety  T  And  so,  in 
the  next  case  which  occurred,  this  reasoning  was  practically 
overruled;  while,  to  meet  the  objection  arising  under  the 
first  ground  of  judgment,  it  was  explicitly  averred  that  the 
defendants — the  Liverpool  Dock  Trustees — had  sufficient  puUic 
funds  not  only  to  remove  the  mischief  complained  of,  but 
also  to  perform  their  entire  duty  of  maintaining,  cleansing, 
and  preserving  the  docks,  in  addition  to  the  satisfaction  of 
all  other  charges,  liabilities,  and  encumbrances  in  and  about 
the  same.  The  damage  sued  for  was  caused  to  a  vessel 
coming  into  the  docks,  from  an  accumulation  of  mud  at 
the  entrance;  and  the  defence  was,  that  the  defendants 
being  a  corporation  created  by  statute,  and  having  a  discre- 
tion as  to  the  application  of  their  funds,  could  not  be  made 
liable  in  an  action  at  law  for  failure  to  remove  the  mud 
referred  to*  But  the  Court  of  Exchequer  Chamber  held, 
that  either  they  had  no  such  discretion  as  was  contended 
for ;  or  if  they  had,  it  was  their  duty,  as  soon  as  they  knew 
of  the  danger,  to  have  closed  their  dock  to  the  public, 
instead  of  keeping  it  open,  and  inviting  a  vessel  into  the 
peril  which  they  knew  it  must  encounter.  It  is  settled  (a), 
says  the  judgment,  ^  that  the  defendants  would  have  been 
responsible  under  such  circumstances,  if  they  had  had  a 
beneficial  interest  in  the  tolls  when  received;  and  we  do 
not  think  the  principle  of  that  decision  inapplicable,  be- 
cause the  defendants  received  the  tolls  as  trustees.  The 
duty,  in  our  opinion,  is  'equally  cast  on  those  who  have  the 
receipt  of  the  tolls  and  the  possession  and  management 
of  the  dock  vested  in  them,  to  forbear  from  keeping  it  open 
for  the  public  use  of  any  one  who  chooses  to  navigate  it  on 
payment  of  the  tolls,  when  they  know  it  cannot  be  navigated 
(a)  Lancaster  Canal  Co.  v.  Parnaby,  11  Ad.  and  E.  222. 
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withoat  danger,  whether  the  tolls  are  received  for  a  bene- 
ficial or  for  a  fiduciary  purpose ;  and  for  the  consequences 
of  the  breach  of  duty  we  think  they  are  liable'  (a). 
Liable  This  decision,  it  will  be  seen,  practically  destroys  the 

tolls  are  re-  distinction  between  the  possession  of  funds  and  the  subject- 
beneficial     matter  which  produces  them,  for  a  beneficial,  and  the  same 

or  fiduciary   i  .    j     ^  •        i?  /»j      •  t       vi. 

purpose.  kind  of  possession  for  a  nduciary  purpose,  in  either  case, 
the  trustees  must  make  good  the  consequences  of  any  neglect 
to  keep  their  premises  in  such  a  state  that  they  may  be  used 
with  safety  to  the  lives  and  property  of  the  public.  Whether 
there  is  any  legal  difference  between  a  heap  of  mud  at  the 
mouth  of  a  harbour  and  a  heap  of  stones  on  a  public  road, 
remains  to  be  determined. 

The  case  referred  to  was  decided  on  the  footing  that  the 
defendants  had  actual  knowledge  of  the  dangerous  condition 
of  the  dock ;  but  in  the  next  case  of  this  kind  which  oc- 
curred, it  was  simply  averred  that  the  dangerous  state  of 
the  dock  was  known  to  the  defendants'  servants.    And  the 
decision  brought  this  class  of  cases  one  degree  nearer  the 
general  rule,  which  makes  a  man  answerable  for  the  acts  of 
Neglect  to    his  Servant  (b).     The  defendants  were  again  held  liable, 
knowledge   the  Oourt  observing,  that  it  is  the  same  thing  as  regards 
neglect  to  .  negligence,  whether  a  person  having  the  knowledge  neglect 
seivesof  the  to  act  on  it,  or,  having  the  means  of  knowledge,  neglect  to 
knowi^e.  &vail  himself  of  them.    An  innocent  belief  in  the  non- 
existence of  a  thing  is  totaUy  different  from  ignorance 
negligently  continued. 

As  regards  the  personal  responsibiUty  of  trustees,  there 
are  three  cases  in  which  a  wrong  may  be  done  to  another  by 
a  person  holding  a  fiduciary  relation.  1st,  He  may  refuse 
to  discharge  the  duty  imposed,  or  to  execute  the  power 

(a)  Gibb  v.  Trustees  of  Liver-         (b)  Mersey  Dock  Board  v.  Pen- 
pool  Dock,  3  H.  and  N.  164.  hallow,  7  H.  and  N.  829. 
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conferred,  on  him  by  the  deed  or  statute  from  which  he 
derives  his  authority;  2d,  he  may  act  in  excess  of  that 
authority ;  and,  3d,  keeping  within  the  limits  of  his 
authority,  his  duties  may  be  recklessly  and  negligently 
performed.  In  each  of  these  cases  his  proceedings  are 
unlawful ;  and  if  damage  ensue,  the  trustee  is  personally 
answerable. 

The  duty  of  public  o£Scers  in  the  discharge  of  statutory  FaOure  in 
powers  was  well  described  by  Lord  Eldon  in  words  which  duty. 
have  been  often  quoted : — ^  It  is  a  principle  admitting  of  no 
judicial  denial,  that  where  an  Act  of  Parliament  points  out 
to  a  judge  that  he  is  to  do  a  thing  prescribed  by  that  Act 
of  Parliament,  do  it  he  must.  It  signifies  nothing  what  his 
notions  may  be.  He  must  obey  the  Legislature,  and  give 
to  the  king's  subjects  the  benefit  of  that  law  which  the 
Legislature  has  enacted.  Therefore,  if  he  dechne  to  do 
anything  which  he  was  to  do  by  the  Act,  it  is  not  enough 
to  say  (that  which,  I  daresay,  may  be  said)  that  he  meant 
to  act  most  conscientiously  and  honestly ;  but  the  question 
will  be,  whether  he  has  omitted  to  do  what  he  was  bound  to 
do'  (a). 

Of  this  an  apt  example  may  be  found  in  one  of  the  cases 
which  arose  out  of  the  schism  in  the  National  Church  about 
twenty  years  ago.  The  Presbytery  of  Auchterarder  refused 
to  take  trial  of  the  qualifications  of  the  presentee  to  the  parish 
of  that  name,  on  the  ground  that  a  majority  of  the  male 
communicants  had  objected,  without  any  reason  assigned, 
to  his  admission  as  their  minister.  The  Court  of  Session 
and  House  of  Lords  pronounced  their  conduct  to  be  illegal, 
and  decerned  them  to  proceed  to  take  the  presentee  on  trial. 
But  a  majority  of  the  Presbytery  obstinately  refused  com- 
pliance with  this  order ;  whereupon  an  action  of  damages 

(a)  3  Dow,  183. 
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was  raised  against  them  by  both  patron  and  presentee,  and 
the  relevancy  of  the  action  was  sustained.  *  If/  says  Lord 
Broogham,  Hhe  law  casts  any  daty  upon  a  person/ which 
he  refuses  or  fails  to  perform,  he  is  answerable  in  damages 
to  those  whom  his  refusal  or  failure  injures.  If  several  are 
jointly  bound  to  perform  the  duty,  they  are  liable  jointly 
and  severally  for  the  failure  or  refusal ;  and  if  it  is  a  duty 
which  the  majority  of  the  members  are  bound  to  perform, 
those  who  by  their  refusal  prevent  the  greater  number  from 
concurring,  are  answerable  to  the  party  injured.'  Where 
the  duty  is  of  a  judicial  nature,  to  be  performed  by  one  or 
more  persons  clothed  with  judicial  authority,  they  are  not, 
of  course,  answerable  for  mere  errors  of  judgment,  unless 
their  refusal  or  declinature  can  be  shown  to  have  been  ma- 
licious. ^  If  it  may  be  a  mistake,  no  action  will  lie ;  if  it 
must  be  wilful  disobedience,  it  will  lie'  (a).  But  where  the 
duty  is  ministerial,  which  the  law  says  shall  be  performed, 
without  any  discretion  at  all  such  as  it  gives  in  the  judicial 
function,  the  party  on  whom  it  is  imposed  must  perform  it ; 
and  any  failure  will  subject  him  in  damages,  however 
honest  or  conscientious  may  have  been  the  scruples  by 
which  he  was  influenced  {b).  One  or  all  of  the  delinquents 
may  be  sued ;  for  the  action  is  not  brought  in  respect  of  the 
act  of  the  majority,  but  against  each  for  his  own  delict;  and 
therefore  it  is  the  parties  as  individuals,  and  not  the  cor- 
poration or  trustees,  who  are  the  proper  defenders  in  such 
a  suit. 
Negligence  In  the  Other  cases  mentioned,  the  trustees  are  not  per- 
cution.  sonally  liable  unless  they  can  be  shown  to  be  directly  art 
and  part  in  the  commission  of  the  act  complained  of.  To 
a  large  extent,  the  persons  who  consent  to  give  their  time 

(a)  Per    Lord    Lyndhurat,    1  (6)   Ferguson   v.    Kinnoul^    1 

Bell's  App.  688.  Bell's  App.  662. 
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to  the  public  by  becoming  members  of  public  boards,  must 
trust  to  the  skill  and  efficiency  of  the  officers  employed 
under  their  superintendence.  They  cannot  attend  day  by 
day,  to  see  that  proper  precautions  are  taken  against  acci- 
dents, or  get  up  during  the  night  to  see  that  every  lamp 
is  lighted,  every  pit  properly  fenced,  and  every  person  at 
his  post.  This  is  no  part  of  their  office.  They  must  act 
through  the  instrumentality  of  others  ;  and  provided  they 
show  a  reasonable  degree  of  care  in  the  selection  of  com- 
petent persons  to  fulfil  their,  orders,  and  in  the  issuing  of 
instructions  for  their  guidance,  they  do  aU  which  can  be 
reasonably  demanded  of  them  (a). 

A  corporation,  such  as  the  magistrates  and  council  of  a  Magistrates 

•t*  t  e       ofabuiigh 

burgh,  may  be  sued  in  three  different  characters :  1st,  for 
acts  done  by  them  as  trustees  virtute  officii^  but  not  as 
representing  the  community ;  2d,  for  acts  done  by  them 
as  the  agents  of  the  community  in  the  administration  of 
the  common  good,  and  in  the  discharge  of  duties  imposed 
on  the  community  ;  3d,  as  proprietors. 

1.  In  the  first  case,  it  is  to  be  observed  that  the  magis- 
trates and  council  do  not  constitute  the  burgh ;  nor  are  they 
the  proprietors  of  the  funds  and  property  belonging  to  the 
buTf^h.     They  are  the  mere  office-bearers  of  the  corpora-  fating  as 

,  ,  .  trustees; 

tion,  like  the  directors  of  a  joint-stock  company.  A  trust 
may  be  validly  created  in  the  magistrates  and  council, 
without  making  the  town,  whose  affairs  they  administer, 
any  parties  to  that  trust ;  and  in  the  same  way  they  may, 
as  magistrates  or  governors  of  the  town,  be  invested  with 
functions,  with  the  right  discharge  of  which  the  town  has 
no  concern.  It  follows,  that  for  any  breach  of  duty  in 
either  of  these  capacities,  the  magistrates  themselves  may 
be  personally  liable ;  but  their  fellow-citizens,  or  the  pro- 

(a)  Hall  Y.  Smith,  2  Ring.  156. 
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perty  belonging  to  the  community  at  large,  cannot  be  made 
responsible.  They  could  only  bind  the  public  by  acting  as 
their  agents  or  administrators ;  but  the  doctrine  of  principal 
and  agent  has  no  relation  to  such  a  case.  Thus,  the  Magis- 
trates of  Banff  being  pursued,  as  representing  the  town  and 
community,  for  the  damage  suffered  by  the  pursuers  through 
the  negligence  and  wilful  breach  of  duty  of  the  former 
magistrates,  in  having  refused  to  use  any  means  to  restrain 
a  mob  who,  in  the  face  of  the  sun,  had  carried  off  a  valuable 
cargo  of  meal  from  the  pursuer's  ship  in  the  harbour,  the 
defence  was  sustained,  Hhat  there  was  no  law  making 
magistrates,  etc.,  of  a  town  liable  for  the  delict  or  negli- 
gence of  persons  formerly  in  the  magistracy,  and  which 
ought  only  to  affect  those  who  were  guilty'  (a).  So,  for  the 
breach  of  any  duty  imposed  on  them  by  statute,  the  remedy 
is  against  the  individuals,  and  not  against  the  incorporation, 
although  the  duty  is  imposed  on  them  in  respect  of  their 
being  o£Sce-bearers  of  the  corporation  (6).  For  example, 
where  the  clergy  of  Edinburgh  attempted  to  recover  from 
the  Ma^trates  and  Town  Council  of  the  city,  in  their 
corporate  capacity,  the  arrears  of  annuity  tax,  on  the 
ground  that  they  had  culpably  neglected  to  coUect  it, 
contrary  to  the  provisions  of  various  statutes,  the  Court 
dismissed  the  action,  because  the  claim,  if  maintainable  at 
all,  was  not  maintainable  against  the  corporation  or  cor- 
porate estate  (e).  Again,  where  a  majority  of  a  town 
council  resolved  to  borrow  a  sum  on  the  town's  credit 
for  the  purpose  of  defending  themselves  against  a  com- 
plaint on  the  head  of  bribery  and  corruption,  it  was  held 

(a)  Campbell  Y,  Mags,  of  Banff ^  (c)  Ministers  of  Edinburgh  v. 
M.  2504.  Mags,,  7  D.  668,  6  Bell's  App. 

(b)  Pearson    v.    Montrose j  M.  509. 
13098. 
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that  the  commnnity  were  not  liable  for  the  bond ;  but 
action  was  reserved  against  the  persons  by  whom  it  had 
been  signed  (a). 

^  Indeed/  says  Lord  Ivory,  ^  the  rule  may  be  laid  down 
quite  generally,  that  the  common  estate  of  a  corporation 
cannot  be  diverted  by  its  office-bearers  towards  any  pur- 
pose not  distinctly  falling  within  the  trusts  committed  to 
these  office-bearers,  as  implied  in  their  election  qiui  corporate 
administrators.  And  even  where  a  majority  of  the  whole 
corporators  shall  join  the  office-bearers  in  authorizing  such 
extraneous  expenditure,  the  vote  may  be  quashed  at  the 
instance  of  any  individual  member.' 

2.  But  a  bursh  is  capable  of  contract,  and  of  suins  and  ^s  agents 

,    ,  .  ,       ,  •       of  commu- 

bemg  sued ;  and  this  can  only  be  done  through  the  magis-  nity 
trates  as  its  organs  or  administrators.  So,  where  a  public 
duty  is  imposed  on  the  community,  it  must  necessarily  be 
delegated  to  the  magistrates  and  town  council,  who,  in 
such  circumstances,  will  act  not  as^  but  fovy  the  corporation, 
which,  of  course,  will  be  responsible  for  the  proceedings  of 
the  magistrates  so  long  as  they  keep  within  the  limits  of 
their  authority,  on  the  doctrine  of  principal  and  agent. 
Thus,  prior  to  the  Act  2  and  3  Vict.,  c.  42  (&),  a  burgh  was 
boimd  by  law  to  provide  and  maintain  a  sufficient  prison ;  in  main- 
and  if,  through  the  neglect  of  the  magistrates,  or  the  jailors  prisons. 
appointed  by  them,  a  debtor  was  suffered  to  escape,  the 
creditor  was  entitled  to  demand  payment  of  his  debt  out  of 
the  common  good :  for  ^  the  prison  being  the  prison  of  the 
burgh,  the  burgh  was  liable  prindpaliter ;  and  if  only  the 
magistrates  doing  the  fault  were  liable,  the  creditor  might 
lose  his  debt,  these  being  ofttimes  of  no  fortune  or  fit  to 
govern,  and  the  town  who  chooseth  them  is  answerable  for 

(a)  Mags,  o/Pittenweemy.AleX'         (b)  Sec.  18 ;  repealed  by  23  and 
ander,  M.  2527.  24  Vict.,  c.  106. 
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receiving  or  rejecting  cautioners,  ^  according  to  the  roles 
of  common  law  and  justice  applicable  to  the  cases  that  may 
hereafter  occur.'  The  meaning  of  this  is,  that  the  caution- 
ers shall  be  habite  and  repute  responsible ;  and  it  has  been 
decided,  that  where  the  party  has  taken  a  copy  of  the  bill, 
and  made  no  objections  to  the  cautioner,  no  liability  could 
be  fixed  on  the  Clerk  (a).  By  the  Act  1  and  2  Vict., 
c.  118,  sec.  14,  it  is  enacted  that  there  shall  be  only  two 
Clerks  of  the  Bills  who  shall  have  the  whole  charge  of  the 
Bill  Chamber  department,  and  shall  be  responsible  for  the 
reputed  solvency  of  cautioners,  and  for  consigned  money  (&); 
and  by  A.  S.  24  Dec.  1838,  sec.  14,  it  is  declared  that 
'each  clerk  shall  only  be  responsible  for  the  caution  ac- 
cepted by  himself  to  the  same  extent  and  on  the  same 
grounds  only  in  which  the  clerks  are  at  present  liable  for 
caution.' 

Agreeably  to  these  rules,  in  several  cases  the  clerks  of 
court  have  been  found  liable  for  a  debt  in  a  suspension  (c), 
or  for  which  a  warrant  had  been  granted  against  the  debtor 
as  in  medUatione  fugcR  (d),  in  respect  of  their  either  neglect- 
ing to  take  caution,  or  accepting  as  cautioners  persons  who 


(a)  Stannars,  M.  IdlSl',  Sibbald, 
M.  13139;  corrected  by  Lord 
Balgray  in  Brown  v.  Walker,  7  S. 
626. 

(h)  In  Scott  V.  SeWie,  26  Feb. 
1836, 14  S.  574,  where  a  defender 
consigned  the  sum  sued  for,  in  a 
bank,  which  was  selected  by  both 
parties  to  await  the  orders  of 
Court,  and  the  pursuer  ultimately 
obtained  decree  in  terms  of  the 
libel,  but  the  bankers  had  failed 
in  the  interim,  the  Court,  in  the 
special  drcumstances  of  the  case, 


decided  that  the  loss  arising  from 
the  bankers*  failure  should  be 
mutually  borne  by  both  parties. 
Lord  Mackenzie,  however,  said 
he  could  not  view  the  act  of 
ooDidgnation  as  .mountmg  to  a 
discharge  of  the  defender's  debt, 
who,  he  held,  remained  liable  for 
the  full  sum  notwithstanding  the 
consignation,  which  was  made  at 
his  own  risk. 

(c)  OgUviey.  RiddeU.U.  13956. 

Id)  WUkins  v.  CampbeU,  M. 
13150. 
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were  not  habite  and  repute  responsible  (a).    They  have 
also  been  held  liable  in  damages  for  inadvertently  issuing  a 
precept  of  poinding  against  one  of  several  defenders  who 
had  not  been  decerned  against  (b)y  for  the  execution  of  an 
adjudication  lost  in  the  office  (c),  and  for  issuing  a  defective 
precept,  the  charge  following  thereon  having  been  sus- 
pended (d).    In  this  case  it  was  held  that  the  measure  of 
damages  was  not  the  debt  in  the  decree,  but  only  such  part 
of  the  expense  of  trying  the  validity  of  the  precept,  in  the 
litigation  between  the  suspender  and  the  charger,  as  was 
incurred  after  intimation  of  the  defect  had  been  made  to  the 
clerk.     The  charger  was  obviously  under  no  obligation  to 
defend  a  precept  which  was  radically  bad.     *  When,'  says 
Lord  Glenlee,  ^  a  party  trusts  to  the  warrandice  of  another, 
he  must  always  notify  the  fault,  for  this  amongst  other 
reasons,  that  the  party  bound  in  warrandice  may  settle  the 
claim  without  further  expense.'    In  a  case  where  a  bond  of 
juratory  caution  had  been  lost  and  another  substituted, 
the  Clerks  of  the  Bills  were  found  liable  in  damages,  but 
only  to  the  extent  to  which  the  granters  had  suffered  pre- 
judice through  the  grantee  being  in  a  worse  condition  at 
the  granting  of  the  second  bond  than  at  the  time  of  grants 
ing  the  first  (e). 

The  duties  imposed  on  the  keepers  of  the  public  regis-  Eeepen  of 
ters  have  been  deemed  of  such  vast  importance,  that  their  registers. 
liability  in  damages  for  an  error  made  in  the  record  is 
matter  of  special  enactment.     The  Act  1693,  c.  14,  after 
directing  the  registration  of  all  writs  presented  to  the 

(a)AUsUmY,Riddea,}iAS9b7',  (d)  Henderson  v.  Drysdak,  9 

J^rimrose  v.  Corny.  Clerks^  Elch.,  S.  586. 

Pub.  Off.  6.  (c)  Dewars  v.  CUrk  of  Bills, 

(b)  Johnston  v.  Peder^  M.  13959.  M.  13121. 

(c)  HomeY,  MKenzie,  M.  13121. 

M 
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keepers,  exactly  conform  to  the  order  in  the  minute-book, 
declares  ^  the  said  keepers  not  observing  the  premises  liable 
to  the  damage  of  the  parties  prejudged  by  the  not  due 
observing  of  this  present  Act/  And  the  Act  1696,  c.  18, 
anent  registration  of  ^asines  and  other  writs  and  diligences, 
concludes  by  saying,  '  that  parties  lesed  by  the  omission  or 
negligence  of  clerks  to  book  and  insert  in  the  register  such 
writs  as  are  presented  to  them,  and  which  they  attest  on  the 
back  to  be  registered,  shall  have  action  of  damages  against 
the  heirs  and  representatives  of  the  said  clerks,  though  no 
such  actions  be  commenced  in  the  clerk's  lifetime.' 

A  creditor  who  executed  an  inhibition,  having  lost  his 
preference  over  the  subsequent  creditors,  in  consequence  of 
a  mistake  in  the  recording  of  the  inhibition  which  rendered 
it  useless,  raised  an  action  against  the  keeper  of  the  regis- 
ter for  the  amount  of  the  debt.  The  defence  stated  was, 
that  no  damages  were  due,  inasmuch  as  the  inhibition  was 
inept  and  ineffectual  in  respect  of  three  errors  which  had 
been  committed  in  expeding  and  executing  the  diligence 
before  it  was  presented  for  registration;  and  which  he 
maintained  entitled  him  to  say  either,  1st,  that  the  inhibi- 
tion being  null,  he  was  under  no  obligation  to  record  a 
nullity,  and  therefore  could  not  be  liable  in  respect  of  his 
blunder ;  or,  2d,  that  in  consequence  of  the  alleged  nullities 
the  diligence  would  have  secured  no  preference  to  the  cre- 
ditor even  if  there  had  been  no  error  in  the  regbtration ; 
consequently  the  pursuer  could  have  suffered  no  damage 
by  the  error  committed.  The  Court,  thinking  that  the  ob- 
jections stated  were  too  critical  to  affect  the  validity  of  the 
diligence,  found  it  unnecessary  to  decide  the  relevancy  of 
the  defence.  At  the  same  time,  the  opinion  was  indicated, 
that  where  a  palpable  blunder  is  made  in  the  performance 
of  an  official  duty,  the  party's  right  to  redress  is  not  to  be 
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defeated  by  the  discoveiy  of  other  mistakes  for  which  the 

registrar  is  not  answerable^  seeing  it  is  impossible  to  tell 

whether  or  not,  if  the  writ  had  been  properly  recorded,  the 

other  objections  would  ever  have  been  started  (a). 

The  heads  of  the  different  departments  of  the  Govern-  Public 

ment  are  not  responsible  for  the  negligence  and  misconduct  ments. 

of  those  who  act  under  them  (&)•    The  Lord  Advocate  and 

his  deputes  are  not  responsible  for  anything  done  in  the 

execution  of  their  office  (c).    No  action  can  be  maintained 

against  the  Postmaster-General  or  his  deputies  for  the  loss 

of  bills,  or  money,  or  other  articles  sent  by  post.    The  only 

remedy  is  against  the  functionary  by  whose  actual  crime  or 

negligence  the  loss  has  arisen  (d). 

The  trustee  and  commissioners  on  a  bankrupt  estate  Trustees 

may  be  compelled  by  the  Lord  Ordinary  or  the  Sheriff,  rnptcy. 
at  the  instance  of  any  person  interested,  to  account  for 
their  intromissions  and  management  {e).  But  where  the 
object  is  to  obtain  more  than  a  general  accounting,  the 
creditor  may  proceed  under  section  159,  authorizing  the 
accountant  in  bankruptcy,  on  the  complaint  of  a  creditor 
that  the  trustee  and  commissioners  are  not  faithfully  per- 
forming their  duties  and  duly  observing  all  rules  and 
regulations  imposed  on  them  by  statute,  Act  of  Sederunt, 
or  otherwise,  to  report  thereon  to  either  Division  of  the 
Court,  which  is  empowered  to  censure  the  delinquents, 
remove  them  from  office,  or  ^  otherwise  deal  with  them  as 
the  justice  of  the  case  may  require'  (/). 

(a)  Davidson  ▼.  Mackenzie^  19  of  the  revenue  will  be  considered 

D.  226.  subsequently,  when  we  come  to 

(6)  Watt  V.  B2atr,  1 S.  App.  48.  speak  of  protecting  clauses  in  Acts 

(c)  1579,  c.  78.    Karnes'  Sta-  of  Parliament. 

tute  Law,  voce  King's  Advocate.  (e)  19  and  20  Vict.,  c.  79,  §  86. 

(d)  Short    V.    Hamilton,    M.         (/)  See  BeU  v.  Dow,  1  Mac.  84, 
10091.     The  liabilities  of  officers      124,  257. 
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By  the  Bankruptcy  Act  (a),  any  creditor  may  purchase 
any  estate  falling  under  the  sequestration,  when  the  same  is 
sold  publicly  by  virtue  of  the  Act.  But  the  trustee,  com- 
missioners, or  an  adjudger  cannot  purchase,  even  indirectly ; 
and  a  sale  to  a  neutral  person,  in  trust  for  either  of  them, 
will  be  reduced  on  its  real  nature  becoming  known  (b).  In 
a  case  of  this  kind  it  was  decided  that  the  measure  of 
damages  recoverable  from  the  trustee,  by  reason  of  his 
illegal  conduct,  was  the  difference  between  the  price  ofiFered 
by  the  next  highest  bidder  and  the  price  ultimately  ob- 
tained, together  with  all  the  expenses  occasioned  to  the 
estate  by  the  first  sale  of  the  lands  proving  abortive  (c). 
He  will  be  also  liable  in  damages  to  the  bankrupt  if  he 
acts  in  violation  of  a  composition  contract  to  which  there 
has  been  the  proper  accession  of  creditors  (d)  ;  and  if  the 
creditors  assume  the  management  of  the  bankrupt's  pro- 
perty, the  estate  must  answer  to  the  public  for  the  con- 
sequences of  their  negligence,  as  in  the  case  of  any  private 
individual  (e). 
Privato  Although  the  liabilities  of  trustees  acting  under  private 

trustHleeds  properly  belong  to  works  devoted  to  that  branch 
of  the  law,  we  may,  to  complete  the  subject,  conclude  this 
chapter  with  a  general  statement  of  the  leading  principles 
which  govern  questions  relating  to  their  personal  responsi- 
bility for  negligence  in  the  execution  of  their  office  (/). 

(a)  19  and  20  Vict.,  c.  79,  §  120.  (/)  For  a  thoioagh  inveBtiga- 

(b)  Brown  v.  Burt,  11  D.  338.  tion  of  this  subject,  and  in  parti- 

(c)  AbercrombU  y.  Burt,  13  D.  ciilar  for  an  examination  of  the 
679.  effect  due  to  clauseB  inserted  in 

(d)  Grahame  ▼.  Herbertaon,  3      truat-deeds  for  the  protection  of 
S.  78.  the  trustees,  the  reader  is  referred 

(0  Wilson  y.  Alexander,  M.      to  Mr  John  M^Jjaren^a  most  able 
13968 ;  reversed  H.  L.,  15  F.  C,      work  on  the  Law  of  Trusts. 
Appendix. 
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Trustees  are  not  responsible  as  individuals,  ukra  valorem  ^^^ir 
of  the  trust  estate,  for  debts  properly  arising  by  the  force  uabmty. 
of  the  trust,  when  it  clearly  appears  that  the  creditor  took 
the  trust  estate,  and  not  the  trustees  themselves,  as  his 
debtor.  But  when  this  is  not  the  case,  they  may  be  per- 
sonally liable  for  debts  contracted  even  in  the  bona  Jide 
execution  of  the  trust ;  because,  unless  the  contrary  appear, 
they  are  held  to  warrant  the  sufficiency  of  their  funds  to  the 
persons  with  whom  they  deal  (a).  Thus,  if  a  trustee  accepts 
a  bill  granted  for  trust  purposes,  he  is  personally  liable  to 
the  holder  (b) ;  and  if  they  litigate  without  funds,  they  must 
make  good  any  award  of  expenses  which  may  be  pronounced 
against  them  (e) — at  least  where  the  litigation  has  not  been 
bona  Jide  entered  upon  and  honestly  conducted  (d). 

To  the  beneficiaries  under  the  trust  the  first  duty  of  the  I^j7  *o, 

"  realize  the 

trustees  is  to  call  in  and  collect  such  portions  of  the  estate  estate. 
as  are  not  properly  invested.  In  doing  so,  they  are  allowed 
due  time  for  deliberation  as  to  the  right  method  of  pro- 
ceeding, and  also  the  exercise  of  a  fair  discretion.  But,  at 
the  same  time,  they  must  exert  themselves  to  get  in  the 
funds,  and  if  necessary,  commence  legal  proceedings ;  for 
if  any  loss  is  sustained  by  the  estate  through  their  neglect- 
ing to  do  so,  it  falls  upon  themselves.  Their  only  answer 
is  to  show  that,  although  due  diligence  had  been  used,  the 


(a)  See  CuUen  v.  BaiUie,  8  D. 
311. 

(h)  Thomson  ▼.  APLachlan,  24 
Jnne  1829. 

(c)  Stirling  v.  M'Reoch,  5  Br. 
Sap.  17 ;  Campbell  ▼.  Harleyy  1 
S.  550 ;  RoherUon  v.  TwrntmUy  2 
8. 553 ;  Buchanan  y.  Corbet^  5  S. 
805 ;  SciUt  v.  Patiion,  5  B.  173. 

{d)  Dickson  v.  Bonar,  8  S.  99. 


The  fact  that  they  are  only  con- 
cluded against  as  trustees  is  im- 
material in  a  question  as  to  their 
peraonal  liability  for  expenses. 
The  decree  runs:  *  decerns  against 
them  as  trustees;  and  also  per- 
sonally, in  so  far  as  that  may  be 
necenary  from  a  deficiency  of  the 
trust  funds.'  Kay  v.  Wilson^  12 
D.  845. 
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loss  would  nevertheless  have  been  sustained, — as,  for  ex- 
ample, that  the  debtors  were  at  the  time  notoriously  insol- 
vent or  ^  unresponsal'  (a).  When  such  is  not  the  case,  for 
any  indulgence  granted  to  a  debtor,  the  trustee,  and  not  the 
estate,  must  be  the  sufferer.  Thus  an  executor,  who  imme- 
diately after  his  confirmation  pressed  for  payment  of  a  bill 
due  to  the  deceased,  but,  instead  of  doing  ultimate  dili- 
gence, obtained  only  a  payment  to  account,  and  took  an- 
other bill  as  a  further  security,  and  allowed  the  matter  to 
lie  over  for  two  years,  when  the  debtor  became  bankrupt 
and  both  bills  useless,  was  held  personally  liable  (b).  So 
also  the  cautioners  of  a  factor  loco  tiUoris  have  been  held 
responsible  for  the  recovery  of  funds  situated  abroad, 
although  the  factor,  not  being  recognised  out  of  Scotland, 
could  only  sue  for  them  as  attorney  of  the  widow  of  the  de- 
ceased (c)  ;  for  it  is  the  trustee's  duty  to  realize  the  funds 
belonging  to  his  ward,  wherever  situated ;  and  if  he  cannot 
recover  without  certain  proceedings,  it  is  his  duty  to  adopt 
them  or  to  get  other  parties  to  adopt  them,  so  that  no  part 
of  the  estate  may  be  lost  or  carried  off  by  persons  not  pro- 
perly entitled  (d).  So,  if  <a  property  is  sold  without  taking 
proper  steps  for  securing  payment  of  the  price,  and  the 
purchaser  afterwards  becomes  bankrupt,  the  neglect  is  one 
for  which  the  trustees  will  be  personally  responsible  (e). 
Duty  to  The  funds  having  been  got  in,  it  is  the  trustee's  duty 

mielnvMt-  ^  ^^  ^^^^  they  are  properly  invested ;  that  is  to  say,  that 

ment 

(a)  Wat9on  y.  Mathewn^  M.      d62;  Gourlay  v.  Dumbreck^  M. 
8501, 16242 ;  HamUton  y.  HamU-      16192. 

ton,  M.  8502 ;  Steven  y.  Boydy  2  (c)  Ferguson  r,  MenzUs^  8  S. 

Br.  Sup.  432 ;  M.  16277  and  500 ;  782. 

Scrymegeour  v.  Wedderhum^  M.  (d)  Simpson  y.  Dcud,  17  D. 

16289 ;  Irvine  v.  Spence,  M.  8509 ;  814. 

M^ Murdoch  y.  Finlay,  M.  8509.  (e)  Thomson  v.  Davidson^  12 

(b)  Forman  v.  Bums,  16  D.  D.  179. 
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they  are  neither  on  the  one  hand  allowed  to  lie  idle,  nor  on 
the  other,  lent  out  on  a  hazardous  securitj  (a).    In  cases 
where  the  propriety  of  an  investment  is  challenged,  two 
points  require  to  be  distinguished :  1st,  Whether  the  trustees 
had  the  power  to  make  it  in  the  form  adopted ;  2d,  Whether, 
if  there  were  power,  the  transaction  exhibits  such  a  want  of 
prudence  or  discretion  as  to  amount  to  legal  malversation. 
The  first  point  may  arise  either  on  a  construction  of  the 
terms  of  the  trust  deed,  or  a  consideration  of  the  settled 
principles  of  trust  management,  such  as  that  trust  funds 
ought  not  to  be  paid  away  on  personal  security,  or  that 
trustees  cannot  lawfully  lend  to  one  of  their  own  number  (&). 
In  such  circumstances  there  is  a  clear  violation  of  duty, 
and  all  the  damage  thereby  occasioned  to  the  beneficiaries 
must  be  made  good  by  the  trustees  out  of  their    own 
pockets.    The  second  point  is  always  a  question  of  circnm-  Diligence 
stances ;  but,  as  a  general  rule,  it  may  be  laid  down  that  a  ^ 
trustee,  executor,  etc.,  whose  office  is  gratuitous,  is  not  liable 
in  strict  diligence.     He  is  only  liable  in  the  smallest  degree 
of  diligence  of  a  party  acting  for  others  (o).     Where  there 
are  no  positive  acts  of  fraud  or  excess  of  power,  in  order  to 
make  the  trustee  liable  personally,  a  case  of  gross  negli- 
gence must  be  averred  and  proved  (d).    A  trustee  gives 
no  guarantee  against  every  possible  loss  which  may  arise 
from  his  administration.     ^  He  is  only  liable  when  he  has 
been  guilly  of  some  plain  and  obvious  departure  from  his 
duty,  such  as  excess  of  power  or  very  gross  neglect '  (e). 
Thus,  if  the  funds  are  left  in  the  business  in  which 

(a)  MauU  v.  Kerr,  M.  S629.  (d)  Scott  v.  Gray,  1  Mc.  57. 

(&)  Perston  v.  Perston,  1  Mc.  (e)  Per  Lord  Medwyn  in  Bon- 

240.  accord  Insurance  Co.  v.  Soutar, 

(c)  Per  Lord  Ivory  in  Forman  18  D.  296. 
V.  Burns,  15  D.  862. 


184  NEGLIGENCE  OF  PERSONS 

the  truster  was  engaged,  and  of  which  the  trustee  is  a 
partner^  the  beneficiaries  will  be  entitled  to  all  the  profits 
thereby  made  :  for  such  a  proceeding  is  a  violation  of  two 
cardinal  principles — 1st,  that  it  is  a  fluctuating  and  hazard- 
ous security ;  and  2d,  opposed  to  the  rule  that  no  trustee 
can  make  individual  profit  out  of  the  trust  (a).'  And  while 
the  trustee,  factor,  etc.,  are  accountable  for  a  share  of  the 
profits,  the  estate  cannot  be  debited  with  any  portion  of  any 
loss  which  may  be  sustained  (b).  So  also,  the  trustees  are 
liable  if  they  lend  the  money  on  the  security  of  a  bill,  and 
fail  to  do  diligence  thereon  (c),  or  on  a  personal  bond  (d)  ; 
or  if,  having  effected  a  sale  under  a  particular  Act  of  Par- 
liament, they  fail  to  invest  the  proceeds  in  the  manner 
therein  provided,  or  allow  the  fund  to  lie  in  the  hands 
of  a  co-trustee  (e) ;  or  if,  having  appointed  one  of  their 
number  factor  for  the  trust,  they  do  nothing  to  see  that 
the  funds  are  properly  invested  (/)  ;  or  if  they  invest  in  a 
form  not  warranted  by  the  deed,  even  although  the  security 
taken  should  be  heritable,  and  they  should  bona  fide  believe 
the  transaction  to  be  for  the  benefit  of  the  estate  (^).  For 
instance,  if  authorized  to  lend  on  good  security,  real  or 
personal,  they  would  not  be  entitled  to  invest  the  fund  in  a 
redeemable  annuity  over  an  entailed  estate  with  an  insur- 
ance on  the  life  of  the  proprietor;  for  in  such  a  case  they 
could  not  realize  till  the  death  of  the  proprietor,  and  by 
that  means  considerable  prejudice  might  arise  to  the  trust 
estate  (h).     Before  laying  out  the  money  on  an  heritable 

(a)  Laird  v.  Laird,  17  D.  321  ;  (c)    Wellwood  v.   Ross,    9  8. 

Cochrane  v.  Black,  17  D.  984.  790. 

(6)  Fairweather  v.  Guthrie,  16  (/)  Sym  v.  Charles,  8  S.  741. 

D.  214;  Blair,  6  D.  816.  (g)  PolUx/en  t.  Stetoart,  8  D. 

(c)  Ross  V.  Baggie,  13  D.  44.  1216. 

(d)  Blackett  v.  Gilchrist,  10  S.  (h)  Bon-accord  Insurance  Co. 
590.  V.  Soutar,  13  D.  295. 
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security,  it  is  their  duty  to  make  all  proper  inquiry  as 
to  its  sufficiency,  by  obtaining  valuations  from  neutral  and 
qualified  persons,  and  otherwise ;  and  if,  without  their  doing 
so,  the  security  should  afterwards  prove  to  be  insufficient, 
the  loss  of  both  principal  and  interest  will  fall  on  the  trustees 
themselves  (a).  They  will  also  be  guilty  of  negligence, 
attended  with  the  like  responsibility,  if,  when  the  security 
proves  insufficient  through  depreciation  or  otherwise,  they 
fail  to  take  immediate  steps  for  realizing  the  property,  and 
investing  the  fund  in  some  other  manner. 

A  trustee  cannot  exempt  himself  from  responsibility  by  Liabmiy 

^  r  ./      J    for  Factor. 

delegating  his  duties  to  a  factor.  If  the  factor  is  solvent 
at  the  time  of  his  appointment,  and  is  periodically  subject 
to  proper  supervision,  the  trustees  will  not  be  answerable 
in  the  event  of  his  becoming  insolvent  (6).  But  when  they 
fail  to  obtain  from  him  stated  accounts  of  his  intromissions, 
and  to  make  inquiry  into  his  administration,  they  are  guilty 
of  negligence  of  the  worst  possible  description,  a  negligence 
which  is,  in  truth,  nothing  but  a  totkl  disregard  of  the 
trust  (c). 

In  regard  to  the  distribution  of  the  fund  committed  to 
their  charge,  if  trustees  wilfully,  and  through  negligence, 
pay  away  the  fund  to  parties  not  entitled  to  a  preference, 
and  it  ultimately  proves  insufficient  to  pay  all,  they  may 
be  personally  liable  to  those  who  were  left  unpaid.  But 
if,  on  the  other  hand,  there  was  no  reason  at  the  time  to 
apprehend  a  deficiency,  and  if  the  payments  were  made 
in  bcnafide^  in  circumstances  implying  no  preference,  these 
payments  will  be  sustained,  though  from  supervening  cir- 
cumstances it  may  turn  out  that  there  is  not  enough  for  all. 

(a)  Fortyth,  16  D.  345.  (e)  Seton  v.  Dawson,  4  D.  310 ; 

(6)  Lizars  v.  Dickie^  M.  8532  ;      Home  v.  PringU,  16  S.  142. 
Sloan  V.  Aidd,  14  D.  181. 
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So  it  was  held  in  a  case  where  the  trustees  had  acted  on  a 
valuation  of  the  estate  showing  a  large  reversion,  although 
when  it  was  brought  to  a  sale  the  valuations  were  discovered 
to  be  altogether  fallacious  (a). 

(a)  Milkr'8  Trs,  v.  Miller,  10  D.  766. 
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Section  I. 

WHAT  ARE  ACTIONABLE  WORDS  ? 

The  right  to  one's  honour  and  good  name  was  at  one  time  BemedieB 
80  anxiously  guarded  bj  the  law  of  Scotland^  that  attacks  injuries. 
on  the  reputation^  besides  giving  rise,  as  at  present,  to  a 
claim  for  redress  in  an  ordinary  civil  suit,  were  dealt  with 
as  offences  against  public  law,  because  likely  to  lead  to 
breaches  of  the  peace,  and  punishable  accordingly.  Verbal 
injuries  might  be  the  foimdation  of  no  less  than  three  dif- 
ferent kinds  of  procedure :  Ist,  A  criminal  suit  at  the  in- 
stance of  the  Lord  Advocate;  2d,  an  action  in  the  civil 
court  at  the  instance  of  the  individual  injured ;  3d,  a 
process  before  the  commissaries,  partly  civil  partly  criminal 
in  its  nature,  instituted  by  the  private  pursuer  with  con- 
course of  the  procurator-fiscal,  and  concluding  for  dam- 
ages for  the  in juiy  done,  for  the  imposition  of  a  fine  ad 
vindictam  pubUcarriy  and  for  palinode^  or  recantation  of  the  Palinode, 
calumny,  which  the  offender  was  ordained  to  make  in  such 
form  as  might  seem  desirable.  Of  these  various  remedies, 
the  ordinary  action  of  damages  for  defamation  in  the  Sheriff 
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Injury  to 

character. 

What? 


Court  or  Court  of  Session  is  practically  the  only  one  which 
now  remains  (a). 

An  injury  to  character  may  be  done  in  one  or  other  of 
two  ways :  directly,  by  the  application  to  a  particular  indivi- 
dual of  words  or  epithets  tending  to  make  him  mean,  disre- 
putable, ridiculous,  or  contemptible  (6) ;  indirectly,  by  the 
false  imputation  of  such  acts  as  may  lower  him  in  the  esti- 
mation of  the  public,  or  make  his  society  shunned  by  those 
with  whom  he  is  accustomed  to  associate  (c).  It  is  chiefly 
the  latter  form  of  the  offence  that  presents  itself  in  modem 
practice ;  for  though  words  of  the  former  description,  when 
they  go  the  length  of  calling  in  question  a  man's  general 
character,  will  entitle  him  to  damages,  it  is  no  part  of  the 
business  of  a  court  of  law  to  enforce  the  rules  of  pro- 
priety and  good  breeding.  Language,  to  be  actionable, 
must  be  of  that  unwarrantable  kind  expressed  by  the  words 
contumelia  (d)  or  convicitan  of  the  Eoman  law,  calculated 
to  be  injurious  to  a  person's  private  character  or  credit,  or 
to  render  him  ridiculous  or  contemptible  in  the  relations 
of  private  life.  The  foundation  of  the  action  is  the  evil 
Actual  loss  motive   of  the  speaker  (e).    Where  this  is  present^  the 

nflfid  not  ho 

proved.  existence  of  actual  loss  is  unnecessary  to  make  the  suit 
maintainable ;  for,  contrary  to  the  EngUsh  practice,  we  give 
damages  for  wounded  feelings  alone, — e.^.,  for  defamatory 
expressions  contained  in  a  letter  to  the  pursuer,  the  na- 


(a)  Borthwick  on  Libel,  35  et 
seq, ;  Bell's  Pr.  2043. 

(6)  Erak.  Inst.  4,  4,  80. 

(c)  Gros.  Natorrecht,  §  306. 

{d)  Contumelia  quad  petolans 
jacitor  oonyicimn ;  si  facetius 
urhanitas  Tocatur.     Gic. 

(e)  Hoc  sensu  injuria  est  omne 
dictum  vel  factum  ad  alterius  con- 


temtum  dolo  malo  directum,  vel 
omne  factum  quo  dignitatem  al- 
terius l»demus  debitamve  ei  iBfiti- 
mationem  den^;amuB  ?  —  Warn- 
keenig,  §  986.  As  to  the  civil 
law,  Dig.  xlvii.  10;  Gains,  iii. 
220-5;  Puchta's  Pandekten,  § 
387 ;  Puchta*8  Institutionen,  § 
277. 
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tore  of  which  is  known  to  no  one  save  himself  and  the 
writer  (a). 

The  slander  may  be  conveyed  by  every  vehicle  available  Fonn  of 
for  the  communication  of  one  man's  thoughts  to  another. 
It  may  be  in  words  written,  printed,  or  spoken,  expressed 
by  signs  or  by  a  picture,  or  even  by  a  nod  or  gesture,  where 
evidence  of  malice  is  available.  ^Suppose  (says  Lord 
Cockbum)  a  man  only  so  much  as  holds  up  his  finger  to 
you,  if  you  offer  to  prove  that  he  meant  by  that  to  make  ' 
an  imputation  on  your  character,  that  is  relevant'  (b).  Thus, 
insinuations  of  a  woman's  want  of  chastity,  made  not  by 
words,  but  by  signs  and  the  exhibition  of  unchaste  pictures, 
were  found  actionable  (c). 

As  to  what  are  actionable  words,  it  may  be  said,  in  the  What  are 

•  ,.11  fit'  .-  actionable 

first  place,  that  they  include  every  false  imputation  of  an  words  ? 
offence  against  the  law,  however  general  the  charge :  as,  to 


(a)  Bryson  y.  IngUsj  6  D.  363. 
Injuria  non  bonis  damnum  factum 
intelligitur  aed  contra  persons 
dignitatem  admisBum.  —  Warn- 
keenig,  eod,  loco. 

(b)  Kennedy  v.  Allan,  10  D. 
1293.  We  have  nothing  equi- 
valent to  the  diBtLoction  made  by 
the  law  of  England  between  libel 
and  slander.  Libel  is  scandal 
written  or  expressed  by  symbols, 
the  malicious  publication  of  a 
statement  false  in  fact  and  in- 
jurious to  the  reputation  of 
another,  from  which  damage  is 
always  implied  by  law.  lender 
is  restricted  to  words  spoken ;  and 
to  sustain  an  action,  without  proof 
of  special  damage,  the  words  com- 
plained of  must  amount  to  an  im- 
putation that  the  party  has  been 


guilty  of  a  crime  punishable  by 
law,  or  has  some  contagious  dis- 
order which  may  exclude  him 
from  society,  or,  being  spoken^ 
with  reference  to  his  trade,  office, 
or  profession,  may  tend  to  injure 
him  therein.  Disparaging  words' 
of  any  other  kind,  in  order  to  be 
actionable,  require  to  be  produc- 
tive of  special  damage.  But 
though  this  distinction  is  not 
admitted  in  the  law  of  Scotland, 
practically  a  similar  result  is  ob- 
tained by  the  growing  tendency 
of  the  Court  to  throw  out  actions 
for  mere  words  of  abuse,  when 
they  have  been  unaccompanied 
by  positive  damage.  —  Broom^s 
Com.  762. 

(c)   Whyte  V.  Smith,  Mar.   3, 
1798 ;  Borthwick,  186. 
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say  that  another  is  a  thief  (a),  swindler,  robber  (b)j  poacher, 
or  murderer  (c) ;  or  amounting  by  implication  to  such  an 
accusation,  without  its  being  specifically  preferred,  as  to  in- 
sinnateinthe  form  of  an  aUegory  that  a  party  aided  and 
abetted  another  tried  and  convicted  of  embezzlement  (d) ; 
or  to  express  the  opinion  that  he  is  fit  to  be  a  member  of 
the  society  of  Botany  Bay  (e) ;  that  twelve  months'  impri- 
sonment is  too  good  for  him ;  or  that  one  was  placed  at 
*the  bar  of  a  police  court  charged  with  refusing  to  give  up 
stolen  property,  and  was  obliged  to  disgorge  his  ill-gotten 
pledges  (/).  They  embrace,  in  the  second  place,  every 
false  imputation  of  something  contrary  to  good  morals: 
as,  to  say  that  another  is  a  cheat  at  cards  (g);  that  he 
was  the  author  of  a  calumnious  letter ;  or  to  write,  ^  The 
person  who  said  I  did  so  has  told  a  gross  and  palpable 
falsehood'  (the  writer  knowing  the  person  meant)  (A).  So 
also,  to  say  that  a  person  was  a  common  informer,  or  that 
he  informed  for  the  sake  of  getting  the  share  of  the 
penalty,  is  actionable ;  for  (said  the  Court)  though  it  may 
be  perfectly  legitimate  to  give  information,  an  informer 
is  by  no  means  a  popular  character  (t).  To  call  a  man 
a  'blackguard,'  'bad  character'  (£),  or  a  'vagabond'  (Q, 
is  relevant,  even  without  any  inuendo.  In  one  case,  the 
quotation  of  a  passage  from  Holy  Willie's  Prayer  was  inn- 

(a)  McLean  v.  Grays^  Hume,  (g)  Patertton  v.  Shaw^  8  8.  573, 

6021.  5  M.  273 ;  Home  v.  Lundiej  10  8. 

{b)  Cairns  v.  Thomon^  4  Sup.  508. 

356.  (A)  Chr%8iie  v.  Henry ^  3  S.  11 ; 

(c)  Browvke  v.   TAonuon,  21  Scott  v.  Doherty,  6  D.  5. 

D.  481.  (0  Graham  v.  Roy,  IS  D.  634. 

(d)  Mackie  v.  LawsoHj  13  D.  (it)  BrownUe  v.   Thomson^  21 
725.  D.  481. 

(e)  Macdonald  v.  Macdonaldy  (0  Brown  v.  JamUeon^  Home, 
2  June  1813,  F.  C.  640. 

(/)  ScoidUr  V.  Gunn,  14  D.  920. 
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endoed  as  importing  a  charge  of  hypocrisy,  and  of  publish- 
ing religions  tracts  for  the  sake  of  gain,  and  the  case  was 
held  relevant  (a). 

There  -may  be  some  doubt  of  the  actionable  nature  of  Abusive 
the  words,  '  low/  ^  mean,'  ^  despicable,'  ^  ungenerous,'  *  un- 
manly,' and  the  like.  When  the  words  rather  imply  the 
want  of  certain  qualities  which,  in  the  opinion  of  the 
speaker,  it  is  desirable  to  possess,  than  the  existence  of 
others  which  it  is  desirable  to  be  without,  a  man  may 
answer  such  a  description,  without  being  in  any  appreci- 
able degree  a  worse  member  of  society  on  that  account; 
and  as  to  one's  faults  of  temper,  manners,  or  habits,  a 
reasonable  freedom  of  observation  may  be  submitted  to, 
and  ought  to  be  tolerated,  provided  it  does  not  go  the 
length  of  calling  in  question  his  moral  character,  truth- 
fulness, or  honesty  (b).  It  is  also  to  be  observed,  that  some 
epithets,  innocent  in  certain  cases,  may  be  actionable  in 
certain  others.  To  charge  a  man  with  being  once  drunk, 
is  not  necessarily  actionable;  but  there  are  situations  in 
life,  in  which  even  the  imputation  of  a  single  act  of 
drunkenness  would  amount  to  a  gross  and  offensive  scan- 
dal, as  to  say  that  a  clergyman  was  drunk  in  the  pulpit,  or 
a  surgeon  by  his  patient's  bedside  (c) ;  and  although  the 
charge  of  being  in  the  constant  practice  of  indulging  in 
ardent  spirits  may  be  excusable  when  applied  to  a  man,  it 
would  undoubtedly  entitle  a  female  to  damages,  more  par- 
ticularly when  she  is  employed  in  such  a  situation  as  that 
of  a  housekeeper  (d).  One  may  be  entitled  to  say,  in  refer- 
ence to  a  particular  statement,  '  That  is  a  lie,'  or,  '  You  are 

(a)  Drummond  v.   Lyall  and         (c)  Friend  v.  Skelton^  2  Mar. 
Hogg^  1860  (not  reported).  1855. 

(6)  Rae  v.  APKay,  14  D.  988.  (d)  Aird  v.  Kennedy,  13  D. 

775. 
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Words 
Bpoken  in 


rtxa. 


a  liar/  for  that  is  bat  an  emphatic  denial  of  its  accuracy ; 
but  to  say  that  ^  he  was  a  known  and  infamous  liar'  (a),  or 
the  ^  greatest  liar  in  the  country/  goes  to  general  charac- 
ter,  and  is  relevant  to  infer  damages  (6).  So  one  cannot 
lawfully  say  of  another,  that  his  character  was  so  little 
approved  of  that  it  was  despised  by  every  one  in  the  neigh- 
bourhood (c)  ;  nor  apply  to  him  such  epithets  as  an  impu- 
dent scoundrel,  a  d  d  scamp,  a  viUain,  and  a  rascal  (d)y 
a  scoundrel  that  ought  to  be  hanged  (e).  In  fact,  in  one 
case  it  was  said,  that  in  this  country  anything  ^  diat  pro- 
duces uneasiness  of  mind  is  actionable.'  But  this  doctrine 
must  be  taken  with  a  liberal  qualification.  In  particular, 
general  passionate  words  of  reproach  spoken  in  rixa^  in  the 
course  of  a  scolding  match,  or  in  the  heat  of  an  altercation, 
are  not  actionable,  when  there  has  been  no  repetition,  or 
attempt  to  spread  the  scandal,  after  the  parties  have  cooled 
down.  Such  verba  jactantiay  delivered  under  such  circum- 
stances, are  not  likely  to  do  any  serious  harm  to  either  side ; 
and  if  the  law  should  interfere  at  all,  it  should  be  through 
the  medium  of  a  police  officer,  and  not  in  the  form  of 
an  action  of  damages.  For  example,  when  some  persons 
were  making  merry  in  a  tavern,  a  woman  who  was  neither 
seen  nor  known  called  out  to  them,  through  an  opening  in 


(a)  Dawson  v.  Boyd,  12  S.  673. 
(6)  McLaren  y.  Robertson,  21 
D.  185. 

(c)  Denham  y.  Ogilvie,  4  Mur. 
195. 

(d)  MiUer  v.  Mackay,  26  Nov. 
1811.  In  this  case,  the  defender 
had  called  the  pursuer,  in  the 
oourse  of  a  squabble,  a  '  scoun- 
drel* and  a  ^  cheat/  The  report 
bears:  '  The  Court  was  somewhat 
divided  in  opinion ;  but  the  ma- 


jority, on  the  footing  of  the  in- 
creased civilisation  of  the  age 
having  rendered  people  more  alive 
to  verbal  injuries  than  their  an- 
cestors, and  that  the  law  ought 
as  much  as  posBible  to  keep  pace 
with  the  progress  of  manners,  al- 
tered the  Lord  Ordinary^s  inter- 
locutor, and  found  damages  due.* 
(e)  White  V.  Clough,  10  D. 
332;  ClelandY.  Afack,  5  Mur.  70; 
Mackenzie  Y.  Murray,  2  Mur.  167. 
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the  wall,  to  hold  their  peace,  and  one  of  the  party  answered, 

*  Hold  your  tongue,  you  d d  whore,'  the  Court  held 

that  this  was  not  a  case  for  damages  (a).  In  another  case, 
a  lady,  irritated  at  a  servant  staying  out  at  night,  at  the 
house,  as  she  supposed,  of  a  Mrs  A.,  said  to  her,  on  her 
return,  ^  Go  back  to  that  whore's  house  ;  Mrs  A.  is  nothing 
but  a  whore.'  The  Court  found  no  damages  due  (6).  Two 
referees  having  fallen  out  about  the  nature  of  their  award, 
one  of  them  called  the  other  ^  a  partial  fellow,  and  a  partial 
judge.'  The  Court  dismissed  the  action  (c).  To  found  an 
action  of  damages  for  verbal  injury,  there  must  either  be 
actual  damage  or  animtts  injuriandi  (d) ;  and  in  these  in- 
stances both  elements  are  wanting. 

This  is  especially  true  of  those  cases  in  which  an  apo-  Apology. 
logy  has  been  made  and  accepted,  and  the  parties  con- 
tinue their  former  intercourse  as  if  nothing  had  happened. 
A  servant  was  wrongfully  charged  by  her  mistress  with 
theft.  The  police  were  sent  for,  and  then  sent  away, 
without  the  girl  being  taken  into  custody.  She  continued 
in  her  situation,  and  all  was  forgotten  or  forgiven,  till 
about  a  week  after,  when,  having  been  dismissed  for  dis- 
obedience, she  raised  an  action  of  damages  for  the  slan- 
der. The  Court  dismissed  the  action,  because,  ^  if  such 
a  matter  is  to  be  taken  up  at  all,  it  should  be  done  at 
once'  (e).  Where  an  apology  and  retractation  have  been 
offered  and  accepted  at  the  time,  it  may  be  founded  on  as 
an  answer  to  the  action,  without  a  counter  issue  (/).     If 

(a)  SomerviUe  v.    Buchannan^  {h)  Reed  v.  Scott^  4  S.  6. 

Home,  608  ;   Shand  v.   Finnie,         (c)  Grant  v.  Smith,  16  S.  658. 
Home,  612 ;    Cusnine  v.  Beghie,         (d)  Craig  v.  Hunter,  29  June 

Hume,  622;  WCrae  v.  Stevenson,  1809. 
Hume,  631 ;   Etcart  v.  Mason,         {e)  A,  v.  B.,  16  D.  269. 
Hume,  633 ;  Robertson  v.  Falconer^  (/)  Campbell  v.  Menzies,  17  D. 

Hume,  603.  1132. 
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not  accepted,  the  apology  is  only  available  in  mitigation  of 

damages. 
Reflections         Thirdly, — ^Reflections  upon  a  party's  private  habits  and 
pecuiiari-     personal  peculiarities,  holding  him  up   to  public  hatred, 

tl6fia 

contempt,  or  ridicule,  or  having  a  tendency  to  make  his 
company  offensive,  may  also  be  made  the  subject  of  an 
action.     To  say  that  a  woman  is  of  a  strumous  habit,  or  is 
of  an  insane  family,  is  actionable ;  still  more  to  accuse  her 
of  unchastity  (a).     Nay,  proceedings  may  be  taken  on  an 
imputation  against  a  female  of  light  and  improper  conduct, 
— not  amounting  to  a  positive  charge  of  unchastity, — such 
as  that  she  was  an  abominable  woman,  a  peraon  of  im- 
proper character,  that  so  and  so  was  too  intimate  with  her, 
etc.,  etc.,  and  in  such  a  case  unchastity  and  light  conduct 
may  be  alternatively  inuendoed  in  the  same  issue  (b).     In 
like  manner,  it  is  not  lawful  to  represent  the  private  habits 
of  a  person  to  be  those  of  a  glutton  and  gourmand,  in  a  series 
of  offensive  paragraphs  in  a  local  print,  each,  taken  by 
itself,  more  ludicrous  than  defamatory,  but   all  drawing 
public   attention   to  the   defender's   personal   appearance, 
manners,  etc.,  although  without  making  any  imputation  on 
his  honesty  or  morality  (c).     Cases  of  this  kind  must  neces- 
sarily largely  depend  upon  their  own  circumstances.     In 
the  one  referred  to,  the  Court  were  much  moved  by  the 
pursuer  being  so  constantly  and  pertinaciously  made  the 
butt  of  the  defender's  sarcasm* 
Slander  of  But  perhaps  the  worst  form  which  defamation  can  take 

trade.  is  when  it  is  directed  against  a  man's  trade  or  occupation ; 

as,  for  instance,  to  say  that  a  certain  firm  is  about  to  become 
bankrupt  (d),  that  a  medical  man  is  a  qnack, — ^that  a  writer 

(a)  Borthwick,  185.  (c)  Sheriffs,  Wilson,  17  D.  628. 

(h)M'Culloch  V.  Lett,   13  D.  {d)  M'Vean  v.  Blair,  Hume, 

334.  609 ;  LoutJiery,  Roe,  Hume,  692. 
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has  no  professional  skill, — ^that  a  merchant's  goods  were  an 
imposition,  and  rotten,  mildewed  trash  (a), — that  from  the 
lectures  of  a  certain  professor  of  medicine  no  knowledge 
would  be  gained  which  would  enable  the  students  to  cure 
diseases  (ft), — that  a  person's   house  is  a  house  of  bad 
fame  (c).     In  one  case,  a  sensitive  medical  gentleman  com-  Profes- 
plained  that  his  designation  in  the  charter  of  a  local  infir-  signation. 
mary — ^Medicinae  Doctor  in  Aberdonia' — was  translated 
Doctor  of  Medicine  in  Aberdeen,  instead  of  Physician  in 
Aberdeen.    The  action  was  sustained,  but  after  years  of 
litigation  the  defenders  were  assoilzied.  * TheLords  thought,' 
says  the  report,  *  that  they  did  not  meet  to  decide  what  was 
civilj  but  what  was  wrong ;  the  translation  was  good,  and 
no  damage  had  followed  or  could  follow  upon  it'  (d).    But 
when  a  wrong  designation  Js  given  to  a  person  in  business 
without  any  evil  intention,  and  by  a  purely  innocent  mis- 
take, the  party  making  the  blunder  is  bound  to  make  up 
the  loss  thereby  occasioned,  if  any  has  been  actually  sus- 
tained.    Thus  a  newspaper,  in  publishing  the  list  of  bank- 
rupts,  printed  the   name  of  John   Craig,   shoemaker  in 
Glasgow,  for  James  Craig ;  but  the  mistake  having  been 
corrected  and  handsomely  apologized  for  in  the  next  issue, 
the  Court  dismissed  an  action  by  an  individual  bearing  the 
name  of  John  Craig,  on  the  ground  that  he  had  failed  to 
prove  that  he  had  suffered  any  loss  from  the  erroneous 
notice  being  applied  to  him  (e).     Some  years  after,  the 
same  newspaper  made  another  mistake  of  the  same  kind ; 
but  the  case  had  this  time  a  different  result.    In  giving*  the 

(a)  Hamilton  v.  Arbuthnot^  M.  ((/)  Memis  v.  Jopp^    M.  App. 

13923  and  7682.  Delinquency,  No.  2. 

(6)  Hamilton  v.  Duncan,  4  S.  (e)  Craig  v.  Hunter,  29  June 

418.  1809,  F.  C. 

(r)  Mason  v.  Tait,  13  D.  1347. 
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list  of  bankrupts  from  the  Gazette,  they  copied  the  name 
of  J.  R.,  wine  and  spirit  merchant,  251  Gallowgate  Street, 
Glasgow,  but  omitted  the  words  in  italics.  The  proprietor, 
though  the  mistake  was  admitted  to  be  quite  innocent,  was  held 
liable  in  damages  to  another  J.  R.,  carrying  on  business  as 
a  wine  and  spirit  merchant  in  another  part  of  the  town  (a). 

It  is  not  a  libel  to  say  in  a  controversy,  as  to  a  point  of 
medical  practice,  that  the  statements  published  by  Mr  A. 
and  his  assistant  Dr  B.  were  utterly  devoid  of  truth,  this 
not  being  a  charge  of  falsehood,  but  a  comment  on  pub- 
lished statements  coming  within  the  limits  of  fair  contro- 
versy (6).  But  it  is  otherwise  for  a  writer  to  say  of  a  medi- 
cal practitioner,  that  he  regarded  him  as  long  placed  beyond 
the  pale  of  professional  respect  and  courtesy  (c) ;  or  that 
he  had  been  drunk  on  three  consecutive  days,  and  that  his 
treatment  of  a  case  had  been  marked  by  carelessness  (d), 

A  soda-water  manufacturer,  who  complained  that  it  had 
been  said  of  him  that  he  did  not  understand  his  business, 
that  he  was  going  to  give  it  up,  and  would  be  ejected,  and 
defender  was  going  to  commence  it  (e),  was  held  not  to 
have  stated  a  relevant  case. 

Words  meaning  to  represent  the  pm*suer  as  insolvent 
may  also  be  actionable ;  but  an  allegation  simply  that  the 
defender  represented  the  pursuer  as  a  person  in  poor  cir- 
cumstances, is  not  necessarily  defamatory,  but,  on  the 
contrary,  may  be  sometimes  even  creditable  or  compli- 
mentary. Therefore  it  was  held  that  it  was  no  libel  to 
say  4hat  the  pursuer  was  not  worth  L.IO,  was  totally  de- 

(a)  Outram  and  Co.  v.  Reid^  (c)  Millar  v.  Robertson^  16  D. 

14  D.  577.  661. 

(6)  MiUar  v.  Robertson,  15  D.  (d)  Bal/our  v.  Wallace,  15  D. 

661.  913. 

(0  Buchan  v.  Walch,  20  D.  222. 
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void  of  credit,  and  that  no  one  would  give  him  credit 
to  that  amount,  although  the  words  were  inuendoed  as 
meaning  that  the  pursuer  was  in  poor  or  insolvent  cir- 
cumstances (a).  A  letter  was  read  to  a  public  meeting 
by  A.,  stating  that  the  writer,  B.,  when  at  a  railway  sta- 
tion, saw  a  telegraph  message  received  for  so  and  so,  and 
which  was  to  the  effect,  etc.  No  such  message  having  been 
received,  the  telegraph  keeper  brought  an  action  against 
both  parties,  on  the  ground  that  it  was  tantamount  to  a 
charge  of  breach  of  duty  on  his  part  in  allowing  the  con- 
tents of  telegrams  to  become  known.  The  one  defender, 
B.,  contended  that  the  expressions  used  were  innocent,  and 
if  to  be  inuendoed  at  all,  the  issue  should  be,  whether  the 
letter  ^represented,  and  was  intended  to  represent,'  etc.;  and 
the  other  defender.  A.,  maintained  that  as  he  knew  nothing 
about  the  matter  except  what  was  contained  in  the  letter, 
he  could  not  be  held  guilty  of  a  calumny.  But  the  Court 
allowed  an  issue  against  both  defenders  as  to  whether  the 
said  letter  was,  in  whole  or  in  part,  of  and  concerning  the 
pursuer,  and  did  falsely  and  calumniously  represent  that 
the  pursuer  had  committed  a  betrayal  of  confidence  and  a 
violation  or  gross  and  culpable  neglect  of  duty,  by  divulging, 
or  allowing  culpably  to  become  known,  to  the  defender  the 
import  of  a  message  transmitted,  etc.  {h). 

We  have  already  seen  that,  although  a  husband  must  Parties  to 
be  cited  for  his  interest  when   his  wife  is  pursued  for  a  ^  "^"^* 

1       .  t  1     •      1  /  \        1  t       Husband 

delict^  he  is  not  answerable  m  damages  (c)  ;  she  cannot  be  and  wife, 
imprisoned ;  and,  till  the  marriage  is  dissolved,  any  heiitable 
estate  which  she  may  hold  to  the  exclusion  of  her  husband, 
is  the  only  source  from  which  satisfaction  for  her  own 

(a)  McLaren  v.  Robertson,  21         (6)  Richards  v.  Chisholm,  22  D. 
D.  186.  215. 

(r)  Supra,  24 ;  i4.  v.  J5.,  M.  6072. 
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personal  wrongs  can  be  obtained  (a).  On  the  other  hand, 
although  the  husband  may  prosecute  for  a  verbal  injury 
done  to  his  wife,  she  has  a  title  to  sue  for  the  vindication 
of  her  character,  altogether  independent  of  the  husband  or 
his  representative  (J).  If  the  husband  is  abroad,  the  de- 
fender is  not  entitled  to  have  a  mandatory  sisted  (c). 

If  the  action  is  not  raised  during  the  lifetime  of  the 
wrong-doer,  it  may  be  directed  against  his  personal  repre- 
sentatives, because  actions  ex  delicto  are  transmissible  to 
the  effect  of  obtaining  compensation  from  the  estate  left 
behind  him  (d).  Indeed,  the  calumny  may  be  contained 
in  the  latter  will  of  a  person  deceased ;  and  if  the  executors 
are  not  liable  in  such  a  case,  the  individual  injured  woiild 
be  without  redress  {e).  On  a  like  principle,  it  is  competent 
for  a  person  to  vindicate  the  memory  of  his  father,  or  other 
near  relative,  by  bringing  an  action  in  respect  of  the 
scandal  against  the  person  by  whom  it  was  uttered.  Allow- 
ing, as  we  do,  actions  on  account  of  wounded  feelings,  no 
deeper  suffering  can  be  imagined  than  that  which  is  caused 
to  afflicted  relatives  by  the  defamation  of  the  dead;  and 
there  is  a  text  of  the  Koman  law  which  fully  supports  tills 
doctrine :  "  Quoties  funeri  testatoris  vel  cadaveri  fit  injuria, 


(a)  Berth.  173. 

(6)  Smith  V.  Stoddart,  12  D. 
1186. 

(c)  Gale  V.  Bennet,  19  D.  665. 

(d)  D.47,l,DePrivatiaDelicte8, 

§1. 

(e)  A  pezBon  having  died  leav- 
ing a  deed  creating  a  trust  for 
certain  purposes,  but  declaring 
that  there  should  be  excluded 
from  all  benefit  under  it  *the 
children  of  Thomas  and  Hugh 
Fnwer — Simeon  and  Levi,  bre- 


thren in  iniquity/*— one  of  these 
parties  presented  a  petition  to  the 
Court,  praying  that  the  words 
quoted  should  either  be  expunged 
from  the  record  or  declared  in- 
jurious. The  petition  was  held 
incompetent;  but  in  a  subsequent 
action  of  declarator,  the  expres- 
sions in  the  deed  were  found  to 
be  groundless  and  injurious. 
FraserY,  Spottiswoode^  1764,  M. 
14978,  Borthwick  169. 
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siquidem  post  aditam  haBreditatem,  fiat  decendum  est,  haeredi 
quodammodo  factam ;  semper  enim  hseredis  interest  def uncti 
existamationem  purgare '  (a).  Accordingly,  *even  a  matter 
of  history,'  it  has  been  said,  ^  may  be  a  ground  for  claiming 
damages  if  it  is  injurious  to  descendants'  (6). 

In  the  general  case,  two  persons  cannot  join  as  pursuers  lucorponi- 
in  an  action  for  calumny  (c);  but  if  the  subject  of  the 
defamation  is  a  mercantile  firm,  the  action  may  be  insti- 
tuted by  the  partners.  A  trading  firm  is  liable  to  be  sued 
for  the  slander  contained  in  books  or  newspapers  issued 
from  their  establishment;  nay,  a  joint-stock  company, 
though  incapable  of  ill-will  towards  any  person,  is  liable 
for  a  libel  published  by  its  agents  or  directors  with  its 
authority :  €.g.j  when  the  South-Eastern  Railway  Company 
falsely  published,  through  their  electric  telegraph,  that  a 
bank  had  stopped,  they  were  subjected  in  damages  (d). 
Conversely,  an  incoi'poration  may  raise  an  action  of  damages 
for  slander  affecting  the  character,  credit,  or  position  of 
the  concern,  such  as  an  imputation  against  a  bank,  ^  that 
through  the  fraudulent  connivance  of  the  committee  of 
management,  some  of  their  number  had  been  allowed  to 
put  their  hands  into  the  bank  till;'  that  the  transaction 
was  a  ^  juggle,'  and  that  its  managers  were  not  entitled  to 
public  confidence.  ^  A  bank,'  says  Lord  Ardmillan,  ^  being 
a  corporation,  has  no  personal  feelings,  and  an  action  for 
mere  solatium  for  wounded  feelings  is  unsuitable.  But  a 
bank  sustained  by  public  confidence  has  no  better  heritage 
than  credit  and  character;  and  a  false  accusation  affect- 
ing its  credit  and  character,  and  injuring  it  by  creating 

(a)  Dig  de  Injuriis  (47-10)  lex         (c)  Borth.  174. 
1§6.  SeeCra«/br(/v.Afitt,5Mur.  (rf)  Whitfield  v.  S,-E.  Ry,,  1 

215.  El.  Bl.  and  EU.  121. 

(6)  Walker  v.  Robertson,  2  Mur. 
516. 
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distrust  and  alarm,  is  surely  a  wron£^  of  a  slanderous  de- 

^  '^.^di^  '^  .f  Jr^  J  L  held 

entitled  to  claim  damages  from  a  person  who  said  that  it 
was  a  regiment  of  cowards  and  blackguards  which  had  been 
degraded  bj  the  Duke  of  Wellington,  etc.  (b).  Action  was 
also  sustained  at  the  instance  of  the  Society  of  Solicitors  at 
Law,  for  what  would  now  be  deemed  a  harmless  lampoon, 
comparing  them  to  the  *  Worshipful  Society  of  Chaldeans, 
Cadies,  or  Running  Stationers  of  Edinburgh '  (c).  A  libel 
on  a  corporation  may  frequently  also  take  the  form  of  a  libel 
on  individual  members,  or  its  directors.  In  such  an  event 
both  are  entitled  to  damages  (d),  whether  the  individual 
partner  suing  has  been  mentioned  in  the  libel  by  name  or 
not  (e).  But  if  the  slander  be  directed  solely  and  exclusively 
against  individuals,  consisting,  for  instance,  of  an  accusation 
that  they  are  each  cheating  the  society,  this  is  not  a  slander 
against  the  society,  but  against  themselves  as  individuals, 
for  which  of  course  they  only  have  a  cause  of  action.  Thus 
the  fleshers  of  Dumfries  were  held  not  entitled  to  complain, 
as  a  corporation,  that  one  of  the  magistrates  had  said  that 
'  the  town  had  been  swindled  out  of  their  rents  or  dues  from 
the  fleshmarket'  (/);  but  it  was  said  damages  might  be 
competently  claimed  by  any  number  of  fleshers  individually 
in  respect  of  the  injury  done  them  as  a  body  (^), 

A  libel  is  defined  by  English  writers,  a  malicious  de- 
famation expressed  in  print,  writing,  or  by  signs,  tending  to 

(a)  North  of  Scot.  Bank  v.  Dun-  (d)  Hustler  v.  Allan,  8  D.  866. 
can,  19  D.  884 ;  Clydesdale  Bank  (e)  Williams  v.  AUan,  3  D.  600. 
V.  Gunn,  1863.  (/)  Fleshers  of  Dumfries  v. 

(b)  Sheerloch  v.  Beardsworth,      Rankine,  10  Dec.  1816,  F.  C. 

1  Mur.  196.  (g)  Selkirk  v.  Eankin,  2  Mur. 

(c)  Solicitors  v.  Robertson,  M.      128. 
13936. 
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injure  the  reputation  of  another/  etc.  (a) ;  and  in  our  old 
criminal  process,  for  verbal  injuries,  proof  of  the  animus 
injuriandi  was  essential  to  its  vaiiditj.  But  where  the 
action  is  brought  ad  civilem  effeetumy  although  the  founda- 
tion of  it  is  still  the  same — the  evil  motive  of  the  speaker — 
this  expression  must  be  understood  in  a  much  wider  sense 
than  was  assigned  to  it  in  cases  brought  for  the  punish- 
ment of  the  delinquent.  In  common  acceptation,  the  word  Meaning  of 
malice  means  spite,  hatred,  or  ill-will ;  but  in  its  legal  sense 
it  is  defined :  ^  a  wrongful  act  done  without  just  cause  or 
excuse.'  It  consists  in  doing  that  from  ill-will  which,  sepa- 
rate from  the  motive,  it  may  be  right  to  do  (i).  In  the 
popular  sense  of  the  word,  a  man  cannot  be  supposed  to 
bear  malice  against  an  entire  stranger,  whom  he  has  met 
for  the  first  time  casually  on  the  street ;  but  if  he  knocks 
him  down,  he  is  guilty  of  malice  in  law,  because  it  was  an 
act  wilfully  done,  without  just  cause  or  excuse.  In  the 
same  way,  if  you  '  traduce  a  man,  whether  you  know  him 
or  not,  or  whether  you  intend  to  do  him  an  injuiy  or 
not,  the  law  considers  it  as  done  of  malice,  because  it  is 
wrongful  and  intentional'  (c).  In  short,  the  difference  be- 
tween actual  malice  and  legal  malice  may  be  thus  stated : 
the  one  imports  a  bad  motive,  the  other  the  want  of 
any  good  motive; — the  one  a  deep  and  deliberate  desire 
to  injure  a  particular  individual ;  the  other  a  general 
temper  of  mind  showing  the  absence  of  all  self-control ; — 
the  one  a  disposition  to  do  harm;  the  other  an  indiffer- 
ence as  to  whether  harm  follow  or  not,  or  recklessness  of 
the  comfort  and  safety  of  others.  Malice  in  its  legal  sense  includes 
is  thus  employed  to  signify,  not  only  personal  spite,  but 

(a)  Broom*8  Com.  747.  (c)  Per  Bayley,  J.,  in  Bromage 

(6)  Per  L.  C.  Com.  in  Robert-      v.  Prosser^  4  B.  and  C.  255,  Add. 
son  V.  Allardyce,  5  M.  326.  Wro.  580. 
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negligence  or  recklessness  in  the  use  of  language  not 
otherwise  justifiable.  A  man,  it  has  been  said,  who  shoots 
in  a  crowd,  or  with  his  eyes  shut,  if  he  happens  to  kill,  is 
as  guilty  as  if  he  had  taken  steady  aim  at  a  particular  in- 
dividual ;  and  if  a  person,  without  any  intention  of  injuring 
another,  chooses  to  express  himself  in  a  rash  and  reckless 
way,  from  which  damage  is  sustained,  he  must  answer  for 
the  consequences. 

This  principle  has  been  long  well-established  in  the  law. 
^  The  criminal,'  says  Baron  Hume,  ^  is  different  from  the 
civil  process,  that  to  warrant  the  inflicting  of  any  punish- 
ment, the  animtia  injuriandiy  or  special  malice  of  the  act, 
must  be  shown;  whereas  mere  petulance  or  indiscretion 
may  be  the  just  ground  of  an  award  for  the  reparation  of 
damages,  though  the  parties  are  not  known  to  each  other, 
if  the  things  said  are  naturally  and  in  themselves  of  an 
injurious  tendenc/  (a).  Or,  as  it  is  expressed  by  Lord 
Kames,  in  a  case  relating  to  a  libel  published  in  a  news- 
paper,— 'Damages  may  be  founded  on  culpa  without  an 
animus  injuriandi;^  and  therefore  the  publisher  was  held 
liable,  although  he  did  '  not  intend  to  point  the  paragraph 
at  the  pursuer,  nor  had  any  notion  that  it  related  to  him,' 
and  so  was  free  of  malice  (i).  Mr  Borthwick  mentions  an 
unreported  case,  wherein  a  certain  gentleman,  upon  the 
information  of  his  son,  a  raw  youth,  that  he  had  been  filled 
drunk  by  certain  parties,  who  had  elicited  from  him,  while 
in  that  state,  a  bond  for  L.2000,  brought  a  process  of  re- 
duction against  these  persons  full  of  injurious  expressions. 
The  bond  turned  out  to  be  altogether  a  dream,  and,  not- 
withstanding the  high  protection  due  to  a  litigant,  he  was 
found  Uable  in  damage  to  the  parties ;   for  although  he 

(a)  1  Hume,  Com.,  c.  10,  §  3.  (6)  Finlay  v.  Neil  and  Ruddi- 

man,  M.  S436,  Berth.  191. 
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seemed  to  be  void  of  malice,  and  to  be  solely  actuated  with 
a  desire  to  get  rid  of  the  imaginary  bond,  he  should  have 
made  better  inquiry  into  the  truth  of  his  son's  story  before 
instituting  proceedings  (a). 

Using  the  word  malice  in  this  general  sense,  the  action 
of  damages  in  respect  of  slander  may  be  said  to  be  com- 
posed of  these  three  elements  : — 

(1.)  That  the  words  were   calumnious  or  defamatory  Ground  of 

.     .  "     notion. 

m  their  nature. 

(2.)  That  they  were  false. 

(3.)  That  they  were  used  maliciously. 

Now  it  is  a  rule  of  pleading,  that  words  calumnious  or 
defamatory  are  in  law  held  to  be  false,  unless  the  contrary 
is  proved ;  and  that  words  which  are  both  false  and  calum- 
nious are  held  to  have  been  used  maliciously.  Thus,  in  an 
ordinary  case  of  unprivileged  slander, — ^that  is  to  say,  in 
those  cases  in  which  the  language  was  neither  excusable 
nor  necessary, — ^the  pursuer  proves  his  case  by  proving  the 
use  of  the  words  in  issue ;  and  the  only  competent  answer 
which  the  defender  can  make,  is  that  the  charge  or  im- 
putation was  true. 

But  there  are  many  circumstances  in  which  the  employ-  Privaege. 
ment  of  the  language  complained  of  may  be  both  excus- 
able and  necessary ;  and  in  these  cases  some  protection  is 
due  to  a  party  who  may  be  unable  to  prove  the  truth  of 
the  charge  against  the  consequences  of  a  mere  innocent 
mistake.  A  communication  made  batia  fide  on  any  subject- 
matter  in  which  the  party  communicating  has  an  interest, 
or  in  reference  to  which  he  has  a  duty,  is  privileged  if  made 
to  a  person  having  a  corresponding  interest  or  duty,  and 
although  it  contain  criminatory  matter  which,  without  this 
privilege,  would  be  slanderous  and  actionable.    The  protec- 

(rt)  Borth.  193. 
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tion  is  not  confined  to  legal  duties  which  may  be  enforced 
by  action,  but  also  extends  to  moral  and  social  duties  of 
imperfect  obligation. 

The  principle  of  the  rule  is,  that  while  a  person,  having 
no  call  or  occasion  to  speak  of  another,  may  be  reasonably 
supposed  to  be  actuated  by  improper  motives  in  aspersing 
his  neighbour's  character,  in  a  privileged  case  the  occasion 
of  the  speaking  prevents  the  inference  of  malice  which 
would  be  drawn  from  the  terms  of  the  communication  were 
it  unauthorized,  and,  in  the  words  of  an  English  judge, 
affords  '  a  qualified  defence,  depending  upon  the  absence 
of  actual  malice.' 
Issue.  The  issue  in  an  ordinary  action  of  defamation  is  in  the 

following  terms  : — *  Whether,  on  or  about  1st  January  1860, 
in  or  near  the  pursuer^s  shop  situated  in  Blank  Street, 
Edinburgh,  in  presence  and  hearing  of  A.  B.  and  C.  D., 
etc.,  or  either  of  them,  the  defender  did  falsely  and 
calumniously  say  that  the  pursuer  was  a  thief,  etc.,  or  did 
falsely  and  calumniously  use  or  utter  words  to  that  effect, 
etc.,  to  the  loss,  injury,  and  damage  of  the  pursuer  ?'  But  in 
a  case  of  privilege,  the  question  put  is  whether  the  words 
were  used  falsely,  calumniously,  and  maliciously.  Pri- 
vilege is  always  a  matter  for  the  determination  of  the 
judge,  and  if  it  arises  on  the  admitted  facts  of  the 
case,  it  is  put  in  issue  by  the  Court.  If  not,  the  case  is 
sent  to  trial  without  malice  in  the  issue;  and  should  the 
judge  be  of  opinion  that  the  evidence  shows  privilege,  he 
will  direct  the  jury  that  they  cannot  find  for  the  pursuer 
without  proof  of  malice  in  fact  (a).  If,  again,  malice  is  in 
issue,  but  the  evidence  discloses  a  case  different  from  what 
is  presented  in  the  record,  and  the  judge  is  of  opinion  that 
there  is  no  privilege,  he  will  direct  the  jury  to  find  for  the 
(a)  Fenton  v.  Citrrie,  6  D.  705 ;  Dunbar  v.  Stoddart,  11  D.  587. 
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pursuer  if  they  are  satisfied  that  the  words  are  false  and 
calumnious  merely;  or  the  question  of  privilege  may  be 
reserved  for  the  Court,  the  jury  returning  a  special  verdict, 
to  the  effect  that  the  words  are  false  and  calumnious,  but 
were  not  maliciously  used ;  and  this  verdict  will  be  entered 
up  for  the  pursuer  or  defender,  according  as  the  case  may 
turn  out  (a). 

Section  II. 

PRIVILEGED  SLANDER. 

Privilege  is  either  of  that  absolute  kind  which  is  more 
properly  expressed  by  the  term  protection,  or  of  that 
modified  description  which,  in  certain  cases,  may  or  may 
not  be  a  complete  answer  to  the  action.  Of  the  former  Memberaof 
species  of  privilege  is  that  possessed  by  the  members  of  ment 
both  Houses  of  Parliament,  where  unlimited  freedom  of 
speech,  as  one  of  the  essentials  of  representative  govern- 
ment, has  been  amply  provided  by  the  Constitution  (6).  But 
although  a  member  of  either  branch  of  the  Legislature  may 
say  what  he  likes  within  the  walls  of  Parliament,  he  has  no 
right  to  publish  it  to  the  world.  If  he  prints  and  circulates 
a  speech  delivered  in  the  House  of  Commons,  reflecting 
injuriously  upon  private  individuals,  he  must  answer  for  it, 
like  any  other  subject  (c).  On  the  same  principle,  writings 
containing  defamatory  matter  printed  for  the  use  of  the 
two  Houses,  cannot  lawfully  be  circulated  among  those  who 
are  not  members. 

(d)  MackeUary.  Sutherland^  21  (c)  R.  v.  Cheery^    1  M.    and 

D.  222.  S.  280 ;  R.  v.  Abingdon,  1  Esp. 

(b)  Bill  of  Rights,  1  Will,  and  226. 
Mary,  Stat.  2,  c.  2. 
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Supreme 
judges. 


Inferior 
judges. 


2.  The  supreme  judges  of  the  realm  are  not  amenable 
to  their  own  or  any  other  tribunal,  for  anything  said  or 
done  in  a  judicial  capacity.  Wliere  there  has  been  abuse 
of  their  high  oflBce,  the  remedy  is  by  petition  to  the  House 
of  Commons,  or  complaint  to  the  Queen  in  Council.  Any 
inconvenience  flowing  from  this  rule  is  obviously  of  less 
moment  than  the  disastrous  consequences  which  would 
ensue,  were  the  courts  of  the  country  subjected  to  the 
degradation  of  private  prosecution ;  and  if,  for  the  high 
sense  of  duty  derived  from  a  feeling  of  public  responsibility, 
there  were  substituted  the  vacillation,  timidity,  and  want  of 
confidence  which  would  necessarily  result  from  the  judges 
being  constantly  exposed  to  threats  of  actions  of  damages 
at  the  instance  of  every  disappointed  litigant  (a). 

3.  An  inferior  judge  has  also  a  very  large  protection, 
but  of  course  of  a  less  extensive  kind.  So  long  as  he 
strictly  confines  himself  to  his  judicial  functions,  every 
judge,  of  whatever  rank  or  degree,  is  entitled  to  speak  in 
language,  however  strong,  of  the  case  before  him — ^to  ex- 
press his  opinion  on  the  mode  in  which  it  has  been  con- 
ducted, to  reflect  on  the  proceedings  of  the  parties,  to 
censure  practitioners,  and  generally  to  exercise  the  utmost 
freedom  of  speech  in  carrying  out  his  jurisdiction,  sup- 
porting his  authority,  and  maintaining  the  respect  that  is 
his  due  (6).  But  if,  wandering  away  from  the  case  before 
him,  he  goes  into  matters  altogether  needless  and  irrelevant, 


(a)  There  are  yarious  old  Acts 
of  Parliament  anent  malyersatioii 
in  judge8^1449,  c.  17 ;  1457,  c. 
76;  1469,  c.  26;  1487,  c.  103, 
104,  and  105  ;  1540,  c.  104 ;  but 
these  Beem  to  regard  their  public 
responsibility  only,  and  do  not 
show  that  it  was  ever  contem- 


plated at  any  period  of  our  history 
that  a  judge  should  be  liable  to 
be  sued  like  any  ordinary  person, 
for  the  mode  in  which  his  office 
was  administered.  See  Black  ▼. 
M'GUl,  19  July  1706,  reported 
by  Forbes. 
(6)  Ersk.  1,  2,  8. 
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and  takes  advantage  of  his  position  to  vent  his  spite  and  ill- 
will  against  some  one  who  has  had  the  misfortune  to  incur 
his  displeasure  or  hatred,  his  protection  is  at  an  end.  He 
most  then  answer  for  his  words,  like  a  private  party.  His 
judicial  character,  however,  raises  a  presumption  in  his 
favour,  to  the  effect  of  requiring  that  the  pursuer  of  such 
an  action  should  establish,  by  evidence  other  than  the 
violence  of  the  terms  employed,  that  the  proceeding  was,  in 
point  of  fact,  malicious.  For  example,  a  justice  of  peace, 
in  trying  a  poacher,  said,  *  I  do  not  think  he  deserves  any 
mercy,  as,  besides  being  a  poacher,  /  am  informed  he  is  a 
thief,  and  has  been  known  to  steal  beehives  and  leather.' 
The  case  was  three  times  tried  by  a  jury  under  an  issue 
as  to  whether  the  words  were  falsely,  calumniously,  and 
maliciously  spoken,  and  finally  ended  in  a  verdict  for  the 
defender,  upon  a  direction  which  was  upheld  by  the  Court 
and  the  House  of  Lords.  The  Court  drew  a  distinction 
between  an  act  of  competent  judicial  censure  and  an  act 
of  slander  altogether  needless  and  gratuitous.  For  the  for- 
mer no  action  can  be  brought;  for  the  latter  the  magis- 
trate is  answerable,  provided  it  can  be  shown  that  the  words 
are  spoken  maliciously.  At  the  same  time,  malice  is  not  to 
be  inferred  from  the  words  used ;  otherwise  every  case 
which  a  judge  decides  might  be  the  subject  of  an  action  of 
damages,  on  the  mere  naked  averment  that  it  was  malici- 
ous (a).  The  malice  must  be  expressly  proved  by  extrinsic 
evidence.  In  all  other  cases  the  magistrate  has  ample 
protection.     He  is  not  liable  for  any  mere  error  in  ludff-  Not  liable 

^  .  ^  *'  JO     for  error  of 

ment,  or  for  ignorance,  or  laziness,  or  for  any  hasty  and  judgment 
indiscreet  expression,  so  long  as  he  is  uninfluenced  by  any  creet  ex- 
motives  like  those  of  malice.     His  judgment  may  be  unjust ; 

(a)  Robertson  v.  Barclay y  etc.,  4  "W.  and  S.  102,  4  Mur.  516,  6 
Mur.  826,  7  S.  610. 
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but  so  long  as  it  proceeds  only  from  mistake  or  misappre- 
hension, it  is  not  corrupt.     The  object  of  the  law  is  twofold : 
not  to  discourage  gentlemen  from  accepting  of  these  offices, 
and  discharging  their  trust,  and  yet  not  put  it  in  their 
power  to  oppress  (a).     Where  a  judge  called  a  witness  a 
^damned  perjured  villain,'  notwithstanding  the  want  of 
both  reverence  and  temper  in  the  magistrate,  the  Court 
thought  he  had  not  acted  maliciously,  and  therefore  that  no 
action  would  lie  against  him  (b).    More  recently,  it  was 
found  that  an  action  of  damages  was  not  competent  against 
a  Sheriff-substitute  by  one  of  his  procurators,  on  whom  he 
had  pronounced  a  sentence  of  suspension  for  refusing  to 
obtemper  an  order  directing  the  withdrawal  of  a  statement 
from  the  pleadings,  erroneously  deemed  by  the  Sheriff  to 
be  intended  as  an  insult  to  himself  personally  (c).     No 
distinction  can  be  made  between  the  language  used  by  a 
judge  on  the  bench  and  any  other  judicial  act ;  and  there- 
fore the  statutes  passed  for  the  protection  of  justices  of  the 
peace  may,  if  necessary,  be  available,  in  addition  to  what 
has  been  already  said,  as  an  answer  to  any  attempt  by  an 
unsuccessful  suitor  to  repair  his  loss  at  the  expense  of  the 
judge  personally  (rf). 
Witness.  4,  It  is  essential  to  the  pure  administration  of  justice, 

that  a  witness  should  boldly  speak  the  truth,  without  any 
fear  of  the  consequences.  He  is  not  in  the  position  of  a 
volunteer,  but  in  giving  evidence  acts  in  the  discharge  of 
a  public  duty  (e).  He  is  therefore  not  responsible  in  a 
civil  action  for  anything  he  may  say  on  oath ;  for  that  would 

(a)  Gibh  v.  Scott,  2  Elch.  383.  IV.,  c.  87 ;  and  9  Geo.  III.,  c.  29. 

(Jb)  OUphant  y.  McNeil,  5  Br.  The  import  of  these  statateB  is 

Sap.  574.  stated  hereafter,  in  the  chapter  re- 

(c)  Hamilton  v.  Anderson,  18  lating  to  malicioaB  prosecution. 

D.  1003,  H.  L.,  18  June  1868.  (e)  Revis  v.  SmiOi,  18  0.   B. 

((I)  43  Geo.  III.,  c.  141 ;  1  Will.  126. 
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be  practically  allowing  a  new  trial  of  the  cause  between 
different  parties  (a).  But  while  a  witness  is  obUged  to  re- 
veal everything  he  knows  relative  to  the  subject-matter  of 
inquiry,  when  under  examination  in  court,  or  precognition 
by  the  agents  of  the  parties,  he  is  equally  bound  to  bear 
in  mind  that  he  has  no  call  or  occasion  to  go  about  the 
country  telling  every  one  he  meets  of  what  he  is  ready  to 
swear  at  the  trial.  Disclosures  of  this  nature  may  amount 
to  an  abuse  of  the  privileges  of  a  witness,  on  which  the  law 
puts  a  check  by  treating  it  like  a  case  of  ordinary  slander. 
The  same  rule  applies  to  defamatory  statements  in  affidavits 
made  in  the  course  of  judicial  proceedings.  For  these  no 
action  is  maintainable. 

5.  As  it  is  obviously  for  the  public  interest  that  the  con-  Rigbt  of 
duct  of  persons  occupying  positions  of  public  trust  should 
be  constantly  subject  to  the  closest  scrutiny,  a  large  lati- 
tude is  allowed  to  a  private  party  in  presenting  petitions 
to  the  Queen  and  the  two  Houses  of  Parliament,  and  in 
making  formal  complaints  to  the  great  officers  of  State 
respecting  the  conduct  of  magistrates,  officers  of  the  army, 
and  generally  all  persons  engaged  in  the  public  service  (b). 
The  conditions  which  an  honest  exercise  of  the  right  of 
petitioning  seems  to  require,  are,  first,  that  he  should  address 
himself  to  the  proper  officer  having  power  to  give  redress ; 
and  second,  that  the  complaint  should  not  be  made  on  fri- 
volous grounds  and  without  due  inquiry.     In  this  matter.  Complaints 
responsibility  arising  from  a  knowledge  that  a  statement  public 
is  untrue,  is  evidently  much  the  same  as  that  ^hich  comes  ""'"'^ 

(a)  M^LeUan  v.  Miller^  11  S.  supposed  to  be  actuated  by  zeal 

187 ;  Henderson  v.  Broomhead^  4  for  the  public  good.     Thomson  v. 

H.  and  N.  569.  GiUie,  16  May  1810 ;    Ymng  v. 

(6)  A  penoQ  who  accuses  a  Leven^  1  S.  Ap.  179. 
public  official  of  malversation  is 

O 
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from  not  knowing  whether  it  is  true  or  false ;  and  therefore 
if  it  should  appear  that  the  author  of  the  petition  or  com- 
plaint has  fallen  into  mistakes  which  a  proper  inquiry  would 
have  prevented,  his  falsehoods  will  be  treated  as  calumnies 
proceeding  from  malicious  motives.  Where  a  memorial| 
signed  by  several  inhabitants  of  a  district,  was  addressed 
to  the  Home  Secretary,  complaining  of  the  conduct  of  a 
justice  of  the  peace,  and  praying  the  Secretary  to  make 
inquiry  with  a  view  to  his  removal  from  the  commission 
of  the  peace,  it  was  held  that  the  jury  having  found  that 
the  defendants  acted  in  bona  fide^  they  were  not  liable  in 
damages  to  the  justice ;  for  although  they  should  have  ad- 
dressed the  Keeper  of  the  Great  Seal  instead  of  the  Home 
Secretary,  still  it  was  substantially  a  memorial  to  the  Crown, 
as  the  Home  Secretary  might  transmit  it  to  the  proper 
department  (a). 

6.  The  Lord  Advocate  and  his  deputes  are  not  answer- 
able to  a  private  party  for  anything  done  in  the  execution 
of  their  office.  He  is  indeed  compellable  to  name  his  in- 
former (i),  but  is  not  bound  to  produce  the  precognitions, 
declarations,  and  medical  certificates  taken  in  the  course  of 
a  criminal  investigation  (c). 

7.  Courts-martial  and  courts  of  inquiry  held  by  public 
boards  relative  to  the  conduct  of  their  subordinates,  enjoy 
a  similar  immunity.  The  former  are  entitled  to  express 
the  opinion  of  the  Court  upon  matters  proven  before  them ; 
and  the  latter,  in  judging  of  the  conduct  of  their  officers, 
are  presumed  to  be  always  acting  for  the  good  of  the  public 
service.     On  this  principle  the  Court  has  uniformly  refused 


(a)  Harrison  v.  Bush,  6  EL  and 
B.  344 ;  Hemming  y.  Watsotiy  EL 
346 ;  Greig  v.  Edmondstane,  4 
Mur.  06. 


(6)  1679,  c.  78 ;  Steven  v.  Dun- 
das,  1  PoL  Die.  626. 

(c)  Craig  v.  Marjaribanks,  8 
Mur.  341;  HiUv.  FUtcher,  10D,S7, 
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to  review  their  proceedings^  even  when  the  action  has  been 
directed  against  a  member  of  the  board  as  an  individual  (a). 
They  are  also  entitled  to  refuse  production  of  official  docu- 
ments passing  between  the  board  and  their  officers;  but 
thejr  may  in  some  circumstances  be  required  to  exhibit 
communications  made  to  them  by  private  parties  (b). 

When  an  officer  is  directed  by  his  superiors  to  make  an 
official  investigation  into  the  conduct  of  another,  he  is  in 
the  possession  of  a  prima  facie  privilege,  and  he  will  be 
protected  if  the  inquiry  was  rightly  conducted  (c).  The 
pursuer  must  therefore  take  an  issue  of  malice ;  but  if  at 
the  trial  it  turns  out  that  the  defender  went  beyond  his 
duty,  and  that  his  conduct  was  irregular  and  illegal,  the 
pursuer,  even  under  such  an  issue,  will  be  entitled  to  a 
verdict  (d).  The  protection  extends  not  only  to  the  parties  official 
making  the  investigation,  but  to  those  whom  they  require  tions. 
to  examine.    Thus,  a  statement  made  by  an  inferior  officer 

of  Customs,  not  in  casual  conversation,  but  to  his  su- 
perior, in  presence  of  other  Custom-house  officers,  and  in 

the  course  of  an  investigation  and  complaint  made  by  the 
pursuer  against  the  conduct  of  the  defender,  at  which 
both  parties  had  been  summoned  to  attend,  was  found  to 
entitle  the  defender  to  a  verdict,  unless  express  malice  was 
proved  («). 

But  official  documents  reflecting  on  the  conduct  of  in- 
dividuals, or  importing  that  they  had  been  guilty  of  a  breach 
of  the  law,  must  not  be  needlessly  and  ultroneously  pub- 
lished by  those  into  whose  hands  they  may  chance  to  come. 
The  circulation  by  A.  B.  of  an  official  letter  from  the  Stamp 
Office,  addressed  to  him,  and  conveying  a  charge  of  having 

(a)  Boyd  v.  Eeid,  Hume,  610.  (c)  Blackett  v.  Lang^  16  D.  989. 

(6)  Van  V.  Board  of  Customs^  (d)  Ibid. 

20  Feb.  1810,  F.  C.  (e)  Fenton  v.  Currie,  5  D.  705. 
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been  guilty  of  a  breach  of  the  stamp'  laws  by  granting  an 
unstamped  receipt  to  C.  D.,  will  support  an  action  at  the 
instance  of  C.  D.^  on  the  ground  that  it  was  maliciously 
designed  to  convey  the  impression  that  the  pursuer  C.  D. 
had  given  the  information  to  the  Stamp  Office^  and  was  a 
common  informer  (a). 

8.  The  courts  of  the  Established  Church  have  all  the 
privileges  of  a  distinct  judicial  establishment,  separate  from, 
and  altogether  independent  of,  the  civil  courts  of  the 
country.  So  long  as  they  are  acting  within  their  com- 
petency, they  are  not  liable  for  any  errors  into  which  they 
may  fall,  even  when  they  go  the  length  of  instituting  pro- 
ceedings for  the  enforcement  of  ecclesiastical  discipline 
maliciously  and  without  probable  cause.  One  court  cannot 
inquire  into  the  motives  which  influenced  another  in  coming 
to  a  particular  determination  in  a  matter  properly  brought 
before  it.  If  the  wrong  is  suffered  at  the  hands  of  a  kirk- 
session,  the  remedy  is  to  appeal  to  the  Presbytery ;  if  by  the 
Presbytery,  to  the  Synod  of  the  province ;  if  by  the  Synod, 
to  the  General  Assembly.  Over  the  proceedings  of  these 
bodies,  within  the  sphere  of  their  jurisdiction,  the  civil 
courts  have  no  review.  Although  it  may  be  said  that  they 
acted  oppressively,  unjustly,  and  arbitrarily  in  the  admis- 
sion and  rejection  of  evidence,  and  in  the  whole  conduct  of 
the  case,  the  Supreme  Court  has  no  power  to  interfere 
either  with  the  judgment  finally  pronounced,  or  the  differ- 
ent steps  by  which  it  may  have  been  reached  (b).  But 
when  the  case  is  at  an  end,  and  the  court  is  altogether 
functWy  an  inferior  court,  like  a  kirk-session,  whose  de- 
cision may  have  been  reversed  by  its  ecclesiastical  supe- 
riors, is  not  at  liberty  to  reiterate  the  charge,  and  to  cause 


(a)  Kennedy  v.  Allan,  10  D. 


1293, 


(6)  Lockhart  v.  I^tshytery  of 
Deer,  13  D.  1296. 
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it  to  be  again  fulminated  from  the  pulpit.  For  such  irre- 
gular and  unwarrantable  proceedings  there  is  no  protec- 
tion (a). 

A  kirk-session  having  come  to  the  resolution  that  a  cer- 
tain party  was  not  fit  to  be  admitted  to  the  Lord's  table,  on 
account  of  his  immorality,  he  raised  an  action  against  the 
two  ministers  and  one  of  the  elders  who  composed  the 
session,  charging  them  with  having  scandalized  his  charac- 
ter both  in  the  session  and  out  of  doors.  The  Court  re- 
fused a  proof  of  what  was  said  or  done  by  the  defenders  in 
the  kirk-session,  or  in  their  collective  capacity,  but  allowed 
a  proof  of  what  they  did  as  individuals  (b).  As  has  already 
been  said  with  respect  to  similar  cases,  so  long  as  a  member 
of  a  church  court  does  not  trespass  beyond  the  line  of  his 
duty,  the  bona  fide  execution  of  his  office  is  a  sufficient  ex- 
cuse for  any  error  of  which  he  may  be  guilty  (c).  When, 
however,  it  appears  that  there  is  no  bona  fides  in  the  matter, 
but  under  cover  of  his  judicial  character  he  has  been  vent- 
ing' his  spite  and  ill-will  against  another,  his  privilege 
ceases.  His  office  then,  instead  of  being  a  protection,  be- 
comes an  aggravation  of  his  offence.  For  example,  if  a 
member  of  the  session  caused  a  defamatory  minute  to  be 
inserted  in  the  records  without  authority,  he  will  be  answer- 
able under  the  common  issue  (e?).  So,  if  the  pursuer  offers 
to  prove  that  certain  false  and  injurious  statements  were 
made  in  the  kirk-session  or  presbytery  by  a  person  who  on 

(o)  Sturrock  v.  Greig,  11  D.  newspapers  for  publication  ;  but 

1220.  if  the  proceedings  of  a  court  may 

(6)  Robertson  v.  Campbell,  M.  be  lawfully  reported,  it  is  diflScult 

7468.  to  see  why  the  speaker  should  not 

(c)  Porieous  v.  Izat,  M.  13937.  be  himself  the  reporter. 
In  this  case,  it  was  said  a  member  (d)  McLean  v.  Siblmhl^  2  Mur. 

of  the  Oeneral  Assembly  had  no  122. 
right  to  hand  his  speech  to  the 
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other  occasions  had  manifested  malice  against  him,  the 
action  will  be  sustained.  But  in  the  general  case,  if  a  per- 
son's character  is  fairly  and  regularly  brought  before  a 
church  court,  in  the  proper  exercise  of  its  legitimate  func- 
tions, the  members  are  at  liberty  to  indulge  with  the  ut- 
most freedom  in  the  honest  expression  of  their  opinions  on 
the  subject  (a). 

A  similar  protection  covers  a  church  court  in  the  exe- 
cution of  a  statutory  or  ministerial  duty  against  the  con- 
sequences of  their  own  innocent  mistakes  in  matters  of 
form.  Thus,  proceedings  taken  against  a  schoolmaster, 
under  43  Geo.  IH.,  c.  56,  by  the  presbjrtery  of  the  bounds 
having  been  set  aside,  in  respect  of  the  proof  being  not 
properly  authenticated  by  the  signatures  of  the  moderator, 
clerk,  and  witnesses  (6),  a  subsequent  action  of  damages, 
at  the  schoolmaster's  instance,  was  dismissed  for  not  libel- 
ling malice  and  want  of  probable  cause.  The  pursuer  con- 
tended that,  as  the  defenders  had  disregarded  the  statute, 
they  had  deprived  themselves  of  their  protection  by  exceed- 
ing their  jurisdiction.     ^  But,  according  to  this  argument,' 


(a)  McLean  v.  Fraser^  1  Mur. 
358,  was,  as  to  whether  the  defen- 
der, at  a  meeting  of  the  Presby- 
tery of  Mull,  did  falsely,  malici- 
ously,  and  injuriously  say  and 
allege  that  the  pursuer  had  been 
guilty  of  a  gross  violation  of  the 
Sabbath,  etc.  The  Lord  Chief 
Commiflsioner  expressed  a  doubt 
of  the  legality  of  the  action,  and 
the  Jury,  in  respect  of  there  being 
no  evidence  of  malice,  found  for 
the  defender.  Lord  Pitmilly  also 
subsequently  said  he  had  the 
greatest  doubts  of  its  relevancy  ; 


but  as  the  issues  were  framed,  it 
was  his  duty  to  let  them  go  to 
trial.  M^DougtUl  v.  Campbell^  6 
S.  742.  In  this  last  case  the 
Court,  moved  by  the  explicit  aver- 
ment of  malice,  sent  an  issue  to 
trial,  as  to  whether  the  defender 
had  accused  the  pursuer  at  a 
meeting  of  the  kirk-sesBion  with 
being  a  thief. 

(b)  Ruled  to  be  necessary  in 
Brown  v.  Heritors  of  Kilbeny^  8 
W.  S.  441 ;  Ferguson  v.  Skirving, 
12  D.  1145,  H.  L.,  May  28, 
1852. 
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says  Lord  Mackenzie,  *  the  privileges  of  judges  would  be  a 
mockery.    In  one  sense  it  may  always  be  said,  that  a 
judge  in  going*  wrong  has  exceeded  his  powers ;  for  the 
reversal  of  his  judgment  by  the  court  of  review  shows  that 
he  did  what  he  had  no  power  of  doing  with  effect.    But 
that  liability  to  error,  when  fallen  into  from  tw  bad  motive^ 
is  the  very  circumstance  which,  upon  obvious  principles  of 
justice  and  expediency,  supports  the  judge's  privilege  for 
being  personally  irresponsible  for  that  which  was  done  in 
the  conscientious,  however  mistaken,  discharge  of  a  public 
duty,  as  it  is  sufficiently  evident  that  it  is  only  in  the  case 
of  error  that  the  privilege  is  of  any  value  to  the  judge  by 
whom  it  has  been  committed.    Except  upon  this  presump- 
tion,  every  stage  of  procedure  in  which  informality  has  been 
committed,  from  an  action  before  the  Sheriff  to  the  final 
judgment  in  the  House  of  Lords,  might  in  many  circum- 
stances  give  rise  to  actions  against  the  successive  judicatories 
for  damages  sustained  while  their  erroneous  and  informal 
judgments  remained  in  force'  (a).    The  same  case  after-  Wroug 
wards  gave  rise  to  another,  which  still  further  illustrates  stranger  to 
the  principle.     The  charge  against  the  schoolmaster  was 
adulteiy ;  and  the  female  with  whom  it  was  said  to  have 
been  committed,  raised  an  action  of  damages  for  defama- 
tion against  the  Presbytery,  averring  that  they  had  been 
actuated  with  malice,  not  against  her  personally,  but  against 
her  alleged  socitis  criminis.    But  the  Court  threw  out  the 
action,  on  the  ground  that  it  was  not  said  the  act  complained 
of  was  done  maliciously  to  her.    The  decision,  however, 
does  not  go  the  length  of  establishing  that  a  judge  is  at 
liberty  to  introduce  the  name  of  any  third  party  he  thinks 
proper.     Her  name  was  properly  before  the  Court;   be- 
cause the  delinquency  being  adultery,  could  not  be  rele- 

(n)  Dunbar  v.  Presht/tery  of  Auchtcrordcr^  12  D.  284. 
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vantly  charged  or  properly  investigated  without  the  intro- 
duction of  the  name  of  the  female  with  whom  connection 
was  said  to  have  been  had  (a). 

9.  Lastly,  impartial  and  correct  reports  of  the  proceed- 
ings in  Parliament,  or  the  courts  of  law,  cannot  be  made 
the  foundation  of  civil  proceedings.  *No  one,*  observes 
Tindal,  C.  J.,  ^  can  read  the  newspaper  accounts  of  judicial 
proceedings  without  being  sensible  that  on  several  occasions 
they  do  to  a  certain  extent  serve  the  cause  of  public  justice. 
They  ought,  therefore,  to  be  privileged ;  but  their  privilege 
must  be  restrained  to  occasions  on  which  they  publish  fairly 
what  passes  in  court'  (b). 

The  cases  in  which  newspapers  have  been  held  liable, 
have  occurred  through  a  violation  of  this  rule,  by  suppress- 
ing part  of  the  evidence,  introducing  their  own  comments 
on  the  case,  giving  it  a  title  of  a  defamatory  nature,  such 
as  ^  shameful  conduct  of  an  attorney,'  or  printing  a  vio- 
lent attack  by  a  counsel,  which  the  evidence  has  not  sup- 
ported. The  privilege  does  not  extend  to  the  reporting  of 
public  meetings.  ^At  such  meetings,'  says  Lord  Camp- 
bell, things  may  be  said  very  relevant  to  the  subject 
in  hand,  but  very  calumnious ;  and  in  what  an  imhappy 
situation  the  calumniated  person  would  be,  if  the  calumny 
might  be  published,  and  yet  he  could  not  bring  an  action 
and  challenge  the  printer  and  publisher  of  the  libel  to 
prove  its  truth'  (c). 

As  all  the  public  records  are  by  statute  open  to  the 
public,  it  is  not  libellous  for  a  body  of  merchants,  united 
together  in  a  society  for  the  protection  of  trade,  to  print  for 


(a)  Smith  V.  Presbytery  o/Auch- 
terarder,  12  D.  296. 

(b)  See  English  cases,  Add.  ou 


Wro.   592 ;  Laurie  v.  Campbell^ 
Hume,  606. 

(c)  Davidson  v.  Duncan^  1  Ell. 
and  Bl.  233. 
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drculation  among  themselves  the  names  appearing  in  the 
Register  of  Protests  on  Dishonoured  Bills ;  or,  indeed,  any 
other  information  that  may  be  gathered  from  the  public 
registers  (a). 

n.  Of  the  privilege  which  does  not  amount  to  complete  ^nvHege 
protection,  but  affords  only  a  qualified  defence  to  an  action  protection. 
of  defamation,  there  may  be  various  degrees, — ^requiring, 
according  to  the  circumstances,  stronger  or  weaker  proof  of 
actual  malice,  in  order  to  make  the  suit  maintainable.     In 
dealing  with  this  second  species  of  privilege,  the  jury  are 
at  liberty  to  take  into  account  the  nature  of  the  language 
used,  the  temper  with  which  it  was  uttered,  the  falsehood 
of  the  charge,  and  the  probability  of  its  being  known  to  be 
false,  and  generally  the  whole  circumstances  with  which 
the  slander  was  accompanied,  in  order  to  ascertain  the 
state  of  the  defender's  mind  on  the  occasion,  and  to  enable 
them  to  say  whether,  having  a  lawful  call  to  speak  of 
the  pursuer,  he  made  a  hlameahle  use  of  the  occasion, — 
whether,  in  the  words  of  the  Apostle,  *  he  used  his  liberty 
as  a  cloak  of  maliciousness.'      This,  of  course,  makes  it 
important  for  them  to  consider  the  nature  of  the  duty 
imposed  on  the  defender, — whether  it  was  something  be- 
yond the  merest  ultroneousness,  or  went  the  length  of  an 
imperative  obligation.     Expressions  of  ill-will  before  or 
subsequent  to  the  slander  are  also  admissible  to  show  quo 
animo  the  words  were  uttered.     But  when  they  are  sub- 
sequent, the  jury  should  be  directed  to  consider  the  length 
of  time  which  may  have  elapsed  between  the  alleged  libel 
and  the  expressions  sought  to  be  put  in  evidence,  and  to 
say  whether  they  might  not  have  been  referable  to  some- 
thing that  occurred  afterwards  (b).     Although  every  case 

(a)  Fleming  v.  Newton^  6  Bell's  (ft)  Hemmivg  v.    Watson,   El. 

App.  176.  346. 
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to  a  large  extent  must  depend  on  its  own  circumstances, 
the  following  are  some  of  the  situations  in  which  the  plea 
of  privilege  arises : — 
Litigant  1.  As  to  judicial  slander.     The  rule  on  this  point  can- 

not be  better  stated  than  in  the  language  of  Mr  Erskine  : 
^  Words  that  might  otherwise  import  a  slander  being  neces- 
sarily used  in  a  judicial  procedure,  cannot  subject  the  party 
to  any  censure  or  penalty,  either  in  respect  to  parties,  ob- 
jections to  witnesses,  or  challenges  to  jurymen,  that  being 
understood  as  done  in  vindication  of  one's  right.  But  yet, 
if  things  that  are  injurious  and  quite  foreign  to  the  cause 
be  charged  in  the  libel,  such  pursuer  shall  suffer  as  a  slan- 
derer ;  for  the  cover  of  a  judicial  procedure  cannot  protect 
him,  since  the  design  of  injuring  is  evident ;  and  the  more 
public  and  solemn  it  is,  the  injury  is  so  much  the  more 
heinous' (a). 

The  reason  of  this  principle  is  too  obvious  to  require 
remark.  The  proper  administration  of  justice  would  be 
impossible,  were  a  party  not  allowed  the  fullest  freedom 
both  of  statement  and  observation,  in  laying  his  case  before 
a  court  of  law.  ^  Protection,  large  and  most  liberally  com- 
prehensive, must  clearly  be  applied  to  the  alleged  abuse  of 
the  privilege  of  a  litigant  in  defending  himself,  or  in  pro- 
secuting his  legal  rights,  when  he  comes  across  the  conduct 
or  has  to  allude  to  the  motives  of  a  third  party,  who,  as  a 
witness,  or  in  some  other  form,  is  mixed  up  with  the  matter 
Matter  pri-  '°  dispute'  (b).  In  such  a  case  as  this,  therefore,  the  law 
pertinent  ^^®  ^^*  prcsumo  a  malicious  motive;  because  there  is 
another  obvious  and  innocent  motive, — ^namely,  his  desire 
to  promote  his  rights  and  interests  in  the  cause  in  which 

(a)  Inst.  2,  4,  80,  approved  by  (6)  Per  L.  J.-C.  Hope,  in  A/*/«- 

Tuord  Balgray  in  Forteitk  v.  Lord      tosh  v.  Flowerdeic,  13  D.  726. 
Fife,  18  Nov.  1819. 
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the  defamatory  statement  is  made.  There  is  no  protection 
for  statements  introduced  into  a  cause  which  are  palpably 
foreign  to  its  whole  object,  and  manifestly  irrelevant  ac- 
cording to  any  notion  which  a  man  could  fairly  take  of 
his  own  case.  But  if  the  statement  is  pertinent,  it  is  the 
judge's  duty  to  tell  the  jury  so ;  and  they  must  then  find  for 
the  defender,  unless  the  pursuer  has  succeeded  in  proving 
that  the  statement  was  not  only  false  and  calumnious,  but 
also  malicious. 

'  To  establish  malice  ac^ainst  a  defender,'  says  the  Lord  Malice  in 
Justice-Clerk  Inglis,  ^  as  matter  of  fact,  it  is  not  necessary  slander. 
for  the  pursuer  to  prove  previous  declarations  of  malice  or 
enmity,  or  to  prove  a  rooted  or  fixed  resentment  of  the  de- 
fender against  the  pursuer.  The  malice  is  to  be  inferred 
from  the  whole  circumstances  of  the  case;  but  the  proof  must 
amount  to  this,  that  in  making  the  statement  complained  of, 
the  defender  acted,  not  with  a  view  to  maintaining  his  case  in 
the  litigation^  btU  vnth  a  mind  to  injure  the  pursuer^  (a).  But  Beasonabie 
the  privilege  of  a  litigant  has  been  put  even  higher;  because  a  able  cause. 
party  engaged  in  the  prosecution  of  his  legal  rights  is  entitled 
to  state  everything  which  is  necessary  to  his  case,  whatever  be 
his  temper  or  frame  of  mind  at  the  time,  and  whether  it  is 
injurious  to  his  opponent  or  not  (6),  provided  the  defamatory 
matters  were  stated  in  the  honest  belief  of  their  truth.  If 
the  defender  were  in  the  knowledge  that  they  were  false, 
no  better  evidence  could  be  afforded  of  the  existence  of 
malice;  and  were  he  to  hazard  the  imputation,  without 
making  due  inquiry  as  to  its  accuracy,  and  without  know- 
ing whether  it  was  true  or  not,  he  could  hardly  be  acquitted, 
should  it  turn  out  to  be  false,  of  a  recklessness  equivalent 
to  personal  enmity.     Hence,  in  many  cases  of  judicial  slan- 

(a)    Mackellar     v.     Duke    of         (6)  See  Mcintosh  v.  Flotcerdew, 
Sutherland,  24  D.  18  D.  726. 
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DiBtinction   der,  the  matter  for  inquiry  under  the  term  *  malicious'  will 

between 

judicial        be,  whether  the  party  honestly  believed  the  false  statement 

slander  and 

maUcious     to  be  true,  and  had  reasonable  and  probable  cause  for  his 
tion.  belief.    In  a  common  libel  this  is  indeed  no  defence :  the 

party  can  only  escape  responsibility  by  showing  that  it  was 
true,  not  that  he  had  reason  to  believe  it  to  be  so  (a)  ;  and 
he  b  not  allowed  a  counter  issue  to  prove  that  he  had  reason- 
able and  probable  cause  {b)j  for  that  fact,  being  one  which 
can  only  be  given  in  mitigation  of  damages,  may  be  proved 
under  the  general  issue  (c).  But  in  privileged  slander  the 
want  of  probable  cause  may  have  an  important  bearing  on 
the  question  of  malice.  The  words  are,  no  doubt,  properly 
applicable  to  actions  of  malicious  prosecution,  for  the  ob- 
vious reason  that  a  prosecution  cannot  be  malicious  unless 
it  was  undertaken  on  no  reasonable  grounds ;  and  a  man 
may  give  information  against  an  enemy,  from  the  most 
deadly  feelings  of  hatred,  yet,  if  he  had  reasonable  cause 
for  his  suspicion,  he  is  protected  from  the  consequences. 
The  essence,  therefore,  of  the  action  for  false  accusation 
is,  that  it  was  without  probable  cause;  the  burden  of 
proving  it  is  on  the  pursuer ;  and  if  these  words  are  wanting 
in  the  original  summons,  they  cannot  be  supplied  on  revisal, 
save  on  leave  granted  (d)  ;  nor  by  means  of  an  equivalent 
expression,  such  as  ^ groundlesaly  and  maliciously'  («).  In 
judicial  slander,  on  the  other  hand,  the  pursuer  is  not  bound 
to  prove  that  the  defender  had  no  reasonable  ground  for 
making  his  false  imputation.  He  is  entitled  to  prevail,  by 
proving  that  the  slander  was  used  maliciously;  and  it  is  for 
the  defender,  in  vindicating  lus  conduct,  to  show  that  he 

(a)  Tytlery.  M'Intosh,  8  M.  244.  (d)  DalUu  v.  Mann,  1 6  D.  746, 

(6)  Gibsons  v.  Marr^  3  M.  268.  (e)  Cameron  y.  Hamilton^  18  D. 

(c)  HoUhoiise  V.  Walker,  15  D.  426. 
665. 


PRIVILEGED  SLANDER.  221 

cotild  not  have  been  actuated  by  malice,  as  he  believed  the 
statement  to  be  trae,  and  had  reasonable  and  probable  cause 
for  this  belief  (a). 

In  a  recent  case  in  which  this  subject  was  very  fully  Evidence 

*        ^  "^  "^     of  malice. 

considered,  it  was  observed  by  the  Lord  President  (b) :  '  The 
evidence  to  establish  malice  need  not  be  direct  evidence  of 
personal  ill-will.  It  may  be  enough  to  prove  facts  and 
circumstances  from  which  malice  may  be  reasonably  in- 
ferred. These  may  be  connected  with  the  utterance  of  the 
slander,  or  they  may  be  circumstances  antecedent  to  the 
slander.  The  falsehood  of  what  is  said  is  always  an  im- 
portant element,  and  sometimes  it  is  conclusive.  For  ex- 
ample, if,  from  pure  invention,  one  agent  strings  together  a 
aeries  of  false  statements  about  the  opposite  agent  as  to  cha- 
racterize him  as  guilty  of  acts  for  which  he  might  legally  be 
imprisoned,  or  transported,  or  hanged,  the  mere  falsehood 
of  such  allegations,  which  is  always  presumed,  and  the 
absence  of  reasonable  or  probable  cause  for  them,  would 
warrant  the  inference  of  malice ;  and  it  would  be  no  defence 
to  prove  that  the  motive  of  the  defender  in  inventing  and 
uttering  these  slanderous  statements,  was  not  to  Injure  the 
pursuer,  but  to  benefit  his  own  client.  On  the  other  hand, 
if  the  defender,  having  a  duty  to  perform  to  his  client,  should 
make,  or  instruct  bis  counsel  to  make,  statements  pertinent 
to  the  cause,  and  if  he  makes  these  statements  or  gives 
these  instructions  to  his  counsel  in  bonajidej  and  after  having 
received  information  on  which  he  was  entitled  to  rely,  the 
mere  falsehood  of  the  statement  is  not  enough  to  make  him 
responsible ;  and  it  is  clearly  not  enough  to  make  him  re- 

(a)  Marianski  v.  Henderson,  3      7  June  1821,  F.  C,  1  S.  3;  Robert- 
D.  1036 ;  EtDtng  v.  CuUen,  6  W.      soti  v.  Athole,  3  Dow. 
and  S.  566  ;  Davidson  v.  Megget,  (h)  Bayne  v.  M^Grigor,  1  Mac. 

615. 
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sponsible,  that  the  statement  is  false  or  erroneous  in  some 
matter  of  detail,  as  in  the  locusy  or  in  the  manner  in  which 
he  stated  that  the  things  of  which  he  accused  the  other 
party  were  «Jone,-i«,  for  example,  if  he  said  that  the  other 
party  stele  a  blunderbuss,  when  in  truth  he  stole  a  pistol ; 
or  that  he  fraudulently  obtained  possession  of  a  bill,  when 
it  was  a  promissory-note, — ^the  substance  of  the  act  done 
being  the  same  as  that  alleged  to  have  been  done.'  Thus, 
in  most  cases,  the  two  elements  of  malice  and  want  of 
probable  cause  run  into  each  other,  and  the  one  may  be 
proof  of  the  existence  of  the  other. 
conf^To  ^'^  entitle  a  party  to  this  protection,  the  proceeding  in 
judicial       which  the  slander  was  uttered  must  be  a  properly  judicial 

proceed-  *^     *       "^  •* 

ing.  proceeding.    A  master  made  a  verbal  complaint  of  fraud 

against  his  servant  to  a  justice  of  peace ;  and  certain  wit- 
nesses who  were  in  attendance,  without  any  warrant,  were 
examined  on  oath,  and  their  depositions  taken  down  in 
writing.  A  subsequent  action  of  damages  at  the  instance 
of  the  servant  was  held  relevant  without  an  averment  of 
malice,  because  it  was  not  a  judicial  proceeding,  and  the 
master  was  not  entitled  to  act  in  the  way  he  had  done  (a). 
But  where  a  schoolmaster  claimed  to  be  enrolled  in  these 
terms : — ^  I,  A.  B.,  claim  to  be  enrolled  as  a  voter  in  the 
county  of  Ayr,  as  being  rejected  last  year  on  the  culpable 
and  wilful  mis-statement  of  the  two  bailies  of  Tarbolton, 
they  having  deponed  that  Tarbolton  school-house  consisted 
of  four  rooms,  whereas  it  always  contained  five,'  etc., — an 
action  of  damages  was  raised  by  the  bailies ;  but  the  Court 
held  that  the  claim  being  lodged  in  a  Registration  Court  was 
privileged,  and  therefore  required  malice  to  be  averred  (ft). 
Wliere  there  is  a  properly  depending  cause,  the  protection 

(a)  Smith  v.  /nnw,  6  S.  387.  (6)    Gray  v.    Walker,  15  S. 

1296. 
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extends  not  only  to  papers  forming  part  of  the  process,  but 
also  to  an  instrument  of  protest,  and  letters  addressed  by  the 
agent  on  one  side  to  the  parties  on  the  other  side  complain- 
ing of  the  mode  in  which  it  was  conducted  by  their  agent  (a). 

Whether  the  words  are  pertinent  or  impertinent,  is  a  Pertinency 
matter  for  the  Court,  in  the  determination  of  which  they  ?orThe°" 
take  the  whole  circumstances  into  account,  making  a  large 
allowance  for  the  anxiety  of  a  litigant  to  have  his  case  fully 
and  properly  stated.  There  may,  however,  be  cases  so 
utterly  extravagant,  that  it  will  not  do  to  say  that  the  party 
believed  the  statement  to  be  pertinent.  For  example,  A. 
raised  an  action  of  damages  before  the  Sheriff  against  B.  for 
saying  that  he  had  had  carnal  connection  with  one  of  his 
maids,  in  consequence  of  which  his  feelings  were  wounded 
and  family  peace  broken.  B.  answered  that  the  pursuer's 
^  family  peace'  had  been  broken  long  before,  as  prior  to  his 
marriage  he  had  knocked  down  one  of  his  f ather^s  servants 
in  trying  to  have  connection  with  her ;  and  this  story  hav- 
ing come  to  the  ears  of  the  wife,  A.  accused  her  of  being 
too  gracious  with  one  of  the  men-servants.  ^  Quarrels  be- 
tween them  had  in  consequence  often  occurred,  but  without 
any  reference  to  the  matter  libelled.'  An  action  for  mali- 
cious defamation  was  then  raised  by  both  A.  and  his  wife 
against  B. ;  and  it  was  held  that  the  statements  were  neither 
justifiable  nor  pertinently  made :  for  it  would  be  absurd  to 
say,  that  because  a  man  had  a  jealous  wife  any  stranger  was 
at  liberty  to  propagate  false  reports  concerning  him,  so  as  to 
give  them  fresh  cause  for  domestic  discord  (b).  The  names  In  r^rd 
of  third  parties  are  not  to  be  ultroneously  introduced  into  parties. 
suits  with  which  they  have  no  concern;  but  cases  often 
occur  in  which  it  is  impossible  to  make  a  relevant  statement 
without  naming  others  than  the  persons  immediately  inte- 
(a)  Mcuton  v.  Macara,  2  D.  208.      (b)  Brodie  v.  Blair,  12  S.  941. 
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rested.  In  an  action  for  turning  a  man  out  of  his  situation 
without  notice,  it  was  averred  that  he  had  been  in  the  prac- 
tice of  cohabiting  with  a  woman  to  whom  he  took  his 
employer's  coals.  The  woman  having  raised  an  action  of 
damages,  it  was  held  by  the  House  of  Lords,  reversing  the 
judgment  of  the  Court  of  Session,  that  the  words  were 
pertinent,  and  therefore  privileged,  as  they  were  in  effect 
an  averment  of  improper  conduct  while  in  the  employment 
of  a  person  to  whom  he  owed  regular  and  faithful  service  (a). 
So  with  witnesses — their  motives,  conduct,  and  statements 
are  open  to  the  freest  animadversion  by  either  side.  Testium 
fides  diligenter  examinanda  eatj  is  the  rule.  Thus,  in  a  ease 
between  B.  and  C,  the  latter  stated  various  matters  touch- 
ing the  general  character  and  habits  of  A.,  a  witness,  which 
he  contended,  if  proved,  would  render  him  an  inadmissible, 
or,  at  all  events,  not  a  credible  witness.  The  Court  decided 
it  was  not  competent  to  go  into  the  matters  averred,  and 
allowed  him  to  be  examined.  A.  then  raised  an  action 
against  C.  for  the  slanderous  statements  of  his  counsel.  The 
Court  held,  that  as  the  statement  was  made  at  the  proper 
time  and  place,  in  the  exercise  of  an  undoubted  legal  right, 
and  was  pertinent  to  the  cause,  no  action  was  competent 
without  proof  of  malice  (i).  At  the  trial  (which  ended  in 
a  verdict  for  the  defender),  it  was  ruled  that  in  such  a 
case  malice  was  to  be  inferred  not  merely  from  the  terms 
of  the  statement,  but  from  declarations  of  ill-will,  or  from 
the  statement  having  been  made  against  knowledge,  or 
wantonly  and  without  knowledge  (c). 

The  action  may  be  directed  either  against  the  party  or 
his  agent,  who  was  the  author  of  the  slander;  and  the 

(a)  Ewing  v.  Culkn,  6  W.  S.  (6)   Forteith  v.  Fife,  18  Nov. 

566,  10  S.  743.  1819. 

(c)  5.  C,  2  Mur.  463. 
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latter  may  be  so,  either  from  his  having  made  the  state- 
ment himself  (a)j  or  maliciously  instructed  counsel  to 
make  it  (6).  A  counsel  is  practically  irresponsible  (c). 
He  is  entitled  to  enforce  everjrthing  which  is  informed 
unto  him  for  his  client,  without  examining  whether  it 
be  true  or  false;  and  he  cannot  afterwards  be  made  re- 
sponsible for  an3rthing  he  has  said,  which  was  fairly  sug- 
gested by  the  tenor  of  his  instructions.  To  make  him  per- 
sonally liable,  the  slander  must  be  either  grossly  impertinent 
to  the  case  in  hand,  or  a  malicious  falsehood  of  lus  own 
invention.  The  client  is  not  answerable  for  slanderous  pas- 
sages in  a  judicial  pleading,  if  they  were  inserted  without 
his  authority  ((2).  The  privilege  seems  also  to  be  available 
for  the  protection  of  a  mandatory  in  carrying  out  the  object 
of  his  mandate  («). 

2.  A  privilege  of  an  analogous  kind  arises  from  the  Criminal 
duty  imposed  on  every  member  of  the  public  to  set  the  tion. 
criminal  law  in  motion  whenever  he  has  reasonable  and 
probable  grounds  for  his  suspicions.  One  who  informs  a 
procurator-fiscal  or  officer  of  police  of  the  commission  of  a 
crime,  is  presumed  to  act,  not  animo  defamandiy  but  from 
an  honest  indignation  against  vice,  and  a  just  concern  to 
preserve  the  peace  and  order  of  society  (/).  Accordingly, 
he  is  not  boimd  to  prove  the  truth  of  the  charge,  in  the 
event  of  the  propriety  of  his  having  made  it  being  after- 
wards called  in  question.  As  in  malicious  prosecution,  the 
burden  of  proof  is  on  the  pursuer ;  and  he  must  make  out, 
not  only  that  the  charge  was  false,  but  that  it  was  made 

(a)  Yeats  ▼.  Ramaay^  4  S.  279.         (d)  Dickson  v.  SmeaUm^  Home, 

(b)  Bayne  v.  Macgrigor^  BCip. ;      624. 

Taylor  v.  Swinton,  2  S.  Ap.  245.  (e)  Davidson  v.  Meggtt,  1  S.  7, 

(c)  Hodgson  v.  Scarlett,  1   B.      Borthwick  215. 

and  Aid.  282.  (/)  Erek.  4,  4,  80. 

P 


226 


DEFAMATION. 


Servant's 
oharaoter. 


without  reasonable  and  probable  cause.  Although  both 
elements  are  put  in  issue,  the  question^  what  is  probable 
cause,  is  for  the  judge,  malice  for  the  jury  (a).  The  matter 
for  their  consideration  is,  whether  the  charge  was  made  in 
circumstances  importing  a  reasonable  and  bona  Jide  belief 
of  its  truth,  in  language  not  stronger  than  the  occasion  jus- 
tified, and  before  no  more  persons  than  were  necessary. 
For  a  privilege  that  entitles  a  man  to  speak  to  a  public 
oflScial,  gives  him  no  right  to  retail  it  to  every  one  as  a  piece 
of  gossip.  If  he  does  so,  he  is  liable  under  the  general 
issue,  unless  he  can  prove  that  the  statement  was  in  point 
of  fact  true  (J). 

8.  A  master  is  not  bound  to  give  his  servant  a  cha- 
racter, but  by  law  he  is  justified  in  giving  what  he  honestly 
believes  to  be  a  true  one.  Should  it  be  a  very  bad  one,  he 
is  not  bound  to  substantiate  every  word  of  it ;  for  it  may 
often  happen  that  the  facts  on  which  it  proceeds  are  known 
only  to  himself.  He  is  only  bound  to  show  his  bonajides ; 
but  when  he  has  oflSciously  offered  the  character  without  its 
being  formally  asked,  stronger  evidence  of  bona  fid$9  will 
be  required  than  otherwise  might  be  sufficient.  If  the 
statement  turns  out  to  be  false,  he  must  show  that  he  had 
reason  to  believe  it  to  be  true ;  that  he  did  not  speak  in  a 
reckless  and  inconsiderate  manner,  by  assuming  a  know- 
ledge which  in  reality  he  did  not  possess ;  and  that  it  was 


(a)  In  England,  probable  cause, 
though  at  first  treated  as  a  ques- 
tion or  inference  of  law  (Coxe 
y.  Winall^  Cro.  Jac.  193),  was 
in  later  times  not  unfrequently 
left  as  a  question  of  fact  for  the 
jury.  CaudeU  v.  London^  1  T.  R. 
620.  It  is,  however,  now  con- 
clusively settled  that  it  is  a  ques- 


tion of  law  for  the  judge  (Panton 
v.  Waiianu,  2  Q.  B.  169) ;  and  we 
seem  to  have  obtained  the  English 
rule  from  the  judgment  of  the 
House  of  Lords  in  Fra$er  v.  HiU^ 
12  April  1858. 

(b)  HoUhmse  v.   WaUcer^  15 
D.  665. 
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not  expressed  recklessly  before  others  who  had  no  interest 
in  the  sabject  (a). 

A  master,  on  returning  home  with  two  friends,  having 
fonnd  his  traveller  and  one  of  his  domestics  in  a  situation 
of  great  suspicion,  dismissed  her  in  their  presence  for  the 
reason  assigned ;  and  when  her  mother  called  the  night  after 
to  make  inquiry  on  the  subject,  she  was  informed  of  the 
cause  of  the  dismissal.  On  both  occasions  the  master  was 
held  to  be  privileged :  on  the  first,  because  his  two  friends 
were  there  accidentally;  on  the  second,  because  the  answers 
were  given  to  a  person  who,  from  her  relationship  to  the 
pursuer,  was  entitled  to  make  the  inquiry.  As  the  record 
did  not  contain  matter  for  an  issue  of  malice,  the  action  was 
dismissed  (6). 

4.  As  the  pulpit  is  not  a  place  for  attacking  private  The  pulpit 
character,  it  does  not  possess,  and  does  not  require,  any 
protection.     The  liberty  of  the  pulpit  is  no  greater  than 
the  liberty  of  the  press,  or,  in  fact,  the  liberty  of  speech 
in  common  conversation.    A  preacher  has  no  privilege  to 
descend  into  the  details  of  private  life,  or  to  single  out 
individuals  by  name ;   and  if  he  chooses  to  prostitute  his 
office  by  making  it  the  vehicle  for  private  slander,  the 
wrong  is  exactly  the  same,  and  he  must  answer  for  it 
accordingly,  as  if  it  had  been  uttered  in  the  course  of  con- 
versation in  a  private  company.  There  are  occasions,  indeed,  ciei^ymen 
when  a  clergyman  is  entitled  to  a  different  kind  of  privilege,  ^  aSgie 
as  when  he  is  acting  as  the  mouthpiece  of  the  kirk-session,  ^^ 
or  other  church  court,  in  intimating  or  carrying  out  a 
sentence  of  ecclesiastical  censure.     If  a  member  of  a  con-  Public 
gregation  has  been  sentenced  to  be  publicly  rebuked,  the  ** 

(a)  Christian  v.  Lord  Kennedy ^         (6)  Watson  v.  Burnet^  5  Mar. 
1  Mar.  419 ;  Anderson  y.  Witihart,      1862. 
1  Mur.  429. 
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minister  is  entitled  to  administer  the  rebuke,  and  to  do  all 
that  is  requisite  for  carrying  out  the  orders  of  the  ecclesias- 
tical tribunals  for  the  maintenance  of  discipline.  But  when 
he  is  delivering  his  discourse  he  is  engaged  in  an  altogether 
different  fimction.  It  may  be  his  duty  and  privilege  to 
preach  to  the  times ;  but,  says  Lord  Hailes,  ^  he  must  speak 
against  sin,  not  against  individual  sinners.  The  greatest 
drunkard  in  the  town  ought  not  to  be  reproved  by  the 
minister  of  his  own  authority.  The  offence  must  first  be 
tried  by  the  kirk-«ession,  and  being  proved,  may  be  pub- 
lished and  censured  from  the  pulpit.  The  reason  is  ob- 
vious. By  the  ecclesiastical  law  of  Scotland,  the  trial  pre- 
cedes the  sentence  of  condemnation '  (a). 

On  this  ground  damages  have  been  repeatedly  awarded 
against  clergymen  for  applying  to  individual  members  of 
the  congregation  expressions  contrary  to  the  decency, 
dignity,  and  purity  of  the  pulpit.  Thus,  action  has  been 
sustained  for  denouncing  certain  persons  as  vicious  and 
abandoned,  the  authors  of  a  riot,  and  guilty  of  a  mock 
celebration  of  the  sacrament  (b) ;  for  saying  a  certain 
gentleman  defrauded  the  poor,  and  never  sat  down  to  the 

(a)  Scotland  y.  Thomson^  Hailes,  Lord  Thnrlow,  with  a  view  to  an 

1669 ;  M.,  App.,  Delinqaency,  3 ;  appeal.    That  eminent  lawyer  was 

6  Br.  Sup.  574.    This  case  arose  clear   that  the  circiunstanoe  of 

out  of  a  sermon  by  the  Bey.  Mr  publishing  the  reproach  in   the 

Thomson  of  Dunfermline,  on  the  pulpit  did  not  constitute  a  diffe- 

sin  of  lying,  in  which  he  charged  rent  sort  of  wrong,  or  any  other 

two  of  the  congregation  by  name  rule    of   law  than  would   have 

with  falsehood    and  dishonesty,  obtained  if  the  same  words  had 

Lord  Hailes  said,  ^  Mr  Thomson  been  pronounced  elsewhere.    He 

could  not  with  safety  utter  from  thought  the  Court  should  have 

the  pulpit  what  he  would  not  have  admitted    the  veritoM;   but   the 

been  permitted  by  law  to  utter  at  case  never  went  farther, 
the  Ctobb  of  Dunfermline.*    The         (6)  Snodgrau  v.  WoAerfpoon, 

Court  refused  a  proof  of  verUas,  1762. 
The  defender  took  the  opinion  of 
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Lord's  table  (a) ;  for  stating  in  the  pulpit  that  a  certain 
newspaper  was  edited  hj  an  ^  infidel  villain '  (b)  ;  for  call- 
ing the  schoolmaster  illiterate,  and  ill-educated,  and  unfit 
for  the  pkce  (c) ;  for  saying  that  a  certain  paper  which 
had  been  put  into  the  plate  was  a  tissue  of  ^falsehood, 
misrepresentation,  and  bad  grammar' — ^that  the  author  was 
ignorant  of  his  catechism,  and  it  was  easy  for  those  de- 
ficient in  their  own  duty  to  find  fault  with  others  (<!)»  The 
pulpit  is  obviously  not  the  place  for  such  language,  and  it 
is  not  necessary  to  the  spiritual  interests  of  the  public  that 
private  character  should  be  thus  assailed. 

Where  the  libel  founded  on  has  been  published  as  a  When  the 
printed  or  written  document,  it  is  usual  to  annex  it  to  the  Ib  not  si&n- 
issue  in  the  form  of  a  schedule,  and  to  put  it  to  the  jury  name.  ^ 
whether  'it  is  of  and  concerning  the  pursuer,  and  does 
falsely  and  calumniously  represent,'  etc.     If  ex  facie  no 
particular  person  is  pointed  at,  or  his  name  is  left  blank,  or 
designated  by  asterisks,  it  becomes  a  question  of  evidence 
whether  the  words  do  or  do  not  apply  to  the  pursuer.     It 
is  not  necessary  that  all  the  world  should  understand  the 
insinuation;  enough  if  those  who  know  the  parties  were 
satisfied  that  the  pursuer  was  really  the  person  aimed  at. 
Nay,  on  the  principle  already  stated,  though  the  author  of 
the  libel  had  no  intention  of  directing  it  against  the  pur- 
suer, or  of  any  individual  in  particular,  if  through  the  rash 
and  reckless  way  in  which  he  has  expressed  himself  actual 
damage  has   followed,   the  defender  will  be  liable ;   for 
though  there  is  in  such  a  case  an  absence  of  any  positive 
{unimiu  injuriandi,  there  has  been  ciUpa  on  the  part  of  the 
defender,  leading  to  loss.     And  so  in  regard  to  slander 

(o)  Walker  v.  Robertson^  2  Mur.  (c)  Coopery.  Greig,  Hume,  648. 

508.  (rf)  Dudgeon  v.  Forbes^  10  S. 

(6)  Adam  v.  Allan,  3  D.  1068.      1101.  : 
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from  the  pulpit,  the  immediate  object  of  the  attack  need  not 
be  distinctly  named.  If,  from  the  language  employed,  there 
was  produced  a  general  impression  in  the  congregation  that 
he  was  the  person  meant,  he  is  entitled  to  redress,  however 
obscure  the  illusion.  At  the  same  time,  the  general  verdict 
may  be  such  as  the  jury  are  entitled  to  upset ;  for  they  may 
be  disposed  to  ask,  ^  What  are  your  grounds  t  We  know 
how  rashly  such  rumours  are  taken  up,  and  we  must  be 
satbfied  with  your  reasons  for  coming  to  the  conclusion'  (a). 
It  should  also  be  borne  in  mind,  that  in  or  out  of  the  pulpit 
there  are  certain  things  falling  within  the  clerical  function 
which  a  minister  is  entitled  to  do  without  being  made  re- 
sponsible to  any  party.  The  distinction  between  what  he 
may  and  may  not  do  with  safety,  is  illustrated  by  a  case  in 

of  private  pique  and  resentment,  refused  the  pursuer  tokens 
of  admission  to  the  Lord's  Supper.  The  Court  found  that 
the  defender,  having  acted  in  that  matter  in  his  ecclesias- 
tical capacity,  was  not  amenable  to  the  civil  courts  of  law. 
^  The  pursuer  then  offered  to  amend  his  libel,  to  the  effect 
that  the  clergyman  had  stated  to  certain  private  individuals 
that  he  had  been  guilty  of  perjury  at  the  Circuit  Court,  and 
that  it  was  for  that  reason  he  had  refused  them  tokens  of 
admission  to  the  sacrament.  The  Court  said,  that  to  refuse 
admission  to  the  ordinances  of  religion,  or  to  ^ve  reasons 
for  that  procedure  either  in  the  church  courts  or  in  private 
admonition  to  the  parties  themselves,  was  a  matter  merdy 
ecclesiastical ;  but  to  propagate  in  public  companies  a  story 
highly  prejudicial  to  the  reputation  of  a  parishioner,  or  even 
to  give  it  as  a  reason  for  his  conduct,  could  not  be  justified 
by  the  character  of  a  minister.  He  was  therefore  found 
liable  in  damages  and  expenses '  (b). 

(a)  Smith  V.  Gentle,  6  D.  4565.     (6)  Macqueen  v.  Grant,  M.  7468. 
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5.  The  law  of  Scotland,  applicable  to  religious  commu-  Dusenting 
nities  other  than  the  Church  established  by  law,  was  fully 
investigated  in  a  recent  case,  brought  by  a  deposed  minister 
of  the  Free  Church  against  the  General  Assembly  of  that 
body  (a).  The  conclusions  to  be  drawn  from  the  judgment 
there  given  are,  that  every  dissenting  community  is,  in  the 
eye  of  the  law,  an  association  formed  by  voluntary  contract 
among  its  members,  for  a  piurpose  not  unlawful.  If  mem- 
bership entitles  only  to  purely  spiritual  privileges,  such  as 
the  right  to  read  the  Bible  together,  to  pray  together,  or  to 
worship,  the  law  will  not  interfere  with  the  members  of 
those  communities,  whether  the  engagement  inter  ae  is  kept 
or  broken.  To  entitle  a  member  irregularly  expelled,  or 
otherwise  wrongfully  dealt  with  by  his  brethren,  to  com- 
plain to  a  civil  court,  he  must  show  that  the  act  in  question 
had  entailed  on  him  a  loss  of  some  civil  or  patrimonial 
character.  Accordingly,  if  he  were  able  to  show  that  he  Bigbts 
was  to  have  right  to  a  certain  stipend  or  salary,  so  long  as  depend  on 
he  should  continue  a  member,  and  had  gone  thix)ugh  a  long 
course  of  study  and  preparation  with  that  view,  on  the 
footing  that  his  qualification  should  not  be  taken  away 
except  for  one  or  more  of  certain  causes,  to  be  ascertained 
by  certain  tribunals  in  a  certain  way,  then  the  association 
or  its  members,  if  they  break  their  compact,  may  become 
liable  for  the  consequences,  precisely  as  if  the  emoluments 
had  been  attached  to  a  purely  secular  qualification  and  em- 
plojnnent.  Jurisdiction  is  then  conferred  on  the  civil 
court,  not  for  the  purpose  of  inquiring  into  the  merits  of 
the  case,  but  simply  of  determining  whether  the  procedure 
taken  was  not  a  violation  of  the  contract.  '  If,'  says  Lord 
Ivory,  '  the  parties  have  power  by  their  constitution  to  deal 
with  the  question,  and  if  they  deal  with  it  in  the  manner 

(rt)  M'MUlan  v.  Free  Church,  19  July  1861,  9  July  1862. 
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Wrongful 
exercue  of 
powers 
must  be 
malioionB. 


pointed  out  by  their  constitution,  then,  although  they  may 
err  in  the  conclusions  to  which  they  may  come,  although 
they  may  err  in  the  amount  of  proof  with  which  they  are 
satisfied,  or  although  in  any  other  manner  they  may  pro- 
nounce  an  erroneous  and  unsatisfactory  judgment,  being 
within  their  power ^  being  within  thai  which  the  defender  in  the 
case  has  submitted  to  bear  at  their  hands j  it  will  not  be  in- 
terfered with.'  Thus,  in  every  case  between  the  authorities 
of  a  dissenting  church  and  one  of  their  members,  the  ques- 
tion b  one  of  contract.  If,  in  virtue  of  this  contract, 
certain  persons  among  them  have  been  invested  with  a 
certain  jurisdiction  over  the  others,  and  they  are  charged 
with  a  wrongful  exercise  of  the  powers  so  conferred,  they 
are  entitled  to  the  presumption  that  they  were  acting  in 
bona  fide;  and  an  action,  to  be  maintainable  against  them, 
must  be  grounded  on  a  malicious  abuse  or  excess  of  their 
authority  (a). 

Of  this  principle  the  decided  cases  furnish  many  illus- 
trations. Thus,  where  a  bishop  of  the  Episcopal  Church, 
who  had  published  a  sentence  of  excommxmication  against 
one  of  his  clergy,  and  was  sued  by  him  for  damages,  on  the 
ground  that  prior  to  the  sentence  he  had  withdrawn  himself 
from  his  jurisdiction,  the  issue  granted  was,  whether  the 
terms  of  the  sentence  were  false  and  calumnious ;  or  whether 
the  pursuer,  at  the  date  of  the  sentence,  continued  subject 
to  the  bishop,  and  whether  the  same  was  pronounced  by  the 
defender  in  the  due  and  regular  exercise  of  his  functions  (6). 
So,  to  entitle  a  vestryman  to  complain  of  the  language  and 


(a)  The  kirk-aeBsioiis,  presby- 
teries,  etc.,  of  diasenting  bodies 
are  not  '  courts'  recognised  by 
law;  consequently  their  clerks 
have  no  right  to  give  extracts 


that  will  bear  faith  in  judgment. 
Mathers  v.  Laurie^  12  D.  433. 

(h)  Dunbar  v.  Skinner,  11  D, 
1014 ;  18  D.  1217. 
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conduct  of  a  vestiy,  he  must  charge  it  as  false,  and  calum- 
nious, and  malicious,  or  in  violation  of  their  duty  (a),  even 
although  the  proceedings  caUed  in  question  had  been  sub- 
sequently reversed  by  the  bishop  as  uUra  vires  of  the  vestry. 
Again,  in  a  case  arising  out  of  the  deposition  of  one  of  their 
number  by  a  body  calling  themselves  the  Associate  Burghers, 
on  the  ground  of  licentious  conduct, — ^which  accusation  was 
said  to  be  false,  though  not  malicious, — ^it  was  held  ^  that  the 
defenders  were  answerable,  if  it  could  be  shown  that,  though 
made  in  a  judicial  form,  the  charge  against  the  pursuer  was 
truly  a  calumny,  and  was  made  and  prosecuted  in  a  malicious 
spirit ;  but  all  agreed  in  thinking  that  the  pursuer  had  not 
condescended  relevantly '  (6).  A  member  of  the  association 
caUed  Bereans  sued  some  other  members  of  the  congrega- 
tion (which,  according  to  the  constitution  of  that  body,  was 
entrusted  with  authority  to  receive  and  deal  with  accusations 
against  the  brotherhood)  for  damages  for  defamatory  lan- 
guage, used  by  them  in  a  congregational  inquiry  as  to  some 
charges  against  him.  It  was  held  that  they  ^  were  not  liable 
for  anything  which  has  passed  judiciaUy  in  some  measure 
at  the  meetings  of  the  congregation,  according  to  the  rules 
and  usages  of  the  Berean  Society'  (c).  In  short,  the  Court 
has  uniformly  shown  an  indisposition  to  interfere  with  the 
religious  discipline  of  different  sects.  Its  tendency  has 
rather  been  to  enforce  against  all  the  members  an  exact 
observance  of  the  rules  of  the  society.  In  the  words  of 
Lord  Curriehill,  in  a  recent  case(d),  ^When  voluntary 
associations,  constituted  for  religious  purposes,  confer  upon 
some  of  their  own  members  authority  to  adjudicate  among 

(a)  Edwards  y.  BegbU^  12  D.  (c)  Smith  v.  Grieve,  Hume,  637. 
1184.                                                       Id)  3PMiUan  v.  Free  Church, 

(b)  Auchincloss  y.  Black,  Home,      9  July  1862. 
595. 
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them  in  certain  matters^  the  law  extends  to  the  persons  so 
appointed  immunity  from  claims  of  damages  by  the  memheFs 
of  their  respective  associations  for  errors  into  which  these 
functionaries  may  fall  in  the  bona  fide  exercise  of  the  autho- 
rity  so  entrusted  to  them.  They  enjoy  such  immunity^  not 
because  such  functionaries  become  invested  with  any  super- 
human authority  in  addition  to  that  which  they  derive  from 
the  members  of  their  own  associations,  but  because  these 
members,  by  voluntarily  conferring  such  judicial  authority 
upon  them,  are  held  to  confer  upon,  them  the  privilege 
which  the  law  itself  attaches  to  the  bona  fide  exercise  of 
judicial  functions.  This  is  a  principle  which  has  become  of 
great  importance  in  this  country,  as,  in  my  opinion,  it  enters 
into  the  constitution  of  most,  if  not  all,  of  the  voluntary 
religious  associations  which  have  been  formed  in  Scotland 
under  the  protection  of  the  Toleration  Acts.'  But,  on  the 
other  hand,  ^  conditions  of  the  constitution  of  such  volun- 
taiy  associations  are  as  binding  upon  the  functionaries  to 
which  the  members  entrust  such  judicial  authority  as  upon 
the  members  themselves ;  and  the  latter  are  not  bound  by 
such  proceedings  of  the  former  as  are  beyond  the  limits  of 
the  powers  conferred  upon  them  by  the  constitution.' 
Exclusion  The  members  of  a  dissenting  church  are  sometimes  taken 

of  jfuriBdic-  , 

tion  of  ^^  bound  not  to  appeal  to  a  civil  court  against  any  sentence  of 
their  ecclesiastical  superiors ;  and  a  doubt  has  been  occa- 
sionaUy  expressed  by  lawyers,  as  to  whether  this  stipuktion 
is  not  9i  pactum  illicitumf  seeing  it  is  a  voluntary  surrender 
of  a  party's  constitutional  privilege  to  appeal  for  redress  to 
her  Majesty's  judges.  But  there  is  high  authority  for 
holding  that  such  a  view  of  the  matter  is  wrong.  ^  If,'  says 
Lord  Curriehill,  *  by  the  constitution  of  a  church,  its  mem- 
bers and  ministers  individually  have  thought  it  right  or 
proper  to  surrender  their  right  to  challenge,  in  a  civil  court, 


ciyil  oonrt 
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any  acts  of  their  governing  bodies,  even  although  there 
should  be  a  contravention  of  the  conditions  of  that  constitu- 
tion itself,  I  do  not  see  why  they  should  not  be  bound  by 
that  agreement  There  would  be  nothing  unlawful  in  such 
a  contract' (a). 

Of  course,  when  a  member  has  submitted  himself  to  the 
jurisdiction  of  a  private  association,  he  must  adhere  to  their 
rules,  even  as  to  the  mode  of  ridding  himself  of  their  autho- 
rity. He  cannot,  by  resigning  his  connection  with  the 
society,  stop  at  his  pleasure  proceedings  lawfully  taken  and 
regularly  carried  on ;  and  the  Court,  in  such  circumstances, 
may  competently  proceed  to  pronounce  sentence,  without 
any  fear  of  being  subjected  to  damages.  In  one  case,  in 
which  damages  were  claimed  on  the  ground  that  sentence 
had  been  pronounced  after  the  party  had  ceased  to  be  sub- 
ject to  the  defender's  authority,  by  sending  in  his  resignar 
tion,  the  Court  said:  ^If  proceedings  have  once  begun, 
the  party  is  tied  up,  and  will  not  be  permitted  to  challenge 
the  jurisdiction.  If  it  has  been  lawfully  created,  he  is  not 
entitled  to  shake  it  oS  whenever  he  chooses,  and  convert 
his  judges  into  parties  to  a  cause  before  a  superior  court  (b). 

Statements  made  under  precognition  by  the  elders  of 
the  Free  Church,  by  a  person  not  a  member  of  the  body, 
have  been  held  relevant  to  infer  damages  without  an  aver- 
ment of  want  of  probable  cause ;  for  although  in  such  a  case 
the  party  is  not  acting  in  the  di^arge  of  a  public  duty, 
but  interferes  voluntarily  as  a  private  individual,  he  is  en- 
titled to  a  certain  measure  of  protection ;  and  therefore  an 
action  founded  upon  the  injurious  statements  was  sustained, 
in  which  malice  was  averred  (c). 

(a)  M'MiUan,  mp.  (c)   Cfibb   y.    Barron,   21    D. 

(6)  ThaUon  ▼.  Kinninmont,  IS      1099. 
Nor.  1855,  18  D.  27. 
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Diflcus-  6.  Every  member  of  a  public  board  is  entitled  to  express 

pbUo  an  opinion  on  the  matters  properly  before  it.  In  doing  so, 
he  stands  in  a  privileged  situation^  and  is  allowed  mnch 
freedom  of  observation.  However  strong  his  language,  the 
presumption  of  law  is  in  favour  of  the  innocence  of  his  in- 
tentions ;  and  therefore  malice  must  be  averred  and  proved, 
even  when  he  goes  the  length  of  calling  another  member  a 
^  malicious  and  impudent  liar'  (a).  The  same  protection  is 
extended  to  the  board  itself,  and  its  committees  (&).  In  an 
action  which  arose  out  of  a  statement  made  at  a  meeting  of 
heritors,  called  for  the  appointment  of  members  of  a  paro- 
chial board,  that  certain  persons  who  were  proposed  were 
^  a  disgrace  to  the  community,  and  it  would  be  a  disgrace 
to  any  honest  man  to  sit  in  committee  with  them,'  the  jury 
were  told  that,  if  they  were  satisfied  that  there  had  been  a 
simple  excess  or  indiscretion  of  language,  but  no  malice, 
they  would  find  for  the  defender  (c).  At  the  same  time, 
the  observations  of  the  defender,  if  they  are  to  be  privi- 
leged, must  be  pertinent  to  the  matter  before  the  board. 
If  there  was  no  pertinency  in  commenting  on  the  pursuer^s 
conduct,  the  defender  must  answer  for  it  under  a  simple 
issue  (d).  For  instance,  a  member  of  a  local  board  of 
health,  having  no  occasion  to  express  an  opinion  of  another^s 
fitness  or  unfitness  for  the  magistracy,  had  no  protection 
for  saying  that  a  candidate  for  the  magistracy  had  used  a 
public  institution  as  a  common  brothel  (e). 
^^^ngBot  7.  Creditors  in  a  depending  process  of  sequestration, 
being  a  quasi  corporation,  have  a  certain  privilege  in  dis- 

(a)  Hamilton  y.  Hope,  5  S.  (c)  Newlands  v.  Shaw,  12  S. 
534,  4  Mnr.  222.                              650. 

(b)  Mackay  ▼.   Chalmers,  21         (d)  Roe  ▼.  APLay,  14  D.  988. 
D.  443.  (e)  Fraeer   v.    WiUon,  18  D. 

289. 
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cussing  the  conduct  of  the  bankrupt,  and  matters  affecting 
the  estate.  A  bankrupt,  who  complained  that  certain  of 
his  creditors  had  circulated  letters  among  each  other  for  the 
purpose  of  forming  an  opposition  against  a  proposed  offer 
of  composition,  on  the  ground  that  they  beUeved  him  to  be 
guilty  of  fraudulent  practices,  the  Court  held  him  bound 
to  take  an  issue  of  malice.  It  would  indeed  be  a  grievous 
thing  for  a  creditor,  were  he  not  at  liberty  to  oppose  the  dis- 
charge of  the  bankrupt,  on  the  ground  of  his  being  guilty  of 
fraud,  without  being  liable  in  damages,  more  particularly  at  a 
part  of  the  procedure  when  concert  among  the  creditors  was 
absolutely  essential  to  their  interests  being  properly  protected. 

In  such  a  case,  therefore,  the  question  is  not  whether  their  im- 
pressions are  well  founded  in  point  of  fact,  but  whether  they 

had  sufScient  probable  cause  for  the  bona  Jide  belief  which 
they  expressed  (a).  The  like  privilege  is  possessed  by  creditors 
in  discussing  the  right  of  a  debtor  to  the  benefit  of  cessio  {b), 

8.  But  privilege  giving  rise  to  the  necessity  of  averring  Confiden- 
malice,  is  not  confined  to  persons  acting  in  certain  specific  munioa- 
characters,  or  in  the  discharge  of  particular  duties.  <It 
may,  and  often  does  arise,'  says  Lord  Deas,  ^out  of  the 
mere  circumstances  under  which  individuals  have  occasion 
to  communicate  with  each  other ;  and  if  this  were  not  so, 
the  intercourse  of  society  would  be  subjected  to  intolerable 
restraint,  and  business  could  not  proceed'  (c).  On  this 
ground,  confidential  commercial  correspondence  not  reck- 
lessly divulged  to  others  having  no  concern  in  its  subject- 
matter,  cannot  be  made  the  subject  of  an  action.  ^  Every 
one,'  says  the  Lord  Chief  Commissioner,  ^is  entitled  to 
make  a  confidential  communication  as  to  the  circumstances 

(a)  Torrance  v.  Leaf,  13  S.  72         (c)  Per  Lord  Deas  in  Kennedy 
and  1146.  v.  BaxUk,  18  D.  188. 

(ft)  Stein  T.  MarshaU,  M.  12443. 
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of  another^  to  a  friend  who  calls  for  it  with  a  view  to  deal- 
ing with  that  person  in  the  same  way  as  a  master  when 
called  on  is  entitled  to  tell  the  truth  of  his  servanty  though 
that  may  reflect  on  the  character  of  the  servant'  If  he 
expresses  himself  in  terms  too  severe  or  too  wide  of  the 
tnith,  it  is  for  the  jury  to  say  whether  the  letter  contains  fair 
and  candid  information  to  a  correspondent,  or  whether  it 
contains  so  much  more  than  is  required  as  establishes  had 
intention  on  the  part  of  the  defender  (a).  One  of  several 
farmers  thirled  to  a  mill  having  discovered  a  certain  con- 
trivance  in  the  mill,  by  which  the  miller  enriched  him«elf 
at  the  expense  of  his  customers,  was  found  entitled  to  make 
the  others  aware  of  the  circumstance  (b).  So  also,  com- 
munications between  relations  respecting  the  character  of  a 
person  who  has  made  an  o£Fer  of  marriage  to  a  member  of 
the  family  (c) ;  letters  passing  between  agent  and  client, 
factor  and  constituent — ^by  a  member  of  a  joint-stock  com- 
pany to  another  relative  to  the  conduct  of  their  manager — 
by  a  clergyman  to  one  of  his  parishioners  in  the  way  of 
admonition, — ^are  privileged.  Having  in  all  these  cases  a 
legitimate  call  or  occasion  to  speak  of  another,  the  party  is 
exempt  from  responsibility  if  he  really  believed  the  truth 
of  the  statements  made,  though  such  statements  were  in 
fact  erroneous ;  for  it  is  for  the  common  good  of  all,  that 
intercourse  in  situations  of  the  above  close  and  confidential 
character  should  be  free  and  unrestrained.  At  the  same 
time,  the  excellence  of  the  motive  is  no  excuse  for  the  matter 
being  improperly  and  irregularly  gone  about.  A  parish 
minister  who  feels  pained  by  the  conduct  of  one  of  his 
parishioners,  has  no  right  to  denounce  him  to  his  em- 

(a)   Cotiseland  v.    CuthiU,    5  (c)  Todd  v.  Hawkhuty  2  Mood. 

Mur.  158.  aud  Rob.  21. 

(ft)  Inglis  V.  Colder^  Hume. 
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ployer  (a);  and  it  has  even  been  held,  that  though  the 
minister  of  a  parish  may  have  heard  of  rumours  injuriously 
affecting  the  character  of  his  assistant,  he  is  not  at  liberty 
to  put  them  in  a  letter  addressed  to  a  confidential  friend,  to 
enable  him  to  inquire  into  their  truth  {b)  ;  for  in  making 
his  inquiries  he  is  not  entitled,  it  was  said,  to  propagate 
all  the  scandal  which  he  has  heard ;  and  if  he  does  so,  he 
must  answer  for  it  under  the  common  issue  (c). 

A  person  whose  brother  was  about  to  contract  a  mar-  Gratuitous 
riage  with  a  girl  who  had  formerly  been  a  worker  in  his  ence  in 
establishment,  lodged  a  protest  with  the  session-derk  after  behai^^^ 
the  banns  had  been  proclaimed,  against  a  certificate  of  pro- 
clamation being  issued,  on  the  ground  that  his  brother  was 
of  an  infirm  and  facile  disposition,  and  not  in  a  fit  condition 
to  enter  into  a  marriage.  In  consequence  of  this  protest, 
the  clergyman  refused  to  deliver  up  the  certificate ;  but  the 
marriage  was  celebrated  after  the  -banns  had  been  pro- 
claimed of  new.  In  an  action  of  damages  at  the  instance 
of  the  married  pair,  the  defender  pleaded,  that  having  acted 
bona  fidcy  his  case  was  privileged ;  but  the  Court,  consider- 
ing that  the  proceeding  was  an  entirely  voluntary  one,  not 
imposed  on  the  defender  by  any  obligation,  and  altogether 
foreign  to  the  purposes  of  the  proclamation  of  banns,  re- 
fused effect  to  the  plea,  and  granted  an  issue  as  to  whether 
the  terms  of  the  protest  were  false  and  calumnious  (c2). 

9.  Another  kind  of  privilege  is  the  fair  criticism  of  literary  PubUo 

•'    criticism. 

(a)  Grant  v.  CoUart,  12  S.  885.  the  issue  taken  was,  whether  the 

(&)  Lochhart  v.  Cuming^  14  D.  words '  were  false  and  calumnious, 

462.  and  in  violation  of  his  duty  as  a 

(c)  In  GrarU  v.  CoUart,  12  S.  clergynuin/    But  this  is  a  form 

385,  which  was  an  action  against  now  quite  indefensible. 

a  pariah  minister  for  slandering  (d)  Henderson  ▼.  Henderson^  17 


the  ponoer  to  his  employer,  an      D.  348. 
heritor  and  elder  of  the  parish, 
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works,  public  amusements,  or  the  conduct  of  public  men. 
Criticism  is  protected  by  the  office  it  performs  of  preserving 
truth,  elevating  the  public  taste,  and  securing  the  accuracy 
of  science.  ^  That  publication,'  says  Lord  EUenborough,  ^  I 
shall  never  consider  a  libel  which  has  for  its  object  not  to 
injure  the  reputation  of  any  individual,  but  to  correct  misre- 
presentations of  facts,  to  confute  sophistical  reasoning,  to 
expose  a  vicious  taste  in  literature,  or  to  censure  what  is  hostile 
Ottffhtnot    to  morality'  (a).     These  pm*poses,  however,  do  not  require 

to  06^6116' 

nto  into  that  public  discussion  should  ever  degenerate  into  personal 
abuse.  attack.  A  clergyman  may  be  lawfully  called  a  very  bad 
preacher,  and  for  whatever  injury  he  may  suffer  in  conse- 
quence there  is  no  redress ;  but  if  it  is  said  of  him  that  he 
is  immoral  or  dissolute  in  his  private  habits,  he  is  entitled 
to  damages.  So  a  public  journalist  may  say,  that  a  rival 
publication  is  a  low,  ignorant,  and  scunilous  journal ;  but  if 
he  says  it  has  a  low  circulation,  he  must  prove  the  fact,  for 
that  is  a  statement  which  may  damage  it  in  an  important 
part  of  its  revenue  (b).  ^  You  have  a  right  to  comment  on 
the  public  acts  of  a  minister,  upon  the  public  acts  of  a 
general,  upon  the  public  judgments  of  a  judge,  upon  the 
public  skiU  of  an  aOtor ;  but  you  have  no  right  to  impute  to 
them  such  conduct  as  disgraces  and  dishonours  them  in 
private  life'  (c).  ^  If,'  says  Lord  EUenborough,  ^  individual 
feelings  are  violated,  there  the  line  of  interdiction  begins  (d). 
If  a  person  goes  to  a  public  meeting  and  expresses  an  opi- 
nion, the  public  are  entitled  to  have  that  opinion  and  his 
public  conduct  discussed,  and  the  publisher  will  be  pro- 
tected ;  but  if  private  or  personal  matter  is  brought  forward, 

(a)  Carre  v.  Hood^  1  Gamp.  (c)  Parmiter  v.  Cauplandy  6  M. 

356 ;  adopted  by  L.  G.  Gem.  in  and  W.  108. 
LesUe  v.  Blackwood^  3  M.  157.  (^0  Gobbet's  case,  in  the  Goort 

(6)  See  the  English  cases  cited,  of  King's  Bench,  1804;  HamilUm 

Add.  Wro.  595.  v.  Stevetuon,  3  Mar.  75. 
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that  alters  the  nature  of  the  discussion  (a).  So  a  book 
may  be  ridiculed  to  any  extent,  provided  the  reviewer  keeps 
clear  of  the  writer^s  moral  character  (b).  For  instance,  he 
is  not  entitled  to  represent  the  conduct  of  the  author,  apart 
altogether  from  what  is  stated  in  the  book,  as  indecorous  and 
unseemly  (c) ;  nor  is  he  at  liberty  to  animadvert  on  matters 
which  do  not  fall  properly  within  newspaper  discussion, — as, 
to  say  of  a  professor  that  he  was  unfit  for  and  neglected  his 
chair,  and  could  not  keep  his  class  in  subordination  (d).  So, 
in  commenting  on  a  law-suit,  in  which  a  party  had  failed  in 
an  attempt  to  get  rid  of  his  liabilities  on  certain  shares  in 
an  unfortunate  concern,  a  newspaper  was  held  not  entitled 
to  represent  him  as  a  ^sturdy,  bold,  and  unblushing  re- 
pudiator,  acting,  like  a  thimblerigger,  on  the  principle  of 
^^  heads  I  win,  tails  you  lose,'*  and  wishing  to  make  money 
by  means  fair  or  foul'  (e).  *  In  regard,'  says  Lord  Deas, 
*to  politics,  public  policy,  and  the  political  principles  of 
public  men,  the  law  of  this  country  allows  the  greatest 
possible  freedom  of  discussion.  The  liberty  of  the  press 
on  these  and  kindred  matters  is  invaluable  and  well  esta- 
blished ;*  but  as  regards  private  character,  the  conduct  and 
principles  of  an  individual,  whether  he  be  a  merchant,  a 
professional  man,  or  a  private  gentleman,  the  law  by  no 
means  allows  the  same  latitude.'  And  further  on  he  says, 
— '  It  is  a  total  mistake  to  suppose  that  a  public  journalist 
may  say  whatever  a  counsel  may  say  in  pleading  a  case. 
A  public  journalist  is  not  entitled,  any  more  than  any  other 
individual,  even  to  publish  the  pleading  of  a  counsel  in  a 


(a)  Alton  V.  M'CuUoch,  3  Mur. 

(c)  Davis  V.  MiUer,  17  D.  1060. 

284;  M^Ewan  v.  Magistrates  of 

(rf)  Alexander  v.   Macdonald, 

Edinburgh^  M.  8434. 

4  Mur.  94. 

(6)  Leslie  v.  Blackwood,  3  Mur. 

(e)  Mackenzie  v.  Drew,  28  Feb. 

157. 

1 

1 

1862. 
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separate  form^  if  it  contains  observations  which  the  privilege 
of  a  counsel  was  necessary  to  protect.'  It  may  be  added, 
that  where  the  editor  or  publisher  of  a  newspaper  is  willing 
to  take  the  sole  responsibility  of  a  libel,  he  cannot  be  com- 
pelled to  disclose  the  name  of  the  author  (a). 

A  party  sued  in  an  action  of  defamation  is,  if  setting 
up  privilege,  bound  to  know  whether  he  used  the  words 
libelled  or  not.  He  cannot  put  his  issue  hypothetically : 
Whether  the  words  libelled,  if  used  by  the  defender,  were 

« 

spoken  in  the  discharge  of  his  duty,  etc.  ^  He  must  know,' 
says  Lord  Fullerton,  Hhe  words  which  he  did  use;  for 
privilege  may  cover  some  words  and  not  others,  and  a  very 
slight  alteration  may  make  a  vital  difference '  (6). 


Section  HI. 


JUSTIFICATION. 

Veritas  convicii  is  not  a  relevant  defence  against  the 

criminal  conclusions  of  the  actio  injuriarum^  because  the 

slander,  although  true,  still  tends  to  provoke  a  breach  of 

the  peace.    But  it  is  otherwise  in  a  civil  suit ;  for  if  the 

words  complained  of  by  the  pursuer  describe  him  truly,  he 

sujffers  no  wrong,  and  can  ask  no  reparation  (c). 

(a)  Love  v.  Taylor^  5  D.  1261.  ciple,  for  which  English  libenJs 

(6)  Fraser  v.   Wilson,  13  D.  so  loDg  contended,  that  '  tmth  is 

289.  no  libel.'    In  the  Digest,  L.  47, 

(c)  This  point  was  at  one  time  t.  10,  1.  18,  Paulus  says,  *  Eum 

the  subject  of  mnch  controverBy ;  qui  nocentem  infamavit,  non  esse 

but  although  there  is  some  incon-  bonum  et  aequum  ob  earn  rem 

sistency  among  the  older  writers,  condemnari,  peccata  enim  nocen- 

the  most  eminent  of  modem  com-  tium  nota  esse  et  oportere  et  ex- 

mentators  are  agreed   that  the  pedire.'  A  passage  in  the  Code  (L. 

Roman  law  admitted  the  prin-  9,  t.  85, 1.  5)  is  even  stronger.  It 
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When  the  defence  is  that  the  libel  is  true,  the  defender  Truth,  how 
must  show  hovo  it  is  so,  with  particulars  sufficient  to  enable 
the  Court  to  judge  of  its  relevancy  as  an  answer  to  the 
action ;  and  if  it  is  found  relevant,  the  issue  must  be  pre- 
cise and  pointed  in  the  facts  which  the  defender  thereby 
undertakes  to  prove — ^giving  dates,  persons,  and  places  (a). 
Thus,  if  a  law-agent  complains  of  its  being  said  that  he 
carried  on  cases  for  the  purpose  of  robbing  poor  people, 
etc.,  it  will  not  do  to  take  a.  counter  issue,  asking  generally 
*  whether  the  pursuer,  in  his  capacity  of  law-agent,  carried 
on  law-suits  for  the  sole  purpose  of  creating  emolument  to 
himself,  and  in  wanton  disregard  of  the  interests  of  his 
client,  and  of  the  loss  and  ruin  which  might  thereby  be 
entailed  on  them?'  The  issue  must  inquire  whether,  in 
certain  specified  causes,  A.  v.  B.,  C.  v.  D.,  etc.,  carried  on 
in  a  certain  Court,  the  pursuer,  in  his  capacity  of  law-agent 
for  one  of  the  parties,  instigated  and  carried  on  said  processes 
for  the  purpose  of  creating  emolument  to  himself,  etc.  (6). 

The  counter  issue  must,  in  fact,  be  so  framed  as  to  Jnstifica- 
enable  the  jury  to  affirm  that  the  libel  is  substantially  true  meet  the 
in  respect  of  certain  things  done  or  said  by  the  pursuer  on  ^   ^^ 
a  particular  occasion  or  series  of  occasions.   If  the  evidence 
which  he  means  to  adduce  merely  amount  to  a  palliation  of 
his  conduct,  without  being  a  complete  justification,  then  no 
counter  issue  is  needed.    Indeed,  the  defender  may  prove, 
in  mitigation  of  damages,  anything  on  the  record  without  a 
counter  issue  relative  to  the  res  gestae^  and  what  was  said  and 
done  on  the  occasion  of  the  calumny,  in  order  that  the  jury 

mnB :   *  Si  non  oonvicii  consilio  Clerk  in  MackeUar  v.  Duke  of 

te  aliqoid  injurioeum  dixisse  pro-  Sutherland^  21  D.  222. 
bare  potes,  fides  veri  a  calumnia         (a)  Adaxn^s  Jury  Trial,  102. 
te  defendit.'    The  Scotch  cases         (6)  M'Rostie  v.  Ir<mnde,  12  D. 

are  reviewed  by  the  Lord  Justice-  74 . 
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may  say  whether  the  pursuer  comes  before  them  with  clean 
hands  (a). 

Where  the  Hbel  consists  of  a  general  aspersion,  the 
law  does  not  require  that  the  justification  should  come 
up  to  the  full  amount  of  the  libel,  but  only  that  it  affords 
reasonable  and  sufficient  ground  for  it  (b) ;  still  it  must 
substantially  meet  the  charge.  If  the  libel  is  indivisible, 
it  must  cover  the  whole  of  it ;  if  it  contains  several  charges, 
the  defender  may  justify  some  of  them,  and  plead  gene- 
rally as  to  the  others.  A  general  aspersion  of  character 
is  always  more  difficult  to  justify  than  a  libel  averring  cer- 
tain particular  acts  of  misconduct.  For  example,  it  has 
been  held  that  the  fact  of  a  man's  having  been  convicted 
of  a  breach  of  certificate  under  the  Public  Hoiise  Acts 
does  not  necessarily  infer  ^his  being  one  of  the  worst 
characters  ever  known,  deserving  to  be  kicked  out  of  the 
town '  (c).  To  justify  a  statement  that  one  was  fit  to  be  a 
member  of  the  society  of  Botany  Bay,  it  is  not  enough  to 
offer  to  prove  that  pursuer  was  once  suspected  of  commit- 
ting a  forgery ;  the  issue  must  be,  whether  he  did  commit 
it  (d).  If  the  charge  is  adultery,  it  is  no  answer  to  allege 
acts  of  levity  and  indiscretion ;  because,  although  the  fact 
of  a  woman  being  seen  in  suspicious  places  might  tempt 
her  neighbours  to  comment  on  her  conduct,  they  have  them- 
selves to  blame  for  yielding  to  the  temptation  (e). 

Where  the  slander  was,  that  the  pursuer  had  accom- 
plished his  marriage  by  the  false  representation  that  he  was 
a  shareholder  in  the  London  Docks  to  the  extent  of  L.6000, 

(a)  WhiU  y.  Clough,  10  D.  332.  (rf)  M'Donald  v.  M'Donald,  2 

(6)  Per  Lord  Deas,  M'Donald  June  1813,  F.  C. 

V.  Begg,  1  Mar.  1862.  (e)  M'Kerral  v.  Wilwt,  Hume, 

(c)  M'Donald  v.  Begg,  1  Mar.  628. 

1862. 
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and  had  bribed  a  person  with  two  guineas  to  swear  that 
such  was  the  fact,  the  Court  refused  a  counter  issue  to  the 
effect  that  he  had  falsely  represented  himself  to  be  possessed 
of  property  which  he  did  not  possess,  and  concocted  a  ficti- 
tious deed  to  give  colour  to  the  representation,  for  the  pur- 
pose of  accomplishing  his  marriage  (a). 

But  a  statement  that  pursuer  had  been  acting  in  a 
reckless,  blackguard-like  way,  for  which  twelve  months' 
imprisonment  would  be  too  easy  a  punisliment,  was  suffi- 
ciently met  by  a  counter  issue  as  to  whether  he  had 
fraudulently  obtained  possession  of  a  hogshead  of  whisky 
belonging  to  the  defenders,  and  transferred  it  to  another 
party,  from  whom  he  received  L.IO,  without  communicating 
with  his  employers  on  the  subject  (b). 

A  charge  of  extortion  against  a  Roman  Catholic  priest 
was  allowed  to  be  met  by  certain  specific  instances,  in  which 
he  refused  church  ordinances  to  poor  people  until  they 
should  pay  up  their  contributions  (c). 

Where  a  temperance  hotel  keeper  was  charged  with 
allowing  drinking  and  gambling  in  his  house,  whereby 
young  men  had  been  ruined,  he  contended  that  the  libel 
could  only  be  justified  by  proving  not  only  the  gambling, 
but  the  actual  ruin  of  the  gamblers ;  but  the  Court  held 
that  the  material  part  of  the  slander  would  be  justified  by 
proving  that  gambling  was  allowed,  *  which  tended  to  the 
ruin  of  young  men '  (d). 

In  a  case  in  which  the  defender  was  charged  with 
having  said  of  pursuer,  on  16th  July  1857,  that  he  was  a 
*  poacher  and  blackguard,'  the  former  proposed  a  counter 

(a)  Bumahy  v.  liohertson,   10  (c)  Scolt  v.  M'Gavin,  2  Mur. 

D.  869.  484. 

(6)  Taylor  v.  Anderson,  6  D.  (d)    Carmichacl    v.    Cowan,    1 

1026.  Mac.  204. 
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issue  as  to  whether  the  pursoer  had  been  poaching  on 
various  occasions  in  the  autumn  of  1851  and  December 
1856.  But  the  Court  disallowed  the  issue,  because  the  fact 
of  one's  having  once  been  a  poacher  ought  not  to  expose 
him  for  ever  after  to  be  called  a  blackguard  at  the  pleasure 
of  any  party  (a). 

A  defender  averring  adultery  in  justification  of  slander, 
ought  to  name  the  person  with  whom  the  adultery  is  alleged 
to  have  been  committed,  if  known,  or  if  the  person  is  not 
known,  ought  to  say  so  (6),  and  also  the  time  and  place 
where  the  intercourse  is  said  to  have  been  had. 

The  existence  of  a  slanderous  report,  or  its  prevalent 
currency,  is  no  reason  for  repeating  it.  Each  repetition  is, 
in  fact,  a  new  injury  to  the  party  slandered,  and  therefore 
an  action  lies  against  every  person  by  whom  it  is  dissemi- 
nated, as  well  as  the  original  author.  The  former  does  not 
exonerate  himself  by  giving  up  the  name  of  the  person  from 
whom  he  got  it ;  but  he  may  be  allowed  to  prove  that  it 
was  not  a  matter  of  his  own  invention  (c),  and  that  it  was 
the  subject  of  public  rumour;  because,  although  public 
report  is  no  answer  to  the  action,  it  may  be  founded  on  in 
mitigation  of  damages  (d). 

The  pursuer  of  an  action  of  damages  is  said  to  put  his 
character  in  issue  («),  and  the  quantum  of  damages  to  be 
recovered  will  depend  upon  his  position  in  life.  But  the 
character  of  the  defender  cannot  be  attacked  unless  he  at- 
tempts to  set  it  up  as  an  answer  to  the  action. 
^h^'°^  In  the  general  case,  the  question  of  libel  or  no  libel  will 

the  words         (a)BrownleeY,Thoms(m,21D.  {d)  M'CuUoch  y.  LiU,  18  D. 

&r8  QGiftni**  ^^ 

atory.  480.  960;  Rose  v.  Robertson^   Hume, 

(h)  Rankin  v.  Simpson,  21  D.  614 ;  Gardner  v.  MarskaU^  Hame, 

1057.  620 ;  Contra  BrodU  v.  Blair,  12 

(c)  Marshall  v.  Kenwick,  13  S.  S.  941. 
1127.  (e)  Bryson  v.  Inglis,  6  D.  S63. 
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be  sent  to  a  jary;  but,  at  the  same  time,  there  may  be 
certain  extreme  cases  which  the  Court  will  withhold  from 
the  consideration  of  the  jury  by  refusing  an  issue :  such  as 
when  a  party  who,  after  being  unsuccessful  in  a  negotiation 
for  a  lease  of  a  farm,  pestered  the  proprietor  for  an  expla- 
nation, and  received  in  reply  a  letter  from  his  agent  eom- 
plaining,  inter  aliuy  of  his  having  approached  the  proprietor 
on  the  subject,  and  yet  he  had  ^  voluntarily  assured  him  that 
he  had  not.'  Though  this  was  inuendoed  as  amounting  to 
a  charge  of  the  pursuer  having  wilfully  made  a  false  state-  / 
ment  to  the  defender,  the  Court  treated  it  as  too  extrava- 
gant a  case  to  be  sent  to  the  jury,  the  more  particularly  as 
the  letter  had  not  been  published  to  the  world,  and  there 
was  no  allegation  of  an  improper  motive  (a). 

When  the  language  complained  of  is  not  manifestly  Ambiguous 

o    ^  ^  ^  ''     expres- 

libellons,  the  person  to  whom  it  is  applied  is  allowed  sions. 
to  prove  that  it  had  a  defamatory  meaning.  The  speaker 
is  not  responsible  for  a  meaning  which  his  words  do  not 
bear ;  but  if  they  are  ambiguous,  he  must  take  the  risk  of 
their  being  taken  up  in  a  defamatory  sense  (b).  No  one  is 
entitled  to  a  protestatio  contraria  facti.  Having  been  guilty 
of  slander,  it  is  not  for  the  defender  to  say  that  he  did  not 
mean  it.  If,  for  instance,  he  charges  another  with  felo- 
niously carrying  away  property,  he  will  not  be  allowed 
to  say  he  had  no  intention  of  calling  him  a  thief.  '  That,' 
said  one  of  the  judges,  *  would  be  like  pulling  a  man  by  the 
nose,  and  telling  him  you  did  not  mean  to  insult  him '  (c). 
The  sting  of  the  expression  is  brought  out  by  what  is  termed  inuendo. 
an  inuerido,  and  it  is  for  the  pursuer  to  satisfy  the  jury  that 
such  is  its  right  construction.     The  words  are  to  be  taken  in 

(a)  Kennedy  v.  BaiUie,  18  D.  (6)  M' Donald  v.  Guthne,  15 

138.  D.  778. 

(c)  Black  V.  Rroum,  5  S.  478. 
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their  ordinary  popular  sense ;  and  if  innocent  in  themselves, 
the  presumptions  are  all  in  favour  of  the  defender.  When 
surrounding  circumstances  are  founded  on  to  explain  and 
point  a  libel,  evidence  should  first  be  offered  of  anything 
tending  to  prevent  the  words  conveying  their  ordinary 
meaning ;  and  when  this  is  done,  the  witness  may  be  asked, 
^  What  did  you  understand  by  them  ?'  Cases  ludicrous  from 
the  slender  grounds  on  which  they  rest,  have  often  been 
made  relevant  by  means  of  an  inuendo.  ^  In  allowing  it, 
all  that  the  Court  does,'  says  Lord  Jeffrey,  ^  is  to  find  that 
it  does  not  appear  improbable  that  such  a  case  may  be  made 
out'  (a).  It  will  not  be  permitted  when  it  is  attempted  to 
give  a  construction  to  the  words  manifestly  repugnant  to 
their  fair  meaning.  To  entitle  a  party  to  be  his  own  inter- 
preter, the  language  must  be  either  slanderous,  or  at  least 
ambiguous;  and  if  the  ambiguity  arises  from  other  facts 
and  circumstances,  these  should  be  set  forth  on  record  (&). 
It  is  another  rule  of  pleading,  that  the  inuendo  should  be 
Varifttion.  properly  set  forth  in  the  record.  At  the  same  time,  it  may 
be  varied  in  the  issue  to  a  certain  limited  extent.  Where, 
for  instance,  the  pursuer  stated  on  record  that  his  conduct 
was  represented  as  immoral  and  inconsistent  with  his  belief 
in  Christianity,  he  was  held  entitled,  being  a  missionary,  to 
put  in  issue  whether  it  represented  his  conduct  as  indecorous 
or  unseemly  (c). 

When  the  ground  of  action  is  words  spoken,  the  names 
of  some  of  the  parties  who  were  present  on  the  occasion 
require  to  be  stated  on  record  (J),  and  put  in  issue  (e).     If 

(a)  Per  Lord  Jeffrey,  Love  v.  (rf)  Crichton  v.  Forrest^  Hume, 

Taylor,  7  D.  117.  636. 
(/>)  Rodger  v.  M'Ewan,  10  D.  (0  Campbell  v.  Memies,  17.D. 

•882.  1132. 
(r)  Davh  v.  Miller,  17  D.  1050. 
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the  slander  is  attered  in  a  foreign  tongue,  the  ipsissima  verba  slander  in 
are  put  in  issue,  with  the  explanation,  ^  meaning  thereby  in  tongue. 
English,'  etc.  (a).  If  there  are  several  epithets,  the  pur- 
suer is  entitled  to  select  the  strongest,  or  those  which  may 
best  suit  his  purpose  (b) ;  and  should  it  come  out  in  the 
course  of  the  trial  that  the  defender  had  used  other  abusive 
expressions  in  regard  to  the  pursuer,  which  are  not  set  forth 
in  the  issue,  the  evidence  is  admissible  in  order  to  show 
the  defender's  animus  (c),  and  one  witness  is  enough  for 
that.  The  object  of  tying  the  pursuer  down  to  a  particular 
time  and  place  is  to  enable  the  defender  to  prove  an  alibi  if 
he  is  so  disposed.  But  the  case  may  be  one  of  repeated  or  Continuous 
continuous  slander,  in  which  a  greater  latitude  is  absolutely 
necessary.  In  this  event,  the  pursuer  may  either  take  a 
general  issue,  ^  whether  on  various  occasions  in  the  month 
of  September,  October,  and  November  1860,  in  the  shop 
of  so  and  so,'  etc.  (for  a  latitude  of  three  months  has  been 
allowed  (d) ;)  or  it  is  open  to  him  to  frame  one  issue,  so  as  to 
state  precisely  one  act  of  calumny,  and  in  a  second  issue 
put  it  to  the  jury  whether  the  defender  did  not  say  the 
same  thing  repeatedly.  When  this  course  is  followed,  the 
pursuer  is  not  required  to  specify  the  person  to  whom,  and 
the  time  and  place  where,  it  was  repeated ;  because  in  con- 
tinuous slander  the  witnesses  may  remember  the  fact,  and 
yet  forget  the  surrounding  circumstances  {e). 

(a)  McLaren  v.  Robertson,  21  (d)  Lockhart  v.   Cumming,  14 

D.  185.  D.  452. 

(6)  Broumke  v.  Thomson,  21  D.  (c)  Innes  v.   Swanson,   20   D. 

481.  250. 

(c)  Forbes  v.  Kirk,  5  D.  1177. 


CHAPTER  IX. 

WRONGOUS  IMPRISONMENT  AND  MALICIOUS 

PROSECUTION. 

As  no  greater  wrong  can  be  imagined  than  to  subject  an 

innocent  person  to  the  pain  and  annoyance  of  a  criminal 

prosecution,  the   courts  of  law  have  always   shown  the 

greatest  anxiety  to  provide  the  largest  possible  protection 

against  such  an  occurrence.    But,  in  doing  so,  it  is  to  be 

remembered  that  quite  as  important  as  the  defence  of  the 

innocent  and  the  liberty  of  the  subject,  is  the  necessity  of 

submitting  every  case  of  suspicion  to  the  fullest  and  freest 

investigation.     The  interests  of  the  public  require  that  no 

criminal  should  be  permitted  to  escape ;  and  if,  in  the  bona 

fide  administration  of  the  law,  mistakes  are  sometimes  made, 

it  is  but  reasonable  that  every  individual  should  be  prepared 

to  submit  to  some  inconvenience  for  the  sake  of  the  general 

Wrongous    good.   To  prevent,  however,  as  far  as  possible,  false  accusa- 

ment  pro-     tious  and  uufoundcd  prosecutions,  the  law  has  made  two 

statute.  ^    sets  of  provisious, — the  first  requiring  that  the  liberty  of  no 

person  should  be  interfered  with  without  the  warrant  of  a 

magistrate,  and  compliance  with  certain  prescribed  formali- 

Remedy  at   ties  ;  the  Other,  that  to  justify  a  prosecution,  or  the  appre- 

common  ,  T.  . 

law.  hension  of  a  person  with  a  view  to  a  prosecution,  there 

should  exist  reasonable  grounds  of  suspicion  against  him,  or, 
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as  it  is  expressed^  that  proceedings  should  not  be  commenced 
save  on  reasonable  and  probable  cause. 

For  the  first  class  of  provisions  referred  to,  we  are  in-  statute 
debted  to  the  Act  1701,  c.  6,  commonly  called  the  Habeas 
Corpus  Act  of  Scotland.  The  Claim  of  Rights,  among 
other  grievances,  complained  of  the  ^  imprisoning  of  persons 
without  expressing  the  cause,  and  delaying  to  put  them  to 
trial;'  and  the  statute  was  designed  to  provide  a  remedy 
for  that  evil,  by  enacting  that  ^  all  informers  shall  sign  their 
informations,  and  that  no  person  shall  hereafter  be  impri- 
soned for  custody  in  order  to  trial  for  any  crime  or  offence, 
without  a  warrant  in  writ  expressing  the  particular  cause 
for  which  he  is  imprisoned ;  and  of  which  warrant  the  mes- 
senger or  executor  thereof,  before  imprisonment,  or  the 
keeper  of  the  prison  receiving  the  same,  is  hereby  ordained 
to  give  a  just  double  immediately  under  his  hand  to  the 
prisoner  himself,  for  the  end  after  specified :  Declaring  that 
all  warrants  for  imprisonment  on  the  account  foresaid, 
either  proceeding  on  informations  not  subscribed,  or  not 
expressing  the  particular  cause,  shall  be  void  and  null ;  and 
the  judge  or  ofiicer  of  the  law,  and  all  others  whatsomever, 
subscribing  the  same,  and  the  executors  or  keeper  of  the 
prison  who  shall  receive  and  detain  the  person  so  wrong- 
ously  ordered  to  be  imprisoned,  or  refusing  a  double,  as  said 
is,  shall  be  liable  in  the  punishment  of  wrongous  imprison- 
ment hereafter  expressed.' 

Under  this  statute,  proceedings  against  a  person  sus-  Cnimnai 
pected  of  crime  usually  commence  with  the  presentation  of 
a  petition  to  the  sheriff  of  the  county  or  his  substitutes,  or 
any  of  her  Majesty's  justices  of  the  peace  for  the  county, 
at  the  instance  of  the  procurator-fiscal,  setting  forth  with 
due  particularity  as  to  time,  place,  and  circiunstances,  facts 
inferring  the  commission  of  some  offence  by  the  party 
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charged,  and  specifying  as  far  as  possible  the  name  and 
Signed  In-    designation  of  the  accused.     The  petition  is  signed  by  the 

lorxnauoxi.  ^  l  o  »/ 

Warntnt  fiscal  or  his  assistant,  and  prays  for  ^warrant  to  officers  of 
Court  to  search  for  and  apprehend  the  accused,  and  bring 
him  before  the  sheriff  or  justice  for  examination  respecting 
the  premises,  and  thereafter  to  incarcerate  him  in  the  pri- 
son of  A y  therein  to  remain  for  further  examination : 

Further,  to  grant  warrant  to  search  the  person,  repositories, 
and  domicile  of  said  delinquent,  and  to  search,  for  the  pur- 
pose of  precognition,  all  articles  found  therein  tending  to 
establish  guilt  or  participation  in  the  crime  foresaid ;  and 
also  to  grant  warrant  to  cite  witnesses  for  precognition  ;  or 
do  farther,  or  otherwise,  as  to  your  lordship  or  honours  may 
seem  meet.  According  to  justice,  etc'  On  the  same  sheet 
as  the  petition,  the  magistrate,  taking  care  to  state  both  time 
and  place  of  granting,  issues  a  warrant,  either  to  officers  of 
Court  generally,  or  to  some  individual  specially  named,  ^  to 
search  for  and  apprehend  the  said  (again  naming  the  ac- 
cused), and  bring  him  for  examination ;  and  also  to  search, 
and  to  cite  for  precognition,  all  as  craved.'  The  warrant  of 
a  justice  is  executed  by  a  constable,  and  a  sheriff-officer  if  it 
is  signed  by  a  sheriff;  but  a  sheriff- officer  not  a  constable 
cannot  execute  the  warrant  of  a  justice  (a). 

EsseDtiais  The  Warrant  being  properly  signed,  must,  in  the  first 

place,  set  forth  the  name  of  the  accused.  A  general  war- 
rant, blank  either  as  to  the  person  to  be  apprehended  or  the 
house  to  be  searched,  is  illegal ;  and  a  general  warrant  to 
apprehend  all  suspected  persons,  and  to  search  all  suspected 
places,  is  equally  null.  When  the  name  is  written  on  an 
erasure,  the  objection  is  fatal — the  presumption  in  such  a 
case  being  that  the  word  has  been  superinduced  after  signa- 
ture.    Secondly,  the  warrant,  or  the  information  on  which 

(a)  20  and  21  Vict.,  c.  72»  §  14. 


of  warrant. 
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it  proceeds,  should  set  forth  with  intelligible  distinctness 
that  the  accused  has  been  guilty  of  some  offence  known  to 
the  law.    But  in  some  cases  a  warrant  may  be  issued  with-  Warrant 

(granted 

out  any  formal  complaint,  as  when  the  judge  grants  it  ex  ex^ropria 

tciaUicu 

propria  scientiay — he  having  seen  the  crime  committed ;  or 
even  when  he  has  not  seen  it,  but  knows  it  only  by  rumour, 
if  his  information  is  de  recentiy  he  may  issue  a  warrant  to 
seize  and  bring  before  himself,  in  order  to  examination,  the 
person  suspect,  and  commit  him  till  a  precognition  be  taken, 
if  that  can  be  soon  done. 

The  Act  does  not  extend  to  certain  minor  offences,  in-  Minor 

police 

eluding  imprisonment  ^for  riots,  blood,  and  batteries,  or  utfenoes. 
persons  found  acting  in  tumults ;  or  for  drunkenness,  Sab- 
bath-breaking, and  swearing,  uncleanness,  pickeries,  and 
thieving.*  With  these,  therefore,  the  police  have  authority 
to  deal  summarily,  without  the  formalities  required  in  other 
cases  (a) ;  and,  even  in  the  higher  crimes,  the  officer,  on  the  Appreben- 
verbal  order  of  the  magistrate,  or  without  any  warrant  at  out  a  war- 
all,  may  follow  after  and  apprehend  the  person  implicated, 
provided  he  has  either  seen  him  doing  the  deed,  or  heard  of 
it  immediately  after  from  those  who  were  actually  present, 
and  have  certain  knowledge  of  the  fact.  But  a  private 
party  can  seize  another  only  when  the  commission  of  a 
crime  has  taken  place  under  his  eyes,  and  the  hue  and  cry 
is  on  foot  (b) ;  and  in  all  other  cases  the  apprehension 
should  be  made  under  a  warrant  proceeding  on  a  signed 
information.  Ajid,  in  the  circumstances  mentioned,  the 
person  taken  up  cannot  be  committed  to  prison,  even  for 
the  purpose  of  temporary  detention,  without  the  magis- 
trate's order  in  writing  (c). 

(a)  Symonds  ▼.  Miigs.  o/Mou'  (6)  Anderson,  26  Nov.  1814. 

IroM,  Elch.  h.  t.  9;   Robieson  v.  (c)  iV<n7v.ifi22er,Elch.Wrong- 

Hamilton^  Elch.  h.  t.  6.  ous  Impt.,  No.  5;  5  Br  Sup.  565 ; 
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Commit-  After  his  declaration  is  taken  by  the  mamstrate,  he  is 

ment  after  ^      ^  ..... 

apprehen-     again  incarcerated  for  further  examination.  Within  a  brief 

sion.  ^ 

period  thereafter^  nsually  not  more  than  eight  days, — suffi- 
cient to  enable  the  prosecutor  to  make  inquiry  into  the 
facts, — ^the  magistrate,  on  application  of  the  fiscal,  and  on 
production  of  the  declaration  and  precognition,  grants  war- 
rant for  the  prisoner's  committal  till  liberated  in  due  course 
of  law,  that  is  to  say,  till  his  trial  takes  place,  or  he  is  other- 
wise liberated.  The  time  within  which  this  must  be  done, 
and  the  conditions  under  which  he  is  admitted  to  bail,  are 
also  regulated  by  the  Act  1701,  the  substance  of  which  will 
be  found  stated  in  works  specially  devoted  to  the  principles 
and  practice  of  the  criminal  law. 
To  what  The  chief  purpose  of  the  Legislature  in  this  Act  of 

Act  apply?  Parliament  appears  to  have  been  to  correct  abuses  in  the 
form  of  commitments.  The  statute  does  not  apply  to  im- 
prisonment for  civil  debts  (a),  even  when  the  debt  arises  ex 
delicto  {b\  nor  to  commitments  for  further  examination  (c). 
In  short,  wrongous  imprisonment,  in  the  sense  of  the  Act, 
means  simply  imprisonment  without  a  warrant  expressing 
the  cause  for  which  the  party  is  committed.  Where  this 
has  been  done,  the  penalties  are  not  exigible,  however  illegal 
the  proceeding  and  however  gross  the  oppression.  The 
remedy  in  such  a  case  is  the  ordinary  action  of  damages  (^. 


Hutchison  V.  Moir,  11  S.  1002,— 
an  action  against  a  justice  for  per- 
sonally apprehending  and  assault- 
ing the  pursuer  as  guilty  of  breach 
of  the  peace,  but  the  jury  acquit- 
ted the  justice. 

(a)  M'Christier.Kea,  9  S.312. 

(6)  Smith  V.  Likely,  12  Feb.  1812. 

(c)  Andergon  v.  Murdoch,  17 
F.  C.  683,  2  Dow  401. 


(d)  Campbell  ▼.  Ramsay,  Elch. 
h.  t.  1,  M.  17067.  In  Henderson 
V.  Scott,  M.  17072,  it  was  held 
that  a  magistrate  is  entitled  to 
commit  a  person  found  in  sus- 
picious circumstances,  even  al- 
though  no  information  of  a  crime 
has  been  received;  but  this  is 
contrary  to  the  later  authorities. 


MALICIOUS  PROSECUTION.  255 

The  statute  seems  to  haye  been  originally  intended  to  Criminal 
applj  to  fraudulent  bankruptcy  and  prosecutions  before  the  tion  of 
Court  of  Session  ;  for  it  is  declared, — *  His  Majesty,  with  Session. 
advice  and  consent  foresaid,  extends  this  Act  to  all  confine- 
ments not  either  consented  to  by  the  party,  or  inflicted  after 
trial  or  sentence.'     But  the  contrary  has  been  fixed  by  de- 
cisions, and  it  is  now  no  longer  an  open  question  (a). 

In  various  cases  founded  on  the  Act  of  Parliament,  the  Penalties. 
penalties  have  been  found  due  to  persons  imprisoned  with- 
out a  warrant,  even  though  there  were  sufficient  grounds 
for  their  commitment  (6),  and  to  others  who  were  refused  a 
copy  of  the  warrant  of  committal  (c).  The  penalties  speci- 
fied in  the  Act  are  imposed  on  all  persons  concerned  in 
applying  for,  granting,  or  executing  warrants  of  incarcera- 
tion without  observing  the  conditions  therein  set  forth  {d). 
Magistrates,  fiscals,  officers  and  jailers,  and  every  person 
aiding  and  abetting  them,  are  alike  liable ;  and  in  one  case 
a  private  individual,  who  had  assumed  without  authority  the 
functions  of  a  magistrate,  and  committed  a  person  irregu- 
larly to  prison,  was  held  likewise  responsible  (e).  The  Act 
has  been  found  to  embrace  the  case  of  a  compulsory  deten- 
tion within  a  private  dwelling  (/).  The  penalties  have  also 
been  found  due  to  a  party  imprisoned  under  a  warrant 
granted  in  terms  of  a  petition  presented  to  a  justice  of 
peace  by  the  procurator-fiscal,  setting  forth  4hat  it  ap- 
peared, from  a  letter  he  had  received,  that  J.  K.  M.  had 

(a)  Blacklaw,  6  Br.  Sup.  607  ;  (rf)  Mure  v.  Sharp^  10  July 

Rogers  t.  Renny^  Elch.  h.  t.  3 ;  1811. 

Lord  Advocate    v.    Duncan^   21  (e)    Sutherland     v.     Sinclair^ 

Jan.  1823,  2  S.  123.  Elch.   Wrongous  Imprisonment, 

(6)  PhiUip   V.  Mags,  of  An-  4. 

struther,  M.  17071.  (/)  Sinclair  v.  Sinclair,  Elch. 

(c)  Paterson  v.  Anderson,  M.  h.  t.  7. 
17069. 
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been  concerned  in  the  commission  of  a  forgery  in  Sngland,* 
and  praying  ^  for  warrant  to  commit  him  to  prison  untH  he 
shall  be  removed  to  London  npon  a  legal  warrant,  there  to 
be  tried  for  the  crime  alleged  against  him,  or  until  he  shall 
be  liberated  in  due  course  of  law'  (a). 

The  penalties  vary  with  the  rank  of  the  person  whose 
rights  have  been  violated.  They  are,  for  a  nobleman^ 
L.6000 ;  for  a  landed  gentleman,  L.4000;  for  a  gentleman 
and  burgess,  L.2000 ;  and  for  other  persons,  L.400.  For 
these  action  is  incompetent  if  not  brought  within  three 
years  after  the  last  day  of  the  imprisonment  (i). 

The  Act  does  not  affect  the  right  to  damages  at  common 
law;  and  as  in  questions  of  this  kind  oppression  is  com- 
monly an  element  of  some  importance, — in  fact,  may  of 
itself  be  a  ground  of  damage  when  the  statutory  directions 
have  been  strictly  complied  with  (c), — actions  founded  on 
the  Act  1701  are  now  of  rare  occurrence.    A  summons 
founded  exclusively  on  the  Act  cannot  support  a  conclusion 
for  damages  at  common  law  independently  of  the  statutory 
penalties ;  but  an  amendment  of  the  libel  will  be  allowed  on 
payment  of  such  expenses  as  may  be  deemed  reasonable  ((f). 
Opprai-  Proceedings  competently  brought  and  formally  begun, 

may  nevertheless  be  vitiated  by  some  subsequent  irrega- 
larity,  either  in  the  conduct  of  the  proceedings  or  in  the 
terms  in  which  sentence  is  pronounced.  The  law  assumes 
that  every  person  put  on  his  trial  will  have  due  intimation 
of  the  charge  to  be  preferred  against  him,  and  full  oppor- 
tunity of  consulting  with  a  law-agent  as  to  his  rights  and 

(a)  Mure  y.   Sharp,  10  July  (c)  Robieson  v.  Hamilton^  Elch. 

1811.  Wrongous  Impt.  6. 

(h)  Anderson  v.  Murdoch,  12  (d)  Gibson    v.    Murdoch  and 

June  1823  ;  Sinclair  v.  Sinclair,  Eton,  18  June  1817 ;  MiUer  x. 

sup.  MilU,  9  S.  625. 


sion. 


J 
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preparing  for  his  defence.  The  time  required  for  doing  so 
is  a  personal  privilege,  which  the  party  will  be  held  to  have 
waived  unless  it  is  specially  asked ;  but  in  most  cases  a  cita- 
tion,  proceeding  on  a  warrant  to  that  effect,  to  attend  and 
answer  a  charge  specified  on  a  day  named,  must  be  served  on 
the  party  before  he  can  be  put  on  his  trial  for  a  crime  (a). 
Thus,  it  has  been  held  to  be  oppression  sufficient  to  avoid 
the  whole  proceedings,  if  a  person  cited  for,  say  the  thirdy 
is  tried  in  his  absence  on  the  17th  (b).  It  is  equally  in- 
competent to  cite  a  person  for  one  offence,  and  on  his 
appearing,  to  charge  him,  without  notice,  with  another  (c) ; 
or  to  cite  a  person  as  a  witness,  and,  after  hearing  his  evi- 
dence, put  him  into  the  dock  as  the  person  guilty  of  the 
crime  under  investigation  (d).  Although  the  strict  rules  of 
criminal  procedure  are  not  expected  in  prosecutions  before 
inferior  magistrates,  this  does  not  require  that  they  shonld 
be  so  loose  and  summary  as  to  deprive  the  party  of  all 
chance  of  having  the  facts  within  his  knowledge  f u]|y  stated 
to  the  Court,  and  fairly  investigated  (e). 

Apart  from  the  general  ground  of  oppression,  the  pro- 
ceedings may  be  vitiated  through  some  formal  defect,  such 
as  the  omission  to  sign  an  interlocutor  repelling  preliminary 
pleas  which  go  to  exclude  the  prosecution  (/),  or  the  pro- 
nouncing of  sentence  when  the  public  are  excluded  (jr).  So 
a  sentence  of  imprisonment,  stated  to  be  for  a  period  not 
exceeding  two  calendar  months  (A),  or  till  fines  are  paid,  is 
void;  for  in  the  one  case  it  means  nothing,  in  the  other  it 

(a)  Robertson  v.  Mackay^  Ark.  (d)  Ritchie  v.  Pilmer^  J.  S.  142; 

114,batunderBome8tatute8aparty  Middkmass   y.  D^Evesby^  J.  S. 

may  be  apprehended,  and  at  once  557;  Crawford  v.  Blairy  2  Irv.  519. 

called  on  to  plead  without  citation.  («)  Malonie  v.  Jeffrey ^  2  Irv.  485. 

(6)  Waddell  v.  Romanes,  2  Irv.  (/)  Giles  v.  Baxter,  J.  S.  203. 

611.  (^)  Finnie  v.  Gilmour,  J.  S.  368. 

(c)  Craig  v.  Steel,  J.  S.  148.  (h)  Grant  v.  Grant,  2  Irv.  277. 

R 
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might  be  perpetual.  And  even  where  review  is  exclnded 
by  statute^  the  High  Court  has  suspended  a  sentence  on  the 
ground  that  the  original  complaint  charged  no  cognizable 
offence  (a)y  e.^.y  prowling  about  under  suspicious  circum- 
stances (b). 
Liability  When  proceedings  competently  brought  and  formally 

in  the  pro-  begun,  are  vitiated  by  some  subsequent  irregularity,  the 
^  right  to  redress  will  lie  against  the  person  who  either  causes 
the  irregularity  and  concurs  in  it^  or  who  afterwards  adopts 
and  acts  on  the  blunder  by  insisting  in  the  law,  notwith- 
standing the  mistake,  being  put  in  force.  It  would,  of 
course,  be  too  much  to  hold  that,  for  every  extravagance  of 
the  magistrate,  the  party  instituting  the  prosecution  is  re- 
sponsible. ^  A  public  prosecutor,'  says  the  Lord  President, 
^  is  not  in  all  cases  responsible  for  the  imprisonment  that 
follows  on  a  prosecution  which  he  has  instituted.  When  he 
lays  a  case  before  the  competent  tribunal,  and  that  tribunal, 
after  hearing  parties  on  both  sides,  proceeds,  with  or  with- 
out the  intervention  of  a  jury,  to  find  the  complaint  proven, 
and  pronounces  sentence,  the  prisoner  is  not  then  in  the 
hands  of  the  procurator-fiscal,  but  of  the  law;  and  the 
procurator-fiscal  cannot  then  prevent  imprisonment  even 
if  he  wished  it.  But  if  that  sentence  and  imprisonment 
can  be  held  to  be  the  consequence  of  the  previous  oppres- 
sive conduct  of  the  procurator-fiscal,  they  may  be  ele- 
ments in  determining  the  amount  of  damages  to  which  the 
party  is  entitled'  (c).  When  the  conviction  is  obtained 
through  some  gross  irregularity  which  nullifies  the  entire 
proceeding,  there  is  still  no  great  evil  done,  unless  it  is  fol- 
lowed up  by  a  sentence.  This,  of  course,  cannot  be  pro- 
nounced unless  it  is  moved  for ;  and  by  moving  for  it,  the 

(a)  Bums  v.  Moxey,  J.  S.  880.         (c)  Per  Lord  President  in  WU- 
(6)  Devilin  v.  Jeffrey ,  1  Irv.  41.      liamson  v.  Linton^  20  D.  808. 
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prosecutor  may  become  a  party  to  the  wrong  committed, 
and  assume  the  responsibility  of  the  con\dction  being  sab- 
sequently  set  aside. 

When  damages  are  claimed  on  the  ground  of  the  pro- 
ceedings being  altogether  unwarranted,  the  question  of  re- 
sponsibility may  vary  with  the  position  of  the  person  sought 
to  be  charged ;  and  the  different  cases  which  may  be  pre- 
sented will  therefore  require  to  be  separately  considered. 

1.  As  to  a  Private  Party, — In  an  old  case  it  was  found 
^  that  far  less  evidence  is  necessary  to  justify  an  information 
for  commitment  in  order  to  trial  than  is  necessary  for  con- 
viction of  the  party  accused ;  and  if  the  informer  act  bona 
fide  and  upon  any  plausible  ground  of  suspicion,  he  is  not  to 
be  found  liable  in  damages  though  the  person  should  be 
acquitted  :  for  when  men  are  robbed  they  are  not  to  be  put 
in  terror  of  damages,  and  thereby  to  be  restrained  from 
taking  the  legal  method  of  obtaining  redress'  (a).  This 
mle  has  been  since  most  faithfully  followed.  Every  per-  Duty  of  in- 
son  is  bound  to  inform  the  police  of  every  case  of  suspicion  agSosf 
which  may  happen  to  come  to  his  knowledge ;  and  the  ten-  ^JJ|J^ 
dency  of  the  law  is  rather  to  encourage  than  to  place  any 
obstacles  in  the  way  of  this  duty  being  discharged.  A  party, 
therefore,  making  a  charge  to  a  procurator-fiscal,  a  constable, 
or  a  police  magistrate,  is  submitting  it  to  those  who  are  the 
proper  parties  to  judge  of  its  probability.  The  officer  is 
not  bound  to  act  on  it  if  he  thinks  it  untrue.  ^  He  would 
not  be  bound  to  take  up  the  Lord  Provost  on  an  accusation 
of  housebreaking  by  a  habit  and  repute  thief '  (6) ;  and  people 
are  not  to  be  placed  at  the  mercy  of  *  any  hotheaded  person' 
who  chooses  to  give  another  in  charge  for  some  mere  fancied 
offeilce, — such  as  insulting  himself  and  two  ladies  in  going 


(a)    Jameson   ▼.    Napier^    M.  (b)  Per  L.  J.-C.  Hope  in  Skep- 

lt070,  27  Nov.  1747.  herd  v.  Fraser. 
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Liable 
only  when 
proceeding 
was  with- 
out reason- 
able cause. 


Proof  of 
malice 
onW  is  not 
sufficient 


into  a  saleroom  (a)y — and  then  declines  to  prefer  [a  com- 
plaint against  him  at  the  police-office,  after  he  has  subjected 
him  to  the  degradation  of  being  marched  through  the 
public  streets  in  the  custody  of  a  policeman.  In  such  an 
extreme  case,  the  conduct  of  the  party  is  so  utterly  unwar- 
rantable as  to  be  incapable  of  any  justification ;  and  he 
must  answer  for  it  imder  the  issue  as  to  whether  his 
proceedings  were  '  wrongful.'  But  wherever  a  charge  is 
seriously  made  to  the  proper  officer,  the  party  informed 
against  has  no  right  to  damages  unless  he  can  show  that 
the  other  acted  maliciously  and  without  probable  cause  (6). 

And  the  rule  does  not  involve  any  serious  hardship,  for 
the  more  unwarrantable  the  proceeding,  the  easier  is  it  for 
the  pursuer  to  show  that  it  was  without  reasonable  cause  ; 
and  if  it  was  without  any  reasonable  cause,  then  in  the 
general  case  it  may  fairly  be  held  to  have  been  maUcions, 
because  a  person  who  has  no  reasonable  ground  for  his 
suspicions,  must  have  acted  either  recklessly  or  from  an 
improper  motive  against  the  person  accused ;  and  in  either 
view,  as  we  have  already  seen,  he  is  guilty  of  what  the  law 
calls  malice.  But  as  one  inflamed  with  the  most  violent 
resentment  is  entitled  to  denounce  his  enemy  to  the  police 
authorities,  provided  he  can  obtain  reasonable  grounds  to 
justify  a  prosecution,  even  though  maUce  is  abundimtly 
proved,  the  action  will  fail  unless  the  pursuer  satisfy  the 
judge  who  tries  the  case  that  it  was  not  founded  on  any 
reasonable  grounds  (o). 

Want  of  probable  cause  being  thus  of  the  essence  of  the 


(a)  Smith  v.  Green,  16  D.  549. 

(b)  Callender  v.  MUligan,  11 
D.  1174;  M'Pherson  v.  Catla- 
nach,  13  D.  287. 

(c)  Williams  y.  Taylor,  6  Bing. 


186 ;  Buist  v.  Gibbons,  80  L,  J., 
Exch.  76 ;  Arhuckle  v.  Taylor^  8 
Dow,  160 ;  Pager,  Buchan,  17 D. 
1079 ;  Shepherd  v.  Eraser,  11  D. 
446;   Callender  v.  MilUgan,  11 
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action,  cannot  be  supplied  on  revisal  of  the  summons,  save  on 
leave  granted  (a) ;  nor  can  any  equivalent  expression,  such  as 
groundlesslj,  be  received  (6).  But  when  malice  and  want  of 
probable  cause  are  broadly  averred,  it  is  not  necessary  to  set 
forth  any  circumstances  from  which  they  may  be  inferred  (c). 

As  to  what  forms  reasonable  and  probable  cause,  it  is  Probabie 
impossible  to  lay  down  any  general  rule.  It  means  not  w^^ 
want  of  probable  cause  for  proceeding,  but  want  of  probable 
cause  for  believing  in  the  party's  guilt.  If  the  defender 
did  not  believe  in  the  truth  of  the  charge, — if,  for  example, 
he  was  assaulted,  and  was  at  the  same  time  conscious  that 
the  assault  was  legally  justified  (d), — or  that  he  knew  that 
the  person  whom  he  had  given  into  custody  as  a  thief  was 
really  acting  under  an  erroneous  notion  as  to  his  right  to 
take  the  goods  said  to  have  been  stolen  (e), — or  that  the 
prosecution  was  instituted  for  some  collateral  object,  and 
not  for  the  purpose  of  bringing  the  person  to  justice  (/), — 
or  that,  pending  some  dispute  as  to  a  question  of  civil  right, 
the  defender  had  recklessly  put  the  criminal  law  in  motion 
for  the  purpose  of  obtaining  his  own  private  ends,  or  for 
frightening  other  persons  into  following  a  particular  course, 
— the  jury  would  be  justified  in  inferring  that  the  proceeding 
was  malicious  and  without  probable  cause.  Thus,  a  person 
having  resisted  the  attempts  of  another  to  get  access  to  the 

D.  1174.    In  the  case  of  Strachan  746  ;  Shepherd  v.  Fraser^  11  D. 

v.  Monro^  7  D.  178  and  399,  where  446. 

the  pursuer  complained  that  he  (6)  Cameron  t.  Hamilton^  18 

had  been  given  into  custody  on  a  D.  423. 

false  charge  of  creating  a  disturb-  (c)  Hume  v.  BaiUie^  16  D.  161. 

ance,  the  word  ^wrongful'  was  (d)  Hinton  y.  Heather^  14  M. 

put  in  issue,  but  that  is  a  decision  and  W.  131. 

which  has  since  been  disapproved  (e)  Huntly  v.  Simson^  2  H.  and 

of.     M'Pherson  v.  Cattanach^  13  N.  600. 

D.  287.  (/)  Heshp  r.  Chapman,  23  L. 

(a)  Dallas   v.   Mason,   15  D.  J.,  Q.  B.  49. 
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was  not  competent  to  apply  for  and  obtain,  or  for  the  jus- 
tices to  grant,  a  warrant  to  search  for  manufactured  goods, 
but  only  '  materials  for  manufacture ;'  nor  to  grant  a  war- 
rant for  the  apprehension  of  the  pursuer.  The  proceedings 
were,  therefore,  held  to  be  illegal,  for  which  the  pur- 
suer was  entitled  to  damages;  and  having  been  taken  at 
the  instance  of  a  common  informer  in  hopes  of  the  penalty, 
malice  and  want  of  probable  cause  ought  not  to  go  into 
the  issue  (a).  This,  however,  is  a  decision  not  altogether 
reconcilable  with  sound  principle ;  for  if  it  is  the  duty  of 
a  party  to  put  the  criminal  law  in  motion,  it  is  plainly 
immaterial  whether  the  offence  charged  is  the  creature  of 
statute  or  the  common  law,  or  whether  the  prosecution  is 
at  the  instance  of  the  informer  personally,  or  of  the  public 
prosecutor  acting  on  his  information. 
ActioD  A  conviction  of  the  pursuer,  so  lone:  ^  it  is  unreduced 

conviction  or  quashcd  on  appeal,  being  the  best  possible  evidence  that 
the  proceeding  was  neither  malicious  nor  without  probable 
cause,  affords  a  conclusive  answer  to  a  claim  of  damages 
in  respect  thereof  (b).  The  sentence  is  final  on  both  the 
criminal  question  and  matter  of  civil  right,  till  it  is  quashed 
by  the  High  Court  of  Justiciary ;  otherwise  every  convicted 
criminal  would  be  entitled  to  a  new  trial,  in  which  the  jus- 
tice of  the  sentence  of  a  criminal  court  would  be  reviewed 
by  the  civil  court ;  and  he  might  receive  compensation  for 
an  imprisonment  which  nevertheless  he  was  bound  to  under- 
go (c).  This  rule,  however,  does  not  apply  when  the  pro- 
secution does  not  end  in  a  conviction,  for  in  that  case  there 
is  nothing  which  can  be  taken  to  the  Court  of  review.     If 

(a)  Baniet  v.    White,    11   D.  (c)  Gilchrist  y.  Anderson,  1  D. 
666.  37;  M'LeUan  v.   MilUr,  11  S. 

(b)  MeUor  v.  Baddeley,  2  Cr.  187. 
and  M.  678. 


unreduced. 
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the  party  complains  that  the  whole  proceedings  were  charac- 
terized by  flagrant  irregularity,  and  ought  never  to  have 
been  instituted,  he  will  be  entitled  to  redress ;  and  in  order 
that  the  Court  may  look  into  them  to  see  whether  they  are 
wrongful,  it  is  not  necessary  that  they  should  be  formally 
set  aside  (a),  which,  indeed,  in  criminal  cases  it  is  incom- 
petent for  the  Court  of  Session  to  do  (b).  On  the  other 
hand,  a  criminal  sentence  may  be  set  aside  on  the  ground 
of  certain  irregularities,  and  yet  no  case  lie  for  civil  dam- 
age (c).  The  manner  in  which  the  proceedings  were  con- 
ducted may  entitle  the  party  to  be  relieved  of  the  sentence 
pronounced,  without  conferring  the  right  to  compensation 
from  the  persons  by  whom  the  prosecution  was  conducted ; 
for  the  circumstances  may  show  that  the  prosecution  was 
rightly  instituted,  and  yet,  in  consequence  of  some  technical 
flaw,  the  result  cannot  be  supported.  In  one  case,  how- 
ever, a  warrant  of  imprisonment  till  certain  fines  were  paid, 
having  been  set  aside,  the  parties,  who  had  suffered  two 
months'  imprisonment,  were  held  entitled  to  damages  even 
though  there  was  no  irregularity  of  that  gross  kind  to  which 
the  presumption  of  malice  attaches  in  law  (d). 

When  two  persons  are  charged  with  malicious  prosecu- 
tion, there  may  be  three  issues :  one  whether  they  did  it  in 
concert;  then  whether  the  first  did  it;  and  whether  the 
second  did  it  («).  Where  the  prosecution  is  conducted  by 
a  procurator-fiscal  for  behoof  of  a  private  party,  the  latter 
makes  himself  liable  for  all  the  former's  blunders  (/);  and 

(o)  Bamet  v.    White,   11   D.  (c)  Williamson  v.   Linton,  20 

666.  D.  808. 

(6)  Robertson  v.  Bisset,   7  S.  (<0  Donald  v.  Robertson,  2  S. 

683 ;  M'Caul  v.   MiUer,   16  S.  67. 

617  ;  M'Intosh  y.  Fraser,  12  S.  (c)  Adie  v.  Gowans,  9  D.  495. 

872.  (/)  Donald  v.  Robertson,  2  S. 

57. 
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in  eveiy  case  the  record  should  state  the  natare  of  the  charge 
made,  or  whether  there  was  any  charge  made  at  all  (a). 

2.  Witness. — ^It  is  obviously  a  safe  and  salutary  prin- 
ciple, that  a  witness  should  have  the  fullest  freedom  of  state- 
ment in  giving  his  evidence.  The  Court  is  not  bound  to 
believe  him ;  but  in  order  that  they  should  have  the  fullest 
means  of  judging  of  his  credibility,  it  is  necessary  that  he 
should  be  under  no  apprehensions  as  to  ulterior  responsibility. 
Any  abuse  of  this  privUege  is  prevented  by  two  important 
checks :  1st,  he  is  subject  to  the  censui^e  of  the  Court ;  and 
2d,  he  is  liable  to  the  pains  of  perjury.  Whether  he  should 
be  also  liable  in  damages  to  a  person  aggrieved  by  his  false 
testimony,  is  an  open  question  in  this  country ;  but  were  such 
a  case  to  occur,  there  is  high  authority  for  holding  that 
the  action  would  not  lie.  The  balance  of  inconvenience  is 
strongly  against  it;  and  in  England  it  has  been  decided  that, 
on  grounds  of  public  policy,  a  person  is  not  liable  in  damages 
for  words  spoken  or  written  in  the  course  of  giving  his  evi- 
dence, even  though  he  should  have  acted  maliciously  and 
without  probable  cause.  *  The  mischief,'  says  Crompton,  J., 
^  would  be  immense,  if  the  person  aggrieved,  instead  of  pre- 
ferring an  indictment  for  perjury,  would  turn  his  complaint 
into  a  civil  action.'  In  trials  for  perjury  the  rule  of  law 
is,  that  an  oath  is  never  deemed  false  on  the  unsupported 
testimony  of  one  witness ;  but  were  a  claim  of  damages 
competent,  the  witness  might  practicaUy  be  condemned 
on  the  single  testimony  of  one.  Accordingly,  where  it 
was  charged  against  a  party,  that  he  falsely,  maliciously, 
and  without  any  reasonable  or  probable  cause,  went  before 
a  commissioner  for  taking  oaths  in  the  Court  of  Chancery, 
and  swore  an  affidavit  stating  of  plaintiff,  in  his  character  as 
auctioneer,  that  he  conducted  his  business  fraudulently  and 

(a)  Page  v.  Buchan,  17  D.  1079. 
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improperly^  and  that  he  was  not,  in  deponent's  opinion,  a  fit 
person  to  be  entrusted  with  the  sale  of  certain  property  then 
the  subject  of  a  suit  in  Chancery,  and  the  Court,  on  the  evi- 
dence before  it,  declared  that  he,  plaintiff,  was  not  a  fit  and 
proper  person  to  conduct  the  sale,  an  action  of  damages  at 
his  instance  was  dismissed,  on  the  ground  that  the  rule  is 
inflexible :  No  action  will  lie  for  words  spoken  or  written 
in  the  course  of  giving  evidence  (a).  In  this  case  it  was 
not  averred  that  the  plaintiff  knew  that  that  which  he  was 
speaking  was  false ;  but  according  to  the  opinions  of  the 
Court,  it  would  rather  appear  that  the  insertion  of  these 
words  would  not  have  affected  the  result. 

If  a  witness  duly  cited,  or  without  a  formal  citation, 
undertakes  to  appear  and  fails  to  do  so,  and  the  trial  through 
his  absence  proves  abortive,  he  will  be  fined  or  otherwise 
punished  by  the  Court,  and  is  also  liable  in  damages  to  the 
party  for  whose  behoof  he  was  to  have  been  examined  (b), 

3.  Jurymen. — The  deliberations  of  a  jury  are  sacred;  No  action 
and  although  in  one  case  a  new  trial  was  granted  where  it  juryman, 
appeared  that  they  had  never  deliberated  at  all,  but  cast  lots 
for  theii'  verdict  (c),  the  general  rule  is,  that  the  grounds  on 
which  they  came  to  their  verdict  cannot  be  afterwards  in- 
quired into  for  any  purpose  or  in  any  way.    Nay,  the  Court 
will  not,  in  a  motion  for  a  new  trial,  receive  an  afiidavit  by 
the  jurymen  that  they  had  meant  to  find  for  the  pursuer, 
but  through  a  misapprehension  had  found   for  the  de- 
fender (d).      It  follows  that  no  action  can  lie  against  a  although 
juryman  for  the  manner  in  which  he  makes  up  his  mmd,  avexred. 
and  for  the  influence  which  he  brings  to  bear  on  his  brother 

(a)  Revi$  v.  Smith,  18  Q.  B.  126 ;  (c)  SUwart  v.  Fraser,  6  Mur. 

Henderson  v.  Broomhead,  4  H.  166. 

andN.  569.  (d)  Dobbie  v.    Johnstone,    19 

(ft)  Donald  v.  Hart,  7  D.  273.  June  1861. 
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jurors,  even  when  it  is  averred  that  he  was  actuated  by 
malice  against  the  party  who  lost  the  cause  (a). 
Protection  4.  Public  Prosecutor, — ^The  principle  on  which  protec- 

pubUc  tion  to  the  extent  stated  is  conferred  on  a  private  party,  has 
an  a  fortiori  application  to  a  public  prosecutor ;  for  whereas 
the  former  is  a  volunteer,  not  necessarily  bound  to  come 
forward  with  an  accusation  save  of  his  own  accord,  the 
latter  is,  by  the  nature  of  his  o£5ce,  obliged  to  interfere ; 
and  any  mistakes  which  may  be  committed  in  the  honest 
endeavour  to  discharge  his  public  duty,  ought  to  be  subject 
to  the  most  charitable  construction  (b).  If,  indeed,  the 
Negii-  error  arise  from  gross  ignorance  or  gross  negligence,  such 
s^^^-  as  causing  a  man  to  be  apprehended  and  tried  for  a  thing 
which  is  no  crime  at  all ;  under  an  indictment,  for  example,  if 
one  could  imagine  such  a  thing,  charging  A.  B.  with  unlaw- 
fully walking  on  the  public  road,  or  if  he  is  guilty  of  the 
inexcusable  oversight  of  endeavouring  to  exercise  his  func- 
tions out  of  the  county  or  district  over  which  his  commis- 
sion extends  (c),  he  must  answer  for  his  negligence  like  any 
private  individual,  under  an  issue  as  to  whether  his  proceed- 
ings were  wrongful.  An  o£5cer  of  the  law  has  no  protection 
for  acts  done  beyond  his  own  proper  district.     A  party 

another,  cannot,  for  example,  be  transported  to  the  locus 
delicti  by  the  constable  or  superintendent  of  police  without 
a  warrant  from  the  proper  magistrate.  If  the  hour  ia  late, 
it  is  his  duty  to  lock  up  the  prisoner  till  the  attendance  of  a 
magistrate  can  be  obtained.  Where  a  superintendent  of 
police,  instead  of  doing  this,  marched  ofiF  a  party  charged 

(a)  Mackintosh  ▼.  Fraser^  12  (c)  M' Crone  v.  Sawers,  13  S. 
S.  872.                                                443. 

(b)  Henderson    y.    Scott,    M. 
17072. 
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with  assaalt  a  distance  of  three  miles  to  a  place  in  a  neigh- 
bouring county  without  a  warrant,  he  was  subjected  in 
damages.    The  only  answer  to  such  a  case  is,  that  the 
party  was  not  sent  as  a  prisoner,  but  had  gone  of  his  own 
free  will  (a).     But  where  the  procurator-fiscal,  in  the  re- 
gular exercise  of  the  duties  of  his  office,  brings  a  person  to 
trial  on  an  indictment  which,  although  satisfactory  to  the 
Court  of  the  first  instance,  is  ultimately  on  further  argu- 
ment found   to  be  bad,   or  the   conviction   is  otherwise 
quashed  on  some  technical  ground  by  the  Court  of  review, 
he  is  not  liable  in  damages  unless  it  can  be  established  that 
the  prosecution  was  not  simply  wrongful,  but  also  utterly 
unfounded.     Mere  failure  on  his  part  to  establish  the  guilt 
of  the  accused,  or  the  mere  fact  that  the  Inferior  Court 
pronounced  an  absurd  and  indefensible  judgment,  will  not 
entail  upon  him  any  responsibility,  unless  the  party  is  also 
prepared  to  prove  that  there  was  no  probable  cause  for  the 
proceeding,  or  more  properly  for  believing  that  the  accused 
had  been  guilty  of  the  offence  with  which  he  was  charged. 
So  it  was  held  in  a  case  in  which  a  conviction  under  the 
Night  Poaching  Act  was  quashed  for  informality;  the  com- 
plaint, according  to  one  reading  of  it,  amounting  to  a  charge 
of  ^  unlawfully  entering  on  the  public  road  to  kill  game.' 
This,  it  was  said,  was  not  a  crime  either  by  statute  or 
commod  law ;  that  the  fiscal  had  no  protection  save  when 
prosecuting  for  what,  in  point  of  fact,  was  a  crime ;  and  if 
he  chose  to  prosecute  for  what  had  only  a  faint  resemblance 
to  a  crime,  he  was  liable  under  an  issue  as  to  whether  the 
proceedings  had  been   wrongful.      The  Court,  however, 
refused   to  give  effect  to  this  view,  and  directed  malice, 
etc.,  to  be  put  in  the  issue  (h).  In  short,  the  general  rule  is, 

(a)  Hollands  v.  Richardson^  6  (6)  Mains  ▼.  M^Lullichy  9  July 

D.  9.  1861. 
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that  no  action  of  damages  can  lie  against  a  public  officer 
acting  for  the  public  interest,  like  a  procurator-fiscal,  unless 
some  breach  or  neglect  of  duty,  actual  or  constructive,  can 
be  laid  to  his  charge.  On  the  same  principle,  he  is  not  ac- 
countable for  the  wrongful  acts  of  the  officers  to  whom  his 
warrants  are  entrusted  for  execution.  He  may,  indeed, 
render  himself  liable  by  giving  special  instructions,  for 
thereby  he  makes  himself  art  and  part ;  but  in  the  general 
case  he  is  entitled  to  rely  that  persons  admitted  to  such 
offices  as  those  of  a  sheriff-officer  and  ipessenger-at-arms 
are  really  competent  for  their  duties.  The  procurator- 
fiscal  is  therefore  not  liable  for  the  mistake  of  an  officer, 
such  as  putting  the  prisoner  into  a  place  unfit  for  his 
reception  (a). 

But  the  protection  which  is  thus  thrown  around  a  public 
officer  like  a  procurator-fiscal,  ceases  whenever  he  ceases  to 
act  for  the  public  interest.  If,  for  example,  he  uses  his 
official  powers,  or  his  accidental  connection  with  the  police, 
in  order  to  further  the  objects  of  a  private  party  to  whom 
he  acts  as  law-agent,  he  cannot  plead  bona  Jidea  in  answer 
to  an  action  charging  him  with  wrongful  and  irregular 
proceedings.  When,  for  instance,  a  procurator-fiscal  of  a 
police  court,  who,  as  agent  for  the  family  of  an  alleged 
lunatic,  presented  a  petition  to  the  sheriff  for  a  warrant  to 
detain  him  in  a  private  mad-house,  and  employed  a  police- 
officer  to  bring  him  to  the  police-office,  where  he  was  de- 
tained for  some  time  and  examined  by  two  surgeons,  on 
whose  certificate  a  warrant  was  issued  by  the  sheriff  in 
terms  of  his  petition,  it  was  held,  in  an  action  of  damages 
at  the  instance  of  the  alleged  lunatic,  that  the  fiscal  was 
not  entitled  to  an  issue  as  to  whether  he  had  acted  with 
malice  and  without  probable  cause.    The  issue  as  adjusted 

(a)  Munro  r,  Taylor^  7  D.  600. 
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was  simply  whether  he  had  wrongfully  caused  the  pursuer 
to  be  detained  in  the  police-oflSce^  and  afterwards  com- 
mitted to  an  asylum  (a). 

Where  a  person  convicted  by  a  justice  of  cutting  green 
wood  was  fined  200  merks  by  the  sheriff,  who  at  the  same 
time  granted  a  warrant  to  the  procurator-fiscal  to  go  and 
secure  so  much  of  the  culprit's  goods  as  will  pay  the  200 
merks  fine,  and  dispose  of  them,  and  the  fiscal  poinded 
without  any  previous  charge,  he  was  held  liable  in  damages, 
with  relief  against  the  sheriff  by  whom  the  warrant  was 
granted  (b). 

The  Lord  Advocate  and  his  deputes  appear,  like  her  Crown 
Majestjr's  judges,  not  to  be  answerable  in  any  private  action 
for  acts  done  by  them  in  an  official  character.  There  is  an 
old  statute  (1579,  c.  78)  ^  against  sik  as  troubles  their  neigh- 
bours be  criminal  persute  sake-les,'  declaring  that  when  in- 
nocent persons  ^  calumniate  of  mere  malice  and  envy,'  are 
'  acquite  of  the  crimes  laid  to  their  charge,'  the  unjust  pur- 
suers shall  pay  certain  penalties,  to  be  divided  between  the 
accused  and  the  king.  *  And  gif  the  king's  majesty's  Advo- 
cate be  only  perseuer,  his  informer  to  pay  the  same  fore- 
said.' This  implies  that  the  Lord  Advocate  cannot  be  con- 
vened in  any  private  action  (c);  *  as  against  him,'  says  the 
late  Lord  Justice-Clerk  Hope,  ^  I  do  not  think  that  a  case 
of  liability  to  damages  cotdd  be  even  stated'  (d).  But,  at  Disclosure 
the  same  time,  the  statute  makes  it  equally  clear  that  he  is  ^  ^^  o"°®'- 
not  at  Uberty  in  all  circumstances  to  shield  his  informer  by 
refusing  to  give  up  his  name,  or  to  produce  the  information 
which  was  laid  before  him.    This  the  Court  has  compelled 

(a)    Strang  v.  Strang^   11  D.  (c)    Hume's    Com.,    Part    2, 

378.  c.  5. 

(5)  Gordon  v.  Agnew^  M.  3394.  (d)  Henderson  v.  Robertson^  15 

D.  292. 
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him  to  do  (a)  ;  and  in  a  more  recent  case  it  was  held,  that 
if  the  Lord  Advocate  does  not  think  it  necessary  for  the 
public  interest  to  shelter  himself  behind  the  privilege  of  his 
o£5ce,  and  chooses  to  tell  the  name  of  his  informer,  and  to 
produce  the  information  voluntarily  or  under  order  of  the 
Court,  the  private  party  cannot  be  heard  to  object  (b).  In 
all  probability,  however,  the  Court  would  refuse  to  make  the 
order,  if  the  Lord  Advocate  declared  on  his  official  respon- 
sibility that  the  production  of  the  document  wanted  would 
be  in  prejudice  of  the  public  service.  And  the  public  pro- 
secutor is  not  bound  to  produce  his  precognitions,  unless, 
perhaps,  in  the  very  special  case  of  an  action  jagainst  a 
fiscal  for  writing  down  maliciously  what  the  witnesses  did 
not  say  (c). 

A  procurator-fiscal  who  gives  his  concourse  to  a  com- 
plaint at  the  instance  of  a  private  party,  cannot  insist  in  the 
conclusions  should  the  private  party  desist  (d). 

It  may  be  added,  that  he  has  no  claim  of  relief  against 
the  funds  of  the  community  whose  officer  he  is,  to  be  re- 
lieved of  the  expenses  incurred  in  defending  himself  against 
actions  brought  against  him  for  injuries  sustained  through 
the  wrongful  exercise  of  his  office  {e), 

5.  The  Officer. — An  officer  or  messenger  may  be  liable, 
either  in  respect  of  the  warrant  being  illegal,  or  in  respect 
of  the  irregular  way  in  which  it  is  executed.  Criminal 
warrants  may  be  executed  on  Sunday,  and  at  any  hour 
of  the  day  or  night.  After  securing  the  person  of  his 
prisoner,  it  is  the  officer's  duty  to  bring  liim  before  a 
magistrate  for  examination,  if  possible  within  twenty-four 

(a)  Steven  Y.  Dundas,  M.  7905.  (d)  P.-F.  of  Edin.  v.  Mcnn^ 

(6)  Henderson  y.  Robertson,  15  H.  503. 

D.  292.  (€)    APCuUoch   v.    Ma^,    of 

(c)  Donald  ▼.  Hart,  6  D.  1255  ;  Airdrie,  8  D.  3^. 
Hill  V.  Fletcher,  12  Nov.  1847. 
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hours,  but  at  all  events  with  as  much  despatch  as  may  be 
attainable  in  the  circumstances.  Being  responsible  for  him 
till  he  is  placed  in  the  magistrate's,  presence,  he  is  not  en- 
titled to  part  with  his  person,  under  any  circumstances 
whatever,  at  any  time  during  the  interval.     He  must  be  Oppressive 

,         ,  ,  ,        execution 

careful,  however,  to  treat  his  prisoner  with  all  the  humanity  of  warraat 
consistent  with  safe  custody.  If,  from  the  remoteness  of 
the  district  in  which  the  prisoner  has  been  found,  the  un- 
seasonableness  of  the  hour,  the  temporary  absence  of  the 
magistrate,  or  a  necessity  of  the  like  description,  the  prisoner 
requires  to  be  kept  in  some  secure  place  over  night,  or 
for  some  short  space,  the  messenger,  in  such  an  emer- 
gency, is  entitled  to  lock  him  up ;  but  as  it  is  he  that  is 
responsible  for  his  forthcoming,  he  cannot  delegate  the 
duty  of  detention  to  the  keeper  of  a  jail,  or  company  of 
soldiers,  or  any  other  person.  His  temporary  confinement 
is  not  like  the  committal  of  a  magistrate,  who  alone  can 
commit  to  prison,  but  is  part  of  the  messenger's  safe  cus- 
tody.    In  short,  he  has  the  power  of  detention,  but  not  of  officer 

"  ^  ^  *  has  power 

imprisonment.     *  Detention,'  says  Lord  Chelmsford,  *  is  of  only  of  de- 

.  .  7        J  ?  tention. 

various  kinds.  It  may  be  by  the  o£5cer  keeping  hold  of  the 
person  arrested  and  detaining  him  in  that  manner.  It  may 
be  by  locking  him  up  in  a  room  under  charge  of  some  per- 
sons, who  are  entrusted  to  watch  over  him  while  the  officer 
goes  for  the  purpose  of  finding  some  Justice  of  the  Peace.' 
And  he  adds,  that  as  such  detention  would  be  lawful  in 
every  case  where  the  room,  or  the  parties  who  were  watch- 
ing that  room,  were  under  the  control  of  the  officer,  deten- 
tion in  a  jail  or  lock-up  house  is  equally  lawful ;  because, 
although  the  place  of  confinement  is  then  under  the  charge 
of  a  jailer,  it  is  not  a  change  of  custody  so  long  as  they 
are  holding  him  upon  the  authority  of  the  officer  (a), 
(a)  Evans  v.  WLouyhlan,  H.  L.,  21  Feb.  1861. 
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This  being  so,  the  officer  is  plainlj  responsible  for 
everything  done  by  him,  or  suffered  to  be  done  by  him,  to 
the  prisoner  till  he  is  brought  face  to  face  with  the  magis- 
trate. He'  is  bound  to  see  that  the  cell  or  chamber  in 
which  he  is  put  is  suitable  for  the  purpose, — that  is  to  say, 
that  it  is  not  likely  to  be  injurious  to  health,  or  uncomfort- 
able to  an  extent  amounting  to  oppression.  Thus  a  party 
of  prisoners  apprehended  for  the  purpose  of  being  brought 
before  the  sheriff-substitute  for  examination,  were,  in  the 
course  of  the  journey  thither,  placed  in  a  small  stone  safe, 
only  3  feet  9  inches  broad,  and  6  feet  11  high,  in  a  house 
occupied  as  a  guardhouse  by  a  company  of  soldiers.  In 
an  action  of  damages  for  this  oppressive  treatment,  the 
jury  were  told  to  disregard  the  fact  of  the  imprisonment 
being  the  act  of  the  soldiers.  If  they  were  imprisoned  by 
others,  with  the  knowledge  of  the  messenger,  it  was  his 
duty  to  have  previously  ascertained  the  state  of  the  pre- 
mises, and  so  prevented  it;  and  whether  he  was  aware 
of  it  or  not,  he  was  still  answn^able,  because,  ^except  in 
the  special  case  of  a  pressing  emergency,  such  as  did.  not 
occur,  no  civil  officer  having  prisoners  under  a  warrant 
for  examination  is  entitled  to  hand  them  over  to  the 
military,  and  so  discharge  himself  of  the  custody  of  their 
persons'  (a). 

In  ihe  same  case  it  was  laid  down,  in  regard  to  the 
responsibility  of  an  assistant  by  whom  the  officer  was  ac- 
companied, that  if  he  knew  of  the  improper  confinement 
and  failed  to  remonstrate,  he  was  liable,  notwithstanding  of 
his  having  abstained  from  taking  any  active  part  in  the 
oppression  of  which  his  principal  was  guilty. 

As  to  the  execution  of  search  warrants,  etc.,  the  same 
rule  applies.     ^  If  the  defender  applied  to  the  proper  autho* 

(a)  Ross  V.  APBean,  8  D.  260. 
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rities  in  the  regular  manner,  and  obtained  a  regular  war- 
rant, which  was  executed  by  the  proper  officers,  then  the 
entry  and  seizure  are  not  illegal.  They  may  well  be  the 
caose  of  injmy  and  give  rise  to  a  claim  of  damages,  if  the 
party  applied  for  and  obtained  the  warrant  maliciously,  and 
without  probable  cause,  as  that  party  is  responsible  in 
damages  for  all  that  followed  on  a  warrant  so  maliciously 
obtained.  The  whole  gist  of  the  complaint  in  such  a  case 
is  the  malicious  application  for  the  warrant.  If  that  is 
made  out,  the  party  is  responsible  in  damages  for  what 
happened,  although  all  that  followed  was  regular  and 
legal'  (a). 

6.  Superintendents  of  Police, — In  general  a  public  func-  One  public 
tionary  is  only  liable  for  his  own  personal  delict.   The  head  responsible 
of  a  department,  such  as  the  superintendent  of  police,  is  iict  of 
not  answerable  for  the  illegal  proceedings  of  his  subordi-  *^^      ' 
nates ;  nor,  where  an  office  is  held  by  two  persons  jointly, 
such  as  that  of  fiscal  within  burgh,  is  the  one  responsible 
for  the  negligence  of  his  colleague.   The  principle  of  repre- 
sentative responsibility  flowing  out  of  the  relation  of  agent 
and  principal  has  no  application  to  such  a  case.     They  are 
all  servants  of  the  public,  but  not  of  one  another ;  and  the 
mere  circumstance  that  they  are  an  organized  body,  subject 
to  the  control  and  bound  to  obey  the  orders  of  a  superior, 
does  not  make  the  latter  liable  for  their  misconduct,  unless 
the  act  complained  of  was  executed  by  his  express  orders, 
or  he  was  otherwise  participant  in  its  commission.     Thus,  a  unless 
sentence  of  a  Glasgow  Police  Court  having  been  quashed  p*™®*p*° 
in  Justiciary,  the  accused  brought  an  action  against  A  the 
informer,  B  the  assistant  superintendent  of  police  and  joint- 
fiscal,  in  whose  name  the  complaint  had  been  presented,  C 
the  superintendent  of  police,  and  D  the  other  fiscal  of 
(a)  Per  L.  J.-C.  Hope,  Graham  v.  M^Lachlan,  16  D.  889. 
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whom  B  was  said  to  be  the  colleague.  The  Court  held, 
that  though  there  was  matter  averred  sufficiently  relevant 
against  the  two  first,  the  action  was  irrelevant  as  regards 
the  others.  One  of  two  joint-fiscals,  it  was  said,  although 
both  sharing  in  the  emoluments  of  the  office,  could  not  be 
answerable  for  proceedings  carried  on  by  his  colleague; 
and  although  B,  the  assistant  superintendent,  was  ap- 
pointed by  C,  the  superintendent,  who  was  declared  by 
the  statute  (a)  to  be  responsible  for  the  whole  of  the  lieu- 
tenants and  other  officers  under  him,  this  did  not  create 
any  pecuniary  responsibility  to  third  parties  for  the  acts 
of  his  subordinates  in  the  exercise  of  their  official  func- 
tions (b). 
Pojjoo  7.  Commissioners  of  Police. — On  the  principle  already 

liable  for     explained,  which  exempts  a  public  board  from  responsibility, 
their  personally  or  as  a  corporation,  for  acts  with  which  they  are 

not  chargeable  as  individuals,  commissioners  of  police  are 
not  bound  to  make  good  the  damage  caused  by  the  negli- 
gence or  misconduct  of  officers  of  police,  etc.  Not  only 
have  they  no  funds  out  of  which  a  claim  of  damages  may 
be  satisfied ;  but  their  duties  being  of  a  public  nature  (c), 
cannot  be  said  to  involve  actual  personal  supervision  of  each 
member  of  the  establishment,  such  as  is  expected  and  re- 
quired of  a  master  over  his  servant,  and  such  as  would  be 
necessary  to  make  them  personally  liable  for  everything 
done  by  every  member  of  the  force.  This  principle  was 
applied  in  an  action  against  the  commissioners  of  police 
for  injuries  sustained  by  the  pursuer,  from  having  been 
assaulted  and  cruelly  ill-used  by  a  body  of  watchmen  one 
night,  when  going  peaceably  home  with  his  wife.     The 

(a)  9  and  10  Vict.,  c.  289,  §  (c)  Smith  v.  Ed,  Police  Comrs,; 

22.  Thomson    ▼.    MitcheU,    1    Rob. 

(6)  Bain  v.  Bamety  19  D.  406.       162.      . 
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claim  was  sastained  by  the  Coart  of  Session,  but  in  the 
House  of  Lords  the  judgment  was  reversed  (a). 

8.  Clerks  of  Court, — A  clerk  of  Court  is  not  protected  Not  n- 

,  ,  sponsible 

by  the  statutes  passed  for  the  protection  of  Justices;  but  forthemis- 

,-.-  Tii.1  .  ...  takes  of  the 

where  he  is  the  mere  hand  of  the  magistrates  in  writing  out  Court 
a  sentence  or  order  of  Court,  he  will  not  be  answerable  for 
any  mistakes  for  which  the  members  of  the  Court  have  not 
to  answer  themselves  (b).  Even  when  the  complaint  against 
the  magistrates  was  that  they  had  taken  up  the  case  on  a  day 
different  from  that  to  which  it  had  been  adjourned,  no  effect 
was  given  to  the  contention  that,  granting  the  mistake  of 
the  Justices  was  innocent,  it  was  the  duty  of  the  clerk,  as 
custodier  of  the  records  of  Court,  to  see  that  its  meetings 
were  always  held  in  virtue  of  regular  adjournments.  It 
would,  it  was  said,  be  too  much  to  require  that  the  clerk, 
before  allowing  any  case  to  proceed,  should  spontaneously 
collate  the  cause  paper  with  the  record  of  adjournments, 
under  the  pain  of  being  personally  answerable  for  any 
disconformity  that  might  be  afterwards  discovered  (c). 

9.  Magistrates — Limitation  of  Actions. — ^It  is  now  well 
settled  that  a  magistrate,  when  acting  judicially  on  the  com- 
plaint of  another,  is  not  answerable  for  mere  error  of  judg- 
ment (d),  A  judge,  of  whatever  rank  or  degree,  is  sheltered  ?^^^7^^ 
by  the  most  ample  protection  in  the  bona  fide  execution  protection. 
of  his  office ;  for,  to  insure  impartiality,  independence  is 
absolutely  essential ;  and  unless  he  is  uninfluenced  by  the 

fear  of  being  personally  liable  for  the  consequences  of  his 
acts,  such  independence  becomes  impossible.    This  privilege 

(a)  Mitchell  v.  Stewart,  16  S.  (c)  Malonie  v.   Walker,  3  D. 
409 ;    Lawson  v.  Stewart,  14  F.      418. 

507 ;  Thomson  v.  MUcheU,  1  Rob.  {d)  Smith  v.  Nicholson,  15  D. 

Ap.  162.  697. 

(b)  M'Kellar  ▼.  M'Lachlan,  4 
D.  287. 
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has  been  conferred  on  jadges  not  for  their  own  sakes,  but 
for  the  sake  of  the  public;  and  ^in  the  imperfection  of 
human  nature,  it  is  better  that  an  individual  should  occasion- 
ally suffer  a  wrong,  than  that  the  course  of  justice  should 
be  impeded  and  fettered  by  constant  and  perpetual  restraints 
and  apprehensions  on  the  part  of  those  who  are  to  admini- 
ster it'  (a).  The  duty  imposed  on  a  judge  is  not,  properly 
speaking,  to  decide  according  to  the  law,  but  according  to 
what  he  considers  to  be  the  law ;  and  the  mere  fact  of  his 
decision  being  wrong  cannot  be  made  the  ground  of  an 
action  of  damages,  if  the  proceedings  are  free  from  irregu- 
larity, and  there  was  nothing  wrong  in  the  motives  by  which 
he  was  influenced. 

Although  wilful  corruption  and  gross  negligence  stand 
obviously  on  a  different  footing,  and  the  judicial  o£Sce 
ought  not  to  be  allowed  to  be  made  an  engine  of  oppression, 
in  the  earlier  reported  cases  we  find  magistrates  held  to 
their  responsibilities  with  a  rigour  which  seems  to  have  been 
both  harsh  and  unnecessary.  In  one  case  the  Lord  Pre- 
sident observes — *  The  pursuer  avers  irregular  proceedings, 
and  in  such  a  case  it  is  not  necessary  to  libel  malice'  (&). 
But  the  older  authorities  have  long  ceased  to  have  any 
practical  value,  as  under  the  statutes  passed  for  their  pro- 
tection, Justices  are  now  held  to  be  all  but  irresponsible 
for  the  consequence  of  irregularities  committed  through 
innocent  mistake  in  apprehending  any  party,  or  in  regard 
to  any  criminal  cause  or  proceeding,  or  to  any  prosecution 
for  a  pecuniary  penalty  (c).  The  course  of  legislation  on 
this  subject  is  as  follows : — 

(a)   Per  Lord  Tenterden,   in  (6)  Mulhottan  ▼.  JBertramy  5  S. 

Gamett  v,  Fewand,  6  B.  and  G.  170  (N.E.  155),  21  Dec.  1826. 

611;  HamiltWiY,  Anderson^l^'D,  (c)  See  Strachan  v.  Stoddarly 

1003.  13  Nov.  1828,  7  S.  4 ;   PM)€k 
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The  first  Act  on  the  subject,  the  24  Geo.  II.,  c.  44,  was,  Twopenny 
by  a  decision  of  the  House  of  Lords  in  1755,  held  not  to 
apply  to  Scotland  (a) ;  but  it  was  found  that  the  next  in 
order,  the  43  Geo.  HI.,  c.  141,  did  apply  (6).  It  provides : 
^Whereas  it  is  expedient  that  Justices  of  the  Peace,  in 
Great  Britain  and  Ireland  respectively,  who  by  virtue  of 
divers  Acts  of  Parliament  in  force  in  the  United  Kingdom 
are  authorized  and  required  to  convict  persons  of  sundry 
offences  in  a  summary  way,  should  be  rendered  more  safe 
in  the  execution  of  such  their  duty ;  be  it  therefore  enacted, 
etc.:  That  in  all  actions  whatsoever  which  shall,  at  any 
time  after  the  passing  of  this  Act,  be  brought  against  any 
Justice  or  Justices  of  the  Peace  in  the  United  Kingdom  of 
Great  Britain  and  Ireland,  for  or  on  account  of  any  convic- 
tion  by  him  or  them  had  or  made,  under  or  by  virtue  of 
any  Act  or  Acts  of  Parliament  in  force  in  the  said  United 
Kingdom,  or  for  or  by  reason  of  any  act,  matter,  or  thing 
whatsoever  done  or  conmianded  to  be  done  by  such  Justice 
or  Justices,  for  the  levying  of  any  penalty,  apprehending 
of  any  party,  or  for  or  about  the  carrying  of  any  such 
conviction  into  effect,  in  case  such  conviction  shall  have 
been  quashed,  the  plaintiff  or  plaintiffs  in  such  action  or 
actions,  besides  the  value  and  amount  of  the  penalty  or 
penalties  which  may  have  been  levied  upon  the  said  plaintiff 
or  plaintiffs,  in  case  any  levy  thereof  shall  have  been 
made,  shall  not  be  entitled  to  recover  any  more  or  greater 
damages  than  the  siun  of  twopence^  nor  any  costs  of  suit 
whatsoever,  unless  it  shall  be  expressly  alleged  in  the  de- 

v.  Clark,  12  Nov.  1829,  8  S.  1 ;  219 ;  Bell  v.  MaxweU,  M.  13961 ; 

Renton  v.  Renion,  July  3,  1824,  Pitcaim  v.  Deana,  M.  13948. 

3  S.  151  ;   Philp  v.  Anstruther,  (a)  Douglas  v.   Lockhart,  M. 

M.  13953 ;  Steel  v.  Ramsay,  M.  7640. 

13952  ;    Laing   v.    Watson,    M.  (&)  Gibsons,  18  June  1817. 
13951 ;  H.  L.  1791,  3  Pat.  Ap. 
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claration  in  the  action  wherein  the  recovery  shall  be  had, 
and  which  shall  be  an  action  on  the  case  onlj,  that  snch 
acts  were  done  maliciously  and  without  any  reasonable  and 
probable  cause. 

^  2.  And  be  it  further  enacted,  That  such  plaintiff  shall 
not  be  entitled  to  recover  against  such  Justice  any  penalty 
which  shall  have  been  levied,  nor  any  damage  or  costs 
whatsoever,  in  case  such  Justice  shall  prove  at  the  trial 
that  such  plaintiff  was  guilty  of  the  offence  whereof  he 
had  been  convicted,  or  on  account  of  which  he  had  been 
apprehended,  or  had  otherwise  suffered,  and  that  he  had 
undergone  no  greater  punishment  than  was  assigned  by 
.Act  of  1803  law  to  such  offence.'  As  this  Act  was  interpreted,  it  only 
only  to        applied  to  erroneous  or  incompetent  proceedings  of  Jus- 

con  VIC  ~ 

tionB.  tices  in  following  up  *■  convictions,'  and  not  to  the  nume- 

rous other  proceedings  in  matters  of  police,  excise,  and 
summary  jurisdiction  in  which  they  might  be  called  on  to 
act  (a). 
Act  ex-  Such  was  the  state  of  the  law  till  1828,  when,  by  the 

au  inferior  Act  of  9  Goo.  IV.,  c.  29,  §  26,  it  was  declared  that  the  Act 
of  1803,  entitled  *  An  Act  to  render  Justices  of  the  Peace 
more  safe  in  the  execution  of  their  duty,  shall  extend  to  all 
inferior  judges  and  magistrates  in  Scotland,  in  regard  to 
any  sentence  pronounced  or  proceeding  had  in  any  criminal 
trial.'  In  a  case  which  happened  subsequent  to  this  Act, 
the  pursuer  averred,  that  on  suspicion  of  having  been  con- 
cerned in  some  noisy  extravagance  in  the  streets  of  Annan, 
he  was  seized  by  a  policeman  beyond  the  limits  of  the 
burgh,  lodged  in  jail  without  any  written  warrant,  and 
after  being  confined  for  two  days,  was  visited  by  the  provost 
and  a  bailie,  and  on  a  verbal  statement  by  the  bailie,  who 

(a)  Massey  v.  Johnston^  12  East.  71 ;   Gray   v.  Cockaon^  16  East. 
21. 
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appeared  to  have  acted  as  witness,  prosecator,  and  judge, 
was  fined  in  L.IO  Scots  and  sentenced  to  fourteen  days 
imprisonment  (a).  The  whole  parties  implicated — ^the  pro- 
vost, bailie,  and  procurator-fiscal,  who  had  acted  as  clerk — 
were  held  liable  in  damages,  the  proceedings  being  held  to 
be  so  grossly  lawless  and  oppressive  as  to  disentitle  them  to 
any  protection.  Lord  Corehouse  observed — *  Under  these 
statutes  it  is  necessary  to  libel  malice  in  an  action  of 
damages  against  judges  and  magistrates  in  regard  to  any 
sentence  pronounced  or  proceeding  had  in  any  criminal  trial. 
But  according  to  the  showing  of  the  pursuer,  he  was  never 
competently  brought  to  trial.'  The  protection  hitherto  pro- 
vided by  the  Legislature  was  thus  by  no  means  complete ; 
and  it  was  probably  to  remedy  this  defect  that  in  1830  the 
Act  11  Geo.  rV.  and  1  Will.  IV.,  c.  37,  was  passed,  enact- 
ing that  ^  the  said  recited  Act  passed  in  the  ninth  year  of  statute 
his  late  Majesty,  in  so  far  as  it  provides  for  rendering  all  to  au  acta 
judges  more  safe  in  the  execution  of  their  duty,  shall  extend  ^i^g^^ 
to  all  acts  done  by  any  judge  or  magistrate  in  apprehending  ^^^^ 
any  party,  or  in  regard  to  any  criminal  cause  or  proceeding, 
or  to  any  prosecution  for  a  pecuniary  penalty.' 

Besides  these  general  provisions,  there  are  in  various  Limitation 
statutes  a  variety  of  clauses  specially  designed  for  the  pro-  °  ^^^^^ 
tection  of  magistrates,  prosecutors,  and  others  engaged  in 
the  execution  thereof,  by  requiring  notice  to  be  given  to 
the  party  to  be  sued,  and  the  action  to  be  brought  within  a 
certain  time.  These  clauses  are  intended  for  the  protection 
of  ofiicers  acting  in  the  bona  fide  belief  that  they  were 
legally  entitled  to  do  the  thing  complained  of  when  in 
reality  they  were  not.  The  words  sometimes  used  are,  '  for 
anything  done  in  pursuance  of  the  Act'  (b)\  *  for  every- 

(a)  Richar<Uon  v.   WiUiamon,  (b)  8  and  9  Vict.,  c.  88,  §  40. 

10  S.  607. 


extend  ? 
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thing  done  in  the  execution  of  his  office'  (a);  *for  any- 
thing done  in  the  execution  of  or  by  reason  of  his 
office'  (6).  But  these  expressions  are  inaccurate,  and  do 
not  clearly  convey  the  meaning  intended ;  for  if,  as  has 
been  frequently  observed,  the  party  acts  in  pursuance  of  the 
statute — ue.<,  as  the  law  authorizes — ^he  does  not  stand  in  need 
of  any  protection  such  as  is  conferred  (c)  ;  and  therefore,  to 
confine  the  operation  of  the  clauses  to  acts  strictly  in  ac- 
cordance with  the  statutory  requirements,  would  render  the 
protection  altogether  nugatory.  They  are  meant  for  the 
benefit  of  those  who,  intending  to  do  right,  have  by  mistake 
How  far  done  wrong.  A  mistake  committed  through  excusable  ig- 
protection  norance,  either  in  the  assumption  of  a  power  which  does  not 
exist,  or  the  illegal  exercise  of  the  authority  with  which  the 
party  may  be  vested,  is  something  totally  different  from  a 
wrong  done  from  corruption  or  gross  negligence.  '  I  shall 
always  abide  by  the  distinction,'  says  Lord  Mansfield,  '  be- 
tween an  illegal  act  done  by  a  magistrate  through  igno- 
rance, and  an  act  done  through  the  corruption  of  the  heart' 
For  acts  of  the  latter  description  the  Justice  is  entitled  to 
no  immunity ;  but  where  he  errs  from  ignorance^  and  his 
ignorance  was  excusable^  he  is  protected.  In  short,  the 
expression,  ^  for  anything  done  in  the  execution  of  his  office,' 
may  be  read  as  if  it  had  been  printed  ^  for  anything  done 
bona  fide^  and  under  colour  or  supposed  correct  execution 
of  his  office'  (d).  For  example,  it  has  been  repeatedly  de- 
cided, that  a  party  suing  a  Justice  for  damages  does  not 
get  rid  of  the  limitation  by  showing  that  the  act  was  done 
without  authority.    To  take  the  case  out  of  the  statute,  he 

(a)  24  Geo.  II.,  c.  44.  1081 ;  SUwari  v.  KeUy,  7  W.  S. 

(6)  17  and  18  Vict,  c.  107.  343. 

(c)  Railton  v.  Watsmi^  14  S.  {d)  Cook  v.  Leonard,  6  B.  and 

C.  361. 
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most  show,  that  if  the  Justice  did  suppose  he  was  acting 
within  his  competency,  he  had  no  reasonable  ground  for  his 
belief,  and  that  it  was  only  through  the  grossest  reckless- 
ness that  he  could  have  fancied  himself  to  be  really  clothed 
with  an  official  character,  or  invested  with  the  power  exer- 
cised. He  then  acts  without  reasonable  or  probable  cause. 
*It  would  be  wild  work,*  says  an  English  judge,  ^if  a  party 
might  give  himself  protection  by  merely  sapng  that  he  be- 
lieved himself  to  be  acting  in  pursuance  of  a  statute.  Still 
protecting  clauses  of  this  sort  would  be  useless  if  it  were 
necessary  that  the  person  claiming  the  benefit  of  them 
should  have  acted  quite  rightly.  The  case  to  which  they 
refer  must  lie  between  a  mere  foolish  imagination  and  a 
perfect  observance  of  the  statute'  (a).  Thus  it  has  been 
held,  that  a  customs  officer  levying  duties  under  a  repealed 
statute  was  entitled  to  notice  (6),  but  not  where  he  directed 
a  policeman  to  do  a  thing  which  he  knew  he  had  no  power 
to  do  himself  (c). 

So  as  to  jurisdiction  irregularly  exercised.  An  act  Jurisdic- 
irregularly  done  cannot  strictly  be  said  to  be  done  in  pur-  guUriy 
suance  of  a  statute;  but  by  pursuance  is  here  meant  the 
honest  intention  to  carry  it  out,  even  though  the  means 
taken  should  be  in  violation  of  the  Act,  or  contrary  to  law. 
For  example,  by  a  burgh  police  Act  (d)  it  was  provided 
that  no  action  should  be  commenced  against  any  person  or 
persons  for  anything  done  in  the  execution  of  the  Act  after 
three  calendar  months  from  the  time  the  act  is  committed. 
Two  policemen,  patrolling  the  streets  on  a  Sunday  night, 
apprehended  a  person  carrying  a  peacock,  supposing  that  it 

(a)  Per  WiUiams,  J.,  Caun  v.  (c)  Irving  v.  Wilson^  4  T.  R. 

Clipperton,  10  Ad.  and  E.  589.  485. 

(6)  Daniel  v.  Wilson,  5  T.  R.  (d)  6  and  7  Vict.,  c.  99  (Glas- 

1.  gow). 
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must  have  been  stolen  (which  it  was  not),  and  the  prisoner, 
after  being  kept  in  custody  till  the  following  i^ught,  without 
being  brought  before  the  magistrate,  who  held  a  Court  in 
the  morning,  was  discharged.    An  action  of  damages  haTing 
been  raised  after  the  three  months,  it  was  dismissed  by  the 
Court ;  for  the  act  being  obviously  done  in  the  execution  of 
the  statute,  and  not  from  the  policemen  being  so  diunk  as 
not  to  know  what  they  did,  or  from  a  desire  to  extort  a  bribe 
or  to  gratify  revenge,  it  was  no  answer  to  say  that  it  was  a 
bad  execution  of  the  Act,  or  one  done  carelessly  and  negli- 
Day  Trefl-    gently  (a).     So  by  §  17  of  the  Day  Trespass  Act,  2  and  3 
*^*^    ^       Will.  rV.,  c.  68,  it  is  enacted  for  the  protection  of  persons 
acting  in  the  execution  of  the  Act,  that  all  actions  and 
prosecutions  to  be  commenced  against  any  person  for  any- 
thing done  in  pursuance  of  this  Act,  shall  be  commenced 
within  six  calendar  months  after  the  fact  committed,  and 
not  otherwise ;  and  notice  in  writing  of  such  action,  ^nd 
of  the  cause  thereof,  shall  be  given  to  the  defender  one 
calendar  month  at  least  before  the  commencement  of  the 
action.     The  Court  sustained  a  defence  of  want  of  notce 
where  an  action  of  damages  had  been  raised  in  respect  of  s 
conviction  quashed  by  the  Court  of  Justiciary,  as  iiregor 
larly  obtained.     *  The  fair  and  even  necessary  construction 
of  the  words,'  said  Lord  Fullerton,  ^is,  that  they  denote 
things  not  done  de  jurey  but  de  factOy  in  carrying  out  the 
statute.'     The  protection  of  this  statute  extends  to  every 

• 

person  concerned  in  obtaining  or  carrying  out  the  convic- 
tion,— the  prosecutor,  the  magistrate,  the  officer  who  took 
the  party  to  jail,  and  every  subordinate  official  (6). 
Mistakes  in         The  principle  of  the  later  decisions  appears  to  be,  that 
[orm.  °        where  prima  facie  the  Justices  have  jurisdiction,  they  ^ 
not  answerable  for  mere  mistakes  in  matters  of  form,  oven 
(a)  Melvin  v.  Wilson,  9  D.  1129.         (6)  Russel  v.  Lang,  7  D.  919. 
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when  these  go  the  length  of  utterly  vitiating  the  proceed- 
ings, unless  it  is  said  that  thej  acted  maliciously.  Thus  in 
a  complaint  before  a  Justice  of  Peace  Court  it  was  an- 
nounced that  judgment  would  be  given  on  a  particular  day. 
The  case  was  not  called  on  that  day,  and  no  regular  ad- 
journment took  place;  but  on  a  subsequent  day,  after 
notice  given,  the  case  was  taken  up  and  judgment  pro- 
nounced. The  Court  of  Justiciary  suspended  the  sentence, 
as  from  want  of  the  adjournment  the  diet  had  fallen.  It 
was  contended  by  the  pursuer  of  a  subsequent  action  of 
damages,  that  by  reason  of  the  mistake  referred  to,  the 
Justices  could  not  be  regarded  as  sitting  as  judges  in  the 
case  at  all.  But  the  Court  refused  to  listen  to  this  view, 
and  malice  not  being  averred,  dismissed  the  action  (a). 
In  a  still  worse  case  of  mal-procedure,  in  which  the  sum- 
mons bore  that  a  woman,  without  any  warrant,  was  on  a 
Sunday  cited  to  appear  before  two  magistrates  ^  to  answer 
to  an  accusation  of  having  used  a  pump-well  contrary  to 
the  wishes  of  the  magistrates,'  and  that  having  appeared 
on  the  following  Monday,  they  refused  to  allow  her  to 
prove  her  case,  holding  that  she  had  admitted  it,  whereas 
she  had  denied  it,  fined  her,  and  imprisoned  her  in  a  place 
which  was  no  legal  jail, — ^the  Court  held  that  the  words 
maliciously  and  without  probable  cause  must  go  into  the 
issue  (6).  A  petition  at  the  instance  of  a  private  indi- 
vidual averred  that  a  person  had  been  guilty  of  embezzle- 
ment, and  prayed  the  Justice  to  grant  warrant  for  appre- 
hension of  somebody  else,  in  whose  hands  the  property 
embezzled  had  been  deposited,  and  to  ordain  him  to  deliver 
up  the  same.  The  Justice  issued  a  warrant  for  the  appre- 
hension of  the  party  for  examination,  and  after  he  had 

(a)  Mahnie  v.   Walker,  3  D.  (6)  Anderson  v.  Hill,    16    S. 

419.  481. 
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appeared  before  him,  dismissed  the  complaint,  in  respect 

the  case  had  been  taken  up  by  the  public  prosecutor.    The 

Court  looked  on  the  case  as  one  of  great  irregularity,  but 

found  the  Justice  entitled  to  the  protection  afforded  by  the 

statutes  (a). 

^°ute  re-  ^^  ^^  h^n  held  that  the  special  terms  of  the  statutes 

specLuy^   require  the  very  words,  maliciously  and  without  probable 

pleaded.       cause,  to  be  engrossed  in  any  summons  which  is  to  be 

insisted  in  for  more  than  twopence   damages   against  a 

magistrate.    There  is  no  equipollent  term  which  can  be 

substituted  for  them,  such  as  ^  grossly  illegal,  incompetent, 

wrongful,  and  oppressive ; '  and  the  ipaUsima  verba  of  the 

statute  must  be  set  forth,  otherwise  the  action  is  not  well 

laid  (6),  unless  where  the  magistrate  acts  under  a  local  or 

special  Act  containing  a  protecting  clause  of  its  own. 

SDcciaities    Thus  by  3  Geo  IV.,  c.  78,  §  134  (Edinburgh  Police  Act), 

of  local 

police  Acts,  it  is  provided  that  no  action  shall  be  commenced  against 
the  judges,  etc.,  for  anything  done  in  the  execution  of  the 
Act  in  any  case,  unless  wilful  corruption  or  oppression,  or 
culpable  negligence,  out  of  which  real  injury  has  arisen,  be 
charged.  In  an  action  raised  against  a  magistrate  in  respect 
of  certain  indefensible  proceedings,  the  Court  sustained  the 
summons  though  the  ipsUsima  verba  of  the  statute  were  not 
quoted, — facts  being  stated  which,  if  true,  were  in  them* 
selves  a  charge  of  wilful  corruption  and  oppression,  out  of 
which  real  injury  had  arisen  (c).  The  statute  referred  to 
is  still  in  force,  and  a  recent  case  illustrates  what  the  Court 
deem  a  case  of  oppression  relevant  to  go  to  a  jury. 

A  woman  was  apprehended  at  nine  o'clock  on  a  Monday 

(a)M'K€UarY.  M'Lauchlin.i  affd.  7  W.  S.   343;    Gulhrie  v. 

D.  287.  Brown,  1  S.  17 ;  Barclay  v.  Bar- 

(b)  Anderson  v.  Hill,  swp.  clay,  16  D.  714. 

(c)  Kelly  y.  Stewart,  11  S.  287; 
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morning,  brought  before  the  Police  Court  on  a  charge  of 
reset  of  theft  at  ten,  and  convicted,  without  having  ever 
seen  the  complaint,  or  knowing  that  she  was  entitled  to  an 
adjournment  to  consult  an  agent  and  cite  witnesses  for  the 
defence.  The  proceedings  were  held  to  be  wilfully  oppres- 
sive, entitling  her  to  an  inquiry  into  the  facts  under  an  issue 
as  to  whether  the  procurator-fiscal  or  superintendent  of 
police,  from  oppression  out  of  which  real  injury  had  arisen, 
caused  the  pursuer  to  be  apprehended,  etc.  (a).  But  where,  • 
in  a  Burgh  Police  Court,  a  witness  who,  after  being  sworn 
in  the  usual  way,  was  stated  to  be  a  Roman  Catholic,  and 
refused  at  the  request  of  the  magistrates  to  be  sworn  on  a 
Bible  with  the  representation  of  a  cross  pasted  on  it,  and 
was  committed  to  prison  for  contempt ;  an  action  of  damages 
at  his  instance  against  the  magistrates  and  procurator-fiscal, 
in  which  their  conduct  was  said  to  have  been  malicious  and 
without  any  reasonable  and  probable  cause,  was  held,  not^ 
withstanding  these  words,  not  to  be  maintainable.  ^  Mere 
error  of  judgment  or  doubtful  exercise  of  discretion  will 
never,'  it  was  said,  ^  render  judges  and  magistrates  acting 
judicially  liable  in  damages ;  and  the  mere  averment  that 
they  acted  maliciously  was  not  enough  to  drag  them  before 
a  jury,  otherwise  every  judge  might  be  liable  to  be  so 
treated  at  the  instance  of  the  losing  party  in  every  case  he 
decides'  (b).  In  another  case  in  which  magistrates  were  sued 
for  causing  the  apprehension  of  persons  under  suspicious 
circumstances,  the  jury  were  directed — *  Magistrates  are 
appointed  for  the  protection  of  society  and  the  well-being 
of  the  government  of  the  country,  and  for  their  protection 
in  the  discharge  of  their  duty  no  action  can  be  brought 
against  them  unless  on  the  ground  of  malice  and  want  of 

(a)  Williamson  v.  Linton,    20  (6)  More    v.   Anderson,  4  D. 

D.  808.  786 ;  Orr  v.  Currie,  1  D.  551. 
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probable  cause.  The  pursuer  may  make  out  the  malice,  and 
yet  fail  if  he  does  not  prove  want  of  probable  cause ;  for  if 
there  was  probable  cause,  the  magistrate  is  protected  in  what- 
ever situation  his  mind  may  be'  (a). 

Where  the  right  of  action  is  limited,  it  is  absolutely 
necessary  that  a  competent  summons  be  raised  within  the 
term  specified,  and  any  radical  defect  in  it  cannot  be 
cured  by  amendment  after  the  period  has  lapsed  (i).  In 
a  case  in  which  correspondence  between  the  parties  within 
the  period  of  limitation  had  resulted  in  an  agreement  to 
refer  the  claim,  and  a  reference  had  been  entered  into 
beyond  the  period  which  subsequently  proved  aboitive,  the 
defender  was  found  nevertheless  entitled  to  plead  the  limita- 
tion (c). 

10.  Officers  of  the  Revenue, — We  may  here  go  on  to 
state  the  nature  of  the  protection  thrown  around  this  branch 
of  the  public  service.  It  is  provided  by  the  Customs  Con- 
solidation Acts,  16  and  17  Vict.,  c.  107,  that  no  action  or 
suit  shall  be  commenced  against  any  officer  of  the  army, 
navy,  marines,  customs,  or  excise,  or  against  any  person 
acting  under  the  directions  of  the  Commissioners  of  the 
Customs,  for  anything  done  in  the  execution  of  or  by  reason 
of  his  office,  until  one  month  next  after  notice  in  writing 
shall  have  been  deUvered  to  him,  or  left  at  his  usual  place 
of  abode  by  the  attorney  or  agent  of  the  plaintiff  {d).  The 
object  of  this  provision  is  to  enable  the  officer  to  tender 
amends  to  the  plaintiff  or  his  agent ;  and  if,  on  the  trial 
of  the  action,  the  jury  shall  find  the  amends  so  tendered 
sufficient,  they  give  a  verdict  for  the  defendant ;  if  insuffi* 


(a)  Per  L.  C.  Com.  in  Hosie  v. 
Baird,  4  Mar.  420. 

(&)  Per  Lord  Gillies,  MUcUU  v. 
Stewart,  16  S.  416. 


(c)  Dudgeon  v.  BoberUan^  21 
D.  351. 

(d)  §  813. 


T 
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cient,^  they  may  give  a  verdict  for  the  plaintiff  with  such 
damages  as  they  may  think  proper,  together  with  costs  of 
suit  (a).  If  amends  are  not  tendered  before  the  action  is 
raised,  a  sum  may  be  paid  into  court  after  the  summons  is 
served. 

It  is  also  provided,  that  every  action  against  a  revenue  Action 
officer  shall  be  commenced  within  two  months  after  the  cause  raised 

witliin  two 

of  action  shall  have  arisen.  Where  an  act  is  required  by  a  months. 
statute  to  be  done  so  many  days  before  a  given  event,  the  time 
must  be  reckoned  excluding  both  the  day  of  the  act  and  the 
day  of  the  event ;  and  the  expression,  so  many  days  at  least, 
means  so  many  clear  days  (6).  Consequently,  in  counting 
the  month  after  notice,  the  day  of  giving  the  notice  and  that 
of  serving  the  summons  are  both  to  be  excluded  (c).  Thus, 
a  notice  posted  on  the  4th  July  of  an  action  raised  on 
4th  August,  was  not  sufficient  compliance  with  section  40 
of  the  Poor  Law  Act,  entitling  the  defender  to  notice  of 
one  calendar  month  at  least  before  the  commencement  of 
the  action  (d). 

It  is  another  rule  of  computation,  that  where  an  act  is  Compuu- 
required  to  be  done  within  a  certain  time  from  some  other  time. 
act,  or  a  certain  day,  the  day  is  excluded  from,  and  the  last 
day  of  the  series  included  tn,  the  computation  (e)  ;  and 
therefore  the  summons  may  be  served  on  or  before  the  last 
day  of  the  two  months,  excluding  the  day  on  which  the 
alleged  injury  was  committed. 

(a)  §  315.  D.  457.     In  this  case  doubts  were 

(6)  R.  y.  Justices  of  Shropshire^  expressed  as  to  whether  posting 

8  A.  and  E.  173 ;  Mitchell  v.  For-  was  equivalent  to  the  actual  de- 

ster^  8  A.  and  E.  472 ;  Chambers  livery  of  notice  to  the  defender. 

v.  Smithy  12  M.  and  W.  2.  («)  Lester  v.  Garland^  15  Ves. 

(c)  Young  v.  Higgon^  6  M.  and  248  ;  Wilkinson  v.  Gaston^  9  Q.  B. 
W.  49.  137. 

(d)  Ferguson  v.  M^Ewan^  14 
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^^moSh '  When  a  statute  speaks  of  a  month  without  the  quali- 
fication of  ^  calendar/  or  other  words  indicating  a  contrary 
intention,  it  used  to  be  held  to  mean  28  days  (a);  but  now 
it  is  enacted  by  the  13  and  14  Vict.,  c.  21,  sec.  4,  that  in  all 
Acts  of  Parliament  the  word  month  shall  be  taken  to  mean 
calendar,  unless  words  be  added  showing  lunar  month  to  be 
intended.  If  the  claim  is  brought  in  respect  of  any  seizure 
made  by  an  officer,  the  cause  of  action,  it  is  declared,  shall 
not  be  deemed  to  have  arisen  until  the  day  after  the  trial  of 
the  information  with  respect  to  the  seizure  (6)  ;  but  where 
the  goods  haye  been  restored,  and  no  information  filed  or 
trial  had,  this  provision  does  not  deprive  the  defender  of  the 
right  of  action  (c).  So  a  person  convicted  on  18th  July  of  a 
public-house  offence,  and  incarcerated  on  2d  Augtist,  was 
held  to  be  still  in  time  with  an  action  raised  on  17th  Oc- 
tober, notwithstanding  the  provision  of  9  Geo.  IV.,  c.  58, 
sec.  33,  that  every  action  shall  be  commenced  within  three 
months  after  the  cause  of  action  shall  have  arisen  ;  for 
altliough  the  origo  malt  was  the  conviction,  what  was  com- 
plained of  was  the  apprehension  and  imprisonment  {d). 

Boquisites  The  notice  to  be  given  to  the  delinquent  officer  most 

contain  the  following  particulars  (e) : — 

1.  The  cause  of  action  clearly  stated.  This  does  not 
mean  the  form  of  the  action  to  be  brought,  or  that  the 
particulars  should  be  circumstantially  set  forth  (/).  The 
notice  ought  not  to  be  construed  with  great  strictness,  its 
object  being  merely  to  inform  the  defender  substantially  of 
the  ground  of  complaint  {g)\  so  that  he  may  know  for 

(a)  Lacon  v.  Hooper,  6  T.  R.  (g)  §  313. 

224  ;  Crooke  v.  M'Tavish,  1  Bing.  (/)  Breeze  v.  Jerdein,  4  Q.  B. 

307.  585. 

(6)  §  817.  (g)  Jones  v.  Bird,  5  B.B.  and 

(c)  Christie  v.  Tlumson,  Aid.  887. 

{(T)  Hill  V.  Dymock,  19  D.  955. 


of  notice. 
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what  he  is  sued,  and  have  an  opportunity  of  tendering 
amends  (a).  At  the  same  time,  it  ought  not  to  be  con- 
ceived in  such  vague  and  general  terms,  as  that  the  o£Scer 
had  offended  against  the  statute ;  it  ought  at  least  to  show 
on  the  face  of  it  the  nature  of  the  offence  committed  (b). 
It  must  also  state  the  time  and  place  of  committing  the  act 
complained  of  (c). 

2.  The  name  and  place  of  abode  of  the  plaintiff  or  pur* 
suer.  Any  material  error  or  misstatement  will  invalidate 
the  notice;  but  if  the  information  given  is  sufficiently 
specific  and  accurate  to  enable  the  defender  to  avail  him* 
self  of  the  privilege  the  Act  gives  him,  it  will  be  good  (d), 
William  Wood  of  Rotherhithe,  in  the  county  of  Surrey, 
merchant,  was  held  a  sufficient  description  of  the  plain- 
tiff (e). 

3.  The  name  and  place  of  abode  of  the  plaintiff's 
attorney  or  agent.  The  Christian  name  of  the  attorney 
need  not  be  written  out  at  full  length  (/) ;  nor  need  his 
private  residence  be  specified. 

The  pursuer  is  required,  in  every  such  action,  to  prove 
the  service  of  the  notice,  otherwise  the  officer  will  be  en- 
titled to  a  verdict  with  costs;  and  no  evidence  is  to  be 
adduced  of  any  cause  of  action  not  distinctly  stated  in  the 
notice  (g).  Evidence  of  notice  has  been  received  after  the 
case  on  both  sides  had  been  closed  (A). 

It  is  also  provided  bv  the  Customs  Consolidation  Act,  P«>b»We 

A  »  '   cause  for 

seizure. 

(a)  Wood  V.  Folliott,  3  B.  and  (rf)  Oshom  v.  Gough^  3  B.  and 

P.  562.  P.  654. 

(6)  Tousey  v.  WhiU,  6  B.  and  (e)  Wood  v.  FoUiott,  sup. 

C.  133.  (/)  James  v.  Smith,  4  B.  and  C. 
(c)  Martins  v.   Upcher,  3   Q.  681. 

B.  662 ;  Christie  v.  Thomson,  20  (g)  §  314. 

D.  1114.  (A)  Christie  v.  Th(mson,2i  D. 

751. 
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that  where^  on  the  trial  of  an  information  in  respect  of  a 
seizure,  the  case  for  the  Crown  breaks  down,  the  judge 
before  whom  the  case  is  tried  may  certify  on  the  record 
that  there  was  a  probable  cause  of  seizure.  And  this 
certificate  may  be  pleaded  as  a  bar  to  any  action  or  suit 
which  the  other  party  may  bring  against  the  oflScer  (a). 

If,  again,  no  information  is  filed  or  trial  had,  and  an 
action  is  instituted  on  account  of  the  seizure,  a  certificate 
by  the  judge  that  there  was  probable  cause  for  the  proceed- 
ing will  have  the  effect  of  limiting  the  damages  recoverable 
to  2d.,  and  deprive  the  pursuer  of  his  costs.  In  other 
words,  the  judge  will  give  a  direction  to  the  jury  to  that 
effect,  and  endorse  its  purport  on  the  record  (b). 

The  statute,  however,  nowhere  says  that  bona  Jides  with- 
out probable  cause  shall  be  an  answer  to  the  action ;  nor 
does  it  require  that  malice  should  be  proved  by  the  pursuer. 
Accordingly,  the  simple  question  put  in  issue  is,  whether  the 
seizure  was  wrongful ;  and  the  pursuer  will  recover,  unless 
the  judge  who  tries  the  case  is  of  opinion  that  the  officer 
had  reasonable  grounds  for  the  proceeding  complained  of  (e). 
So  it  was  determined  in  a  case  where  a  tobacconist,  who 
had  made  in  his  premises  such  a  skilful  imitation  of  foreign 
cavendish  that  it  was  seized  as  smuggled,  brought  an  action 
of  damages  for  the  loss  he  had  thereby  suffered.  The 
officer  had  no  special  warrant  to  seize  special  goods,  but  a 
writ  of  assistance  entitling  him  to  enter  any  premises  and 
bring  away  uncustomed  or  prohibited  goods.  The  tobacco 
in  question  not  being  uncustomed  or  prohibited,  the  seizure 
was  held  to  be  unwarrantable,  and  the  defender  was  found 
liable  in  damages  (d). 

(a)  §  312.  (c)  Christie  v.  Thomson,  20  D. 

(b)  §  812.    Hamel's  GuBtoms,      1114. 
268.  '  (d)  Ibid. 
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Similar  provisions  relating  to  the  Excise  are  contained  ^^^j^^ 
in  7  and  8  Geo.  IV.,  c.  53,  §  114  (a). 

By  the  Poor  Law  Act  it  is  enacted,  ^  That  aU  actions  Poor-law 

.  ...     officow 

on  account  of  anything  done  in  the  execution  of  this 
Act  shall  be  brought  before  the  Sheriff  Court,  and  com- 
menced within  three  calendar  months  after  the  fact  com- 
mitted ;  and  notice  in  writing  of  such  action,  and  of  the 
cause  thereof,  shall  be  given  to  the  defender  one  calendar 
month  at  least  before  the  commencement  of  the  ac- 
tion' (6).  The  case  here  contemplated  is  that  in  which  a 
wrong  has  been  done,  for  which,  but  for  the  section,  an 
action  of  damages  would  be  competent  in  the  Supreme 
Court,  such  as  executing  a  null  warrant  for  recovery  of 
poor-rates.  It  has  no  reference  to  actions  ex  contractu^ 
of  reduction,  or  declarator  (c).  The  Act  says  in  effect, 
that  where  a  wrong  has  been  done,  redress  shall  not  be 
wholly  excluded,  but  shall  only  be  obtained  in  a  particular 
way  (d). 

It  is  also  a  settled  principle,  that  matters  of  omission  as  s*»kute 

1  r    7  coven 

well  as  commission  fall  under  protecting;  clauses  of  this  acts  of 
description;  and  they  apply  to  every  person  who,  being 
possessed  of  certain  statutory  functions,  was  in  the  act  of 
exercising  them  when  the  wrong  was  suffered  of  which 
they  were  the  cause  (g).  On  this  ground  an  action  by  an 
ex-governor  of  a  poor-house,  who  complained  of  certain 
defamatory  matters  in  a  report  by  a  committee  of  the  paro- 
chial board,  said  to  be  prepared  falsely,  maliciously,  and 

(a)  As  to  the  powers  of  officers  (c)  Ferguson  v.   M^Ewariy  14 

in  the  apprehension  of  smugglers,  D.  457. 

etc.,  see  Evans  v.  M^Loughlan^  (d)  McLaren  v.  Sleek,  20  D. 

18  Feb.  1859 ;  reversed  H.   L.,  48 ;  Mackay  v.  BtaUie,  19  July 

21  Feb.  1861.  1860, 

(6)  8  and  9  Vict.,  c.  83,  §  86.  (e)  Dudgeon  v.  Robertaon,  21 

D.  351. 


coven 
acts  of 
omiflsion. 
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without  probable  cause,  was  dismissed  (a).  The  statutory 
limitation  is  not  avoided  by  merely  powdering  the  summons 
with  legal  epithets  like  ^  malicious/  at  least  when,  inde- 
pendent altogether  of  the  section,  malice  is  of  the  essence 
of  the  action. 
Boftd  Acta.  j^Q  same  construction  is  applied  to  such  provisions  as 
those  of  1  and  2  Will.  IV.,  c.  43  (6),  wherein  it  is  enacted  (c), 
^  That  all  actions  ....  for  any  fines  imposed  by  this  Act, 
or  any  local  Turnpike  Act,  or  for  any  damages  incurred,  or 
any  wrongs  done,  or  injuries  suffered  in  any  matter  thereto 
relating/  etc.,  must  be  commenced  within  six  calendar 
months.  These  words,  it  was  held,  did  not  exclude  an 
action  of  damages  for  an  alleged  non-implement  of  an  obli- 
gation undertaken  by  the  trustees, — the  words  *  relating 
thereto'  being  to  be  read  as  so  ^  relating  thereto'  as  that 
the  powers  of  the  statute  form  the  ground  or  subject  of  the 
suit  (d).  Nor  do  they  embrace  a  claim  by  a  proprietor 
of  ground  taken  possession  of  many  years  before  by  the 
road  trustees  and  made  into  a  road,  for  the  value  of  the 
ground  (e). 

(o)  Mackay  v.   Chalmers^  21  (c)  §  118. 

D.  443.  (d)  Somerville  v.  Gordon^  5  D. 

(6)  Re-enacted  by  5  and  6  WiU.  883. 
IV.,  c.  87.  ie)  Orr  v.  HiU,  3  D.  1236, 
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Section  I. 

LITIGATION  AND  APPLICATIONS  EX  PARTE. 

The  right  of  appeal  to  the  courts  of  law  is  absolutely  un-  Rights  of  a 
qualified.     If  a  party  fancies  he  has  a  good  cause  of  action, 
he  is  entitled  to  put  forward  his  claim  ;  and  however  extra- 
vagant its  nature,  or  whatever  loss  and  inconvenience  it 
may  occasion,  decree  for  expenses  in  favour  of  his  oppo-  Only  liable 
nent  is  the  only  remedy  which  the  law  can  give  for  rash  penaee. 
and  unfounded  litigation.     As  a  general  rule,  therefore,  a 
party  making  an  honest  appeal  to  the  courts  of  law  is  not 
liable  in  damages  in  the  event  of  his  being  unsuccess- 
ful (a).     Even  where  the  litigation  is  carried  on  mala  fide 
no  action  will  lie,  unless  it  were  proved  to  be  part  of  a 
general  scheme  of  fraud,  in  which  case  perhaps  redress 
might  be  obtained  by  an  action  of  damages  in  respect  of 
the  conspiracy  (i). 

The  rule  undoubtedly  leads  to  great  hardships ;  because 

(rt)  Aitken   v.   Findlay,  15  S.  (h)  Lyon  v.  Reid,  13  S.  984. 

683  ;  Mndie  v.  Miln,  6  S.  967. 
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it  compels  an  innocent  defender  to  litigate  with,  it  may  be, 
a  mere  man  of  straw,  who  will  never  be  able  to  paj  the 
expenses  incurred ;  and  the  dependence  of  the  process  maj 
have  the  effect  of  utterly  disorganizing  important  arrange- 
mentSy  or  of  hindering  important  operations,  and  thereby 
cause  an  amount  of  loss  and  inconvenience  incapable  of 
estimation.  But  this  is  one  of  those  cases  where  we  have 
nothing  but  a  choice  of  evils ;  and  it  has  been  wisely  deter- 
mined that,  on  the  whole,  it  is  better  that  some  individual 
hardship  should  be  occasionally  suffered,  than  that  the 
avenues  of  the  courts  of  justice  should  be  unnecessarily 
obstructed.  A  litigant  in  every  case  utitur  auo  jure^  and  is 
guilty  of  no  wrong. 
Litigating  Of  this  principle  many  examples  might  be  given.   Where, 

jSeeof^"^  for  instance,  the  husband  of  a  lady,  who  was  entitled  to 
<^®^7'  succeed  to  an  estate  on  the  death  of  a  brother,  a  lieutenant 
in  the  navy,  and  who  was  reported  to  have  fallen  overboard 
and  been  drowned,  proceeded  to  serve  his  wife  heir,  a  perscm, 
who  had  been  appointed  factor  by  the  deceased  before  he 
left  the  country,  opposed  the  service,  on  the  ground  that 
there  was  no  certain  intelligence  of  his  death.  He  suc- 
ceeded in  obstructing  the  process  till  the  lady,  who  was  all 
the  time  in  a  precarious  state  of  health,  died  in  conse- 
quence ;  and  the  husband  was  deprived  of  a  liferent  which 
had  been  provided  to  him  by  his  marriage-contract,  the 
estate  going  to  the  next  of  kin.  In  an  action  of  damages 
brought  against  the  factor,  on  the  ground  that  his  obstruc- 
tion of  the  service  was  part  of  a  preconceived  plan  for 
defeating  the  pursuer's  rights,  suggested  by  the  precarious 
state  of  his  wife's  health,  and  carried  out  by  means  of  false 
and  colourable  pretences,  the  Court  of  Session  held  him 
liable ;  but,  on  appeal  to  the  House  of  Lords,  effect  was 
given  to  the  contention,  that  he  was  entitled  to  the  pre- 
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sumption  that  his  opposition  had  been  dictated  by  a  con- 
scientious sense  of  duty  to  his  absent  constituent,  and  the 
decision  was  reversed  (a),  ^gain,  in  a  dispute  between  a 
landlord  and  tenant  as  to  whether  the  fodder  should  be  used 
on  the  farm  during  the  last  year  of  the  lease,  the  tenant 
was  interdicted  from  carrying  it  off  as  part  of  the  way- 
going crop.  The  case  was  appealed  to  the  Court  of  Session, 
and  thence  to  the  House  of  Lords ;  and  in  this  manner,  the 
interdict  having  never  been  recalled,  the  fodder  was  lost  to 
both  parties.  The  judgment  having  been  ultimately  in 
favour  of  the  landlord,  he  attempted  to  get  damages  from 
the  tenant ;  but  it  was  found  that  in  the  circumstances  none 
were  due  (6).  So  a  creditor  constituting  his  claim  in  a 
competition  is  not  responsible  for  the  delay  which  may  be  the 
result,  even  though  it  should  have  the  effect  of  enabling  the 
debtor  to  escape  (c).  Indeed,  it  has  been  said,  that  to  charge 
a  person  with  having  aided  and  abetted  another  in  certain 
legal  proceedings,  is  a  statement  without  sense  or  meaning 
in  a  court  of  justice,  even  though  it  should  be  insinuated 
that  the  proceedings  were  carried  on  for  an  improper  pur- 
pose,— such  as  to  keep  a  person  out  of  possession  of  the 
estate  of  a  deceased  person  by  resisting  his  application  for 
probate  (c2). 

It  follows,  on  the  same  principle,  that  if  a  party  has  a  Interim 
right  to  obtain  decree,  he  must  be  equally  entitled  to  put  it  pending 
in  force  by  the  forms  and  executorials  allowed  by  law  {e)  ;  *pp®*^ 
and  as  execution,  on  leave  granted  by  the  Court,  is  competent 
pending  appeal  to  the  House  of  Lords,  the  principle  cannot 

(a)  Thomson  ▼.  Somerville,  H.  (d)  Clelland  ▼.  Laurie^  10  D. 

L.,  1818,  6  Pat.  893.  1872.    See  also  Cree  v.  Collier, 

(6)  Gordon  v.  Anderson,  11  S.  IS.  162. 
647.  {e)  Glasgow  and  Londonderry 

(c)   Walker  v.   Gemmel,  8  D.  Steam  Packet  Co.  y.  Clyde  Ship- 

838.  ping  Co.,  22  D.  2. 
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be  affected  by  the  circumstance  of  the  original  decree  being 
subsequently  reversed  in  the  court  of  ultimate  resort.  The 
Society  of  Writers  to  the  Signet  having  raised  a  declarator 
of  their  right  to  fine  one  of  their  number  for  violating  cer- 
tain regulations  relative  to  the  signing  of  sununonses,  the 
Court  decerned  in  terms  of  the  libel,  and,  pending  an 
appeal  by  the  defender  to  the  House  of  Lords,  interdicted 
him  from  subscribing  any  signet  letters  not  dmwn  or 
written  by  himself  or  his  clerks,  and  also  from  subscribing 
any  signet  letters  for  fees  less  than  those  established  by 
law.  Being  charged  for  payment  of  the  fine  imposed,  and 
the  expenses  decerned  for,  he  took  refuge  in  the  Abbey ; 
and,  having  broken  the  interdict,  he  was  suspended  by  the 
Court  for  twelve  months,  but  subsequently  reponed.  The 
House  of  Lords  reversed  the  judgment  of  the  Court,  and 
assoilzied  the  defender,  who  subsequently  raised  an  action 
of  damages  for  the  loss  which  he  had  suffered  by  being 
prevented  from  carrying  on  his  business  through  proceed- 
ings ultimately  declared  to  be  illegal.  But  the  Court  held 
that  he  had  no  right  of  action ;  that  all  he  was  entitled  to 
.  recover  was  the  fine  and  expenses,  had  they  been  paid ;  and 
that  where  execution  is  ordered  by  the  Court,  in  the  exercise 
of  its  discretion  pending  appeal,  the  only  redress  competent, 
in  the  event  of  a  reversal,  is  that  provided  by  the  judgment 
awarding  interim  execution  (a). 
Wrongous         If,  then,  every  person  who   considers  that  he  has  a 

use  of  ar-        ,  .  .  ,    ,  •       i  .  .  i 

reBtments.  shadow  01  a  case,  IS  entitled  to  raise  his  action  and  come 
into  Court  without  being  made  liable  in  damages,  he  must 
be  equally  entitled  to  secure  the  fund  in  dispute  by  means  of 
arrestment.  With  this  view,  a  warrant  to  arrest  may  now 
be  inserted  in  the  summons  without  any  judicial  authority, 
and  in  other  cases  it  is  obtained  as  a  matter  of  course. 

(a)  Graham  v.  Dundan,  7  S.  876  ;  Gordon  v.  Eoynl  Bank'^  5  S.  160. 


LITIGATION  AND  APPLICATIONS  EX  PARTE.  299 

Although,  perhaps,  no  greater  wrong  can  be  imagined  than 
the  locking  up  of  a  man's  funds  during  the  currency  of 
an  unfounded  litigation,  he  is  literally  in  this  matter  at  his 
opponent's  mercy.  He  is,  however,  not  wholly  without  his 
remedy.  A  legal  right,  which  may  be  exercised  in  this 
summary  manner,  must  not  be  prostituted  to  an  illegal 
purpose ;  and  if  it  can  be  shown  that  the  arrestments  were 
used  torong/ullyy  damages  are  due.  If  the  claim  is  so  pal- 
pably absurd,  that  it  must  have  been  known  to  the  party 
himself  to  have  been  unfounded ;  or  if  the  defender  wae 
notoriously  solvent,  and  capable  of  meeting  all  his  engage- 
ments, it  could  hardly  be  held  that  an  arrestment  in  sucL 
circumstances  was  a  legitimate  exercise  of  a  litigant's  rights. 
The  right  to  attach  the  fund  is  qualified  by  the  conditior 
that  it  will  be  used  moderately  and  in  good  faith,  and  not 
from  a  wanton  purpose  of  causing  annoyance  to  his  op- 
ponent, with  a  view  perhaps  of  forcing  him  into  a  compro- 
mise. 

Thus,  in  every  case,  the  question  whether  there  has 
been  a  wrongful  exercise  of  this  diligence,  depends  upon 
circumstances ;  and,  had  the  matter  been  entirely  open,  it 
might  have  been  doubted  whether  every  case  would  not  be 
properly  covered  by  the  insertion  in  the  issue  of  the  word 
*  wrongful,'  which,  as  a  flexible  tenn,  expressive  of  the 
illegal  use  of  a  right  otherwise  competent,  would  have  bent 
itself  to  suit  the  specialties  of  each  individual  case.  And 
this  accordingly  was  our  earlier  practice.  All  proceedings 
taken  ea  parte,  such  as  interdicts,  arrestments,  and  seques- 
trations, which  usually  issue  without  any  discussion  on  the 
merits,  were  at  one  time  held  to  be  executed  periculo  pe- 
(entisj  and  so  inferring  liability  for  damages,  if  injury 
was  actually  sustained  througli  their  improper  exercise, 
without  any  allegation  of  malice.      Thus  damages  were 
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awarded  for  the  wrongful  imposition  of  an  interdict  on  the 
tenant  of  a  lime  quarry  (a) ;  for  the  arrestment  of  a  vessel 
on  an  Admiralty  precept  (b) ;  for  sequestration  laid  on  for 
more  rent  than  was  due  (c) ;  and  for  summary  ejection  on 
a  Sheriff's  decree  on  the  ground  of  arrears,  where  less  than 
a  yearns  rent  was  actually  unpaid  (d)  ;  although  in  all  these 
cases  there  was  not  the  slightest  imputation  of  malice, 
or  want  of  bona  Jides.  The  issue  granted  was,  whether 
the  warrant,  or  whatever  was  complained  of,  had  been 
*  wrongfully '  obtained,  leaving  it  for  the  jury  to  find  for 
or  against  the  pursuer,  according  as  they  thought  that  the 
defender  had,  on  the  one  hand,  acted,  if  not  maliciously,  at 
least  with  blameable  rashness  and  negligence ;  or,  on  the 
other  hand,  had  reasonable  grounds  and  probable  cause  for 
all  that  he  did. 
Danutges  But  the  practice  of  the  Court,  after  fluctuating  for 

only  due  ,  , 

when  ar-     Several  years,  was  at  length  settled  in  favour  of  the  in- 
used  maii-    sertion  of  the  words,  ^  malice  and  want  of  probable  cause,* 
without       in  issues  relating  to  the  wrongful  use  of  arrestments.     The 
oauae.  ^      ^g^^  ^^  ^^  held,  to  use  diligence  on  the  dependence  is  as 
unqualified  as  the  right  to  bring  the  action  on  which  it  is 
founded ;  and  so  in  the  case  of  Brodie  v.  Youngj  19  Feb. 
1851  («),  the  rule  was  established,  that  to  entitle  a  party 
to  complain  of  the  wrongful  use  of  arrestments,  he  must 
allege  that  they  were  executed  maliciously  and  without 
probable  cause.     Of  course  a  man  may  be  ruined  by  the 
use  of  such  arrestments ;  ^  but,'  says  Lord  Cockbum,  ^  he 
might  equally  be  mined  by  any  party  bringing  an  action 

(o)  Roberts  v.  Lard  Ronhery^         (c)  HrPLeod  v.   3PLeod^  7  S. 
4  Mur.  1.  396. 

(b)    Clark  v.  Thomson^  1  Mur.  (rf)  Urquhart  v.  Mackenzie^  3 

161.  S.  66. 

(«)  18  D.  737. 
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against  him  containing  injorioos  statements.  The  pursuer 
of  such  an  action  has,  to  a  great  extent,  the  character  of 
the  defender  in  his  power.  The  tendency  of  what  I  con- 
ceive to  be  the  rule  of  law  on  this  point,  is,  that  an  honest 
appeal  to  the  courts  of  the  country  must  receive  protection. 
I  think,  therefore,  a  party  is  not  liable  in  damages  for  an 
injury  alleged  to  have  been  inflicted  through  a  court  of 
justice,  unless  it  be  averred  and  proved  that  he  acted  with 
malice  and  without  probable  cause '  (a). 

This  requires  the  pursuer  to  establish  a  great  deal  more  Proo< . 
than  that  the  arrestments  were  used  harshly,  and  without 
regard  to  his  feelings ;  or  that  the  action,  on  the  depend- 
ence of  which  they  were  obtained,  was  ultimately  dismissed 
or  abandoned.  Great  latitude  must  be  allowed  to  a  litigant 
honestly  believing  that  he  is  in  the  legal  prosecution  of  his 
real  rights.  To  entitle  the  jury  to  find  for  the  pursuer, 
they  must  be  satisfied  not  only  that  there  was  no  probable 
ground  for  the  raising  of  the  action,  but  that  the  defender 
was  conscious  of  this  in  his  own  mind,  or  rather,  that  he 
did  not  really  believe  that  he  had  good  ground  for  raising 
the  action.  Then,  apart  from  the  grounds  of  the  action, 
it  is  open  to  prove  that  the  defender  boasted  of  what  he 
had  done, — that,  from  the  known  character  and  position  of 
the  defender,  the  arrestments  were  altogether  superfluous, — 
that  he  was  already  fully  secured,  or  that'  security  had  been 
offered,  and  facts  and  circumstances  of  that  description, — 
tending  to  show  that,  under  cover  of  prosecuting  his  legal 
rights,  the  defender  was  really  seeking  the  gratification  of 
his  own  personal  spite  and  ill-will  (6). 

But  the  rule,  requiring  malice  and  want  of  probable  otber  ap- 

cause  to  go  into  the  nssue,  does  not  hold  in  cases  relating  exparu. 

(a)    Waltheker     v.     Northern  (6)  Henning  v.  Hewatson^  14 

Agricultural  Co,,  1  MT.  211.  D.  487,  1084. 
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to  other  legal  remedies, — such  as  interdict,  sequestratioiiy 
and  warrants  against  parties  in  meditations  fugoB.  Such 
warrants  never  issue  without  judicial  authority;  and  so 
far  from  their  being  had  for  the  asking,  they  are  never 
granted  without  the  presentment  of  a  prima  facie  case. 
The  applicant  makes  his  statement  auo  periculo.  He  pledges 
himself  to  its  truth;  and  as  no  one  should  ever  apply 
for  either  interdict,  sequestration,  or  a  meditatione  fugcB 
statements  warrant,  without  being  perfectly  sure  of  his  ground,  he 
tion  must  uecds  no  such  protection  as  is  given  to  a  litigant  seeking 
for  his  own  security  to  attach  the  fund  in  dispute  by 
means  of  arrestment.  ^  Whether  the  statement,  on  the  faith 
of  which  he  obtains  his  warrant,  was  made  in  good  faith  or 
in  bad  faith,  if  it  was  inconsistent  with  fact,  and  unjustifi- 
able, he  must  be  answerable  for  the  consequences'  (a). 

At  the  same  time,  the  mere  fact  of  obtaining  an  inter- 
dict, which  is  afterwards  recalled,  will  not  of  itself  neces- 
sarily found  a  claim  of  damages.  Thus  a  person  who  was 
interdicted  for  two  years  from  the  exercise  of  an  undoubted 
right  of  ferry,  ultimately  established  by  declarator,  was 
held  to  have  no  right  to  redress,  there  being  no  allegation 
of  recklessness  in  the  application,  or  of  undue  delay  in  the 
final  settlement  of  the  question  (6).  So  no  damages  were 
adjudged  to  be  due  for  the  delay  occasioned  in  the  erection 
of  a  house,  by  one  of  the  neighbouring  proprietors  under 
a  process  of  interdict  contesting  the  right  to  build,  even 
though  it  was  ultimately  found  that  the  application  was 
altogether  unfounded  (c).  In  order  to  render  the  inter- 
dictor  liable  in  damages,  it  must  be  shown  that  his  appli- 
cation was  altogether  unjustifiable ;  but  malice  need  not 
be  averred,  and  probable  cause  is  rather  a  matter  to  be 

(o)  Per  L.  J.-C.  Inglis  in  Wal-  (6)  Moir  v.  Hunter,  11  S.  32. 

theker^  sup.  (c)  MudU  v.  3/i7n,  6  S.  967. 
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pleaded  in  defence,  than  the  want  of  it  to  be  held  an  essen- 
tial ingredient  in  the  action  (a). 

The  same  rule  applies  to  nieditaiiane  fugcB  warrants.  Medita- 
This  is  an  extraordinary  remedy,  not  to  be  resorted  to  save  fug» 
under  the  direst  necessity;  and  being  an  invasion  of  the 
liberty  of  the  subject,  its  reckless  use  is  not  entitled  to  any 
encouragement.  A  creditor  who  adopts  this  summary 
method  of  securing  the  body  of  his  debtor,  must  act  optimu 
fide  both  as  to  the  verity  of  the  debt,  and  as  to  his  belief 
that  the  debtor  really  means  to  abscond.  Not  only  must 
his  belief  in  that  matter  be  bona  fide,  but  it  must  be  rested 
on  reasonable  grounds,  such  as  will  approve  themselves  to 
a  person  of  ordinary  prudence.  The  application  being 
made  entirely  for  the  party's  own  behoof,  is  granted  peri- 
culo  petentis.  The  applicant  is  entitled  to  no  protection 
whatever ;  and  if  he  has  acted  groundlessly  and  wrongfully, 
he  is  liable  in  reparation.  The  issue  is,  whether  the  pur- 
suer was,  on  a  warrant  obtained  against  him  at  the  instance 
of  the  defender,  wrongfully  apprehended,  etc.  (i). 


Section  II. 

THE  WRONGFUL  USE  OF  DILIGENCE  AGAINST 

THE  PERSON. 

The  history  of  personal  execution  for  debt  shows  how  Theory 
exceedingly  jealous  the  law  of  Scotland  has  always  been  of  tion. 
the  liberty  of  the  subject.     In  ancient  times  the  remedy  of 
imprisonment  was  altogether  unknown  (except  in  burghs), 

(a)  Reid  Y.  Bruce,  17  B.UOO;  (b)  Ford  v.   Muirhead,  20  D. 

Bucluman  v.  Douglas,  15  D.  365 ;      949. 
Abel  V.  Edmonds,  1  Mac.  lOGL 
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the  creditor  not  being  entitled  to  recover  payment  other- 
wise than  by  an  attachment  of  his  debtor's  property ;  and 
when  at  length  it  was  introduced,  the  debtor  was  appre- 
hended, not  for  his  failure  to  pay  the  debt,  but  for  his 
ungrateful  contempt  of  the  royal  authority  in  not  obeying 
the  charge  to  implement  the  decree  which  had  been  pro- 
nounced against  him.    The  law  still  rests  on  the  same 
principle.     Summaiy  imprisonment  in  respect  of  a  debt 
said  to  be  due  is  illegal.     Not  only  must  the  debt  be  first 
constituted  by  the  sentence  of  a  competent  court,  but  the 
debtor  must  first  be  ^  charged/  or  formally  warned,  that  if 
the  decree  is  not  satisfied  within  a  certain  short  space,  the 
pains  of  poinding  and  imprisonment  will  follow.     Where 
these  forms  have  not  been  observed,  damages  have  fre- 
quently been  awarded.     Thus,  where  a  person  who,  on  the 
alleged  ground  that  certain  fishers  in  the  Frith  of  Forth 
were  trespassing  on  his  estate,  had,  without  judicial  autho- 
rity, seized  their  nets,  was  found  liable  in  the  value  of  the 
nets,  and  the  profits  of  the  fishing  during  the  season  (a). 
So,  where  it  appeared  that,  on  the  warrant  of  two  justices, 
issued  on  the  application  of  a  kirk-session,  a  person  had 
been  apprehended  as  the  putative  father  of  a  bastard  child ; 
and,  after  being  judicially  examined,  was  committed  to 
jail  till  he  found  caution  to  answer  an  action  within  six 
months  before  any  competent  court  at  the  instance  of  the 
parish,  it  was  held  that  this  was  an  illegal  warrant ;  because 
it  in  effect  dealt  with  the  case  as  if  the  prisoner  had  been 
in  meditatione  ftigcBy  without  observing  any  of  the  forms 
peculiar  to  that  process.    The  justices  were  therefore  found 
personally  liable  for  the  wrong  done,  notwithstanding  the 
statutes  enacted  for  their  protection  (&). 

(a)  M'LeUan  v.  Ramsay,  3  S.  (6)  PoUok  v.  Clark,  8  S.  1. 

216. 


cases. 
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But  althou^rh  a  summary  warrant  of  this  nature  is  When 

,    .  ,  .  .         competent 

in  general  incompetent,  there  are  many  cases  in  which  incmi 
it  is  within  the  power  of  a  Sheriff,  or  other  inferior 
judge,  to  grant  warrant  for  the  apprehension  and  im- 
prisonment of  a  party  in  a  civil  process.  He  may  do  so 
whenever  that  extreme  step  is  necessary  for  maintaining 
his  authority  or  explicating  his  jurisdiction.  Contempt  of 
Court  may  be  punished  by  the  instant  incarceration  of  the 
offender ;  as  when  a  Roman  Catholic  witness,  after  being 
sworn  as  a  Protestant,  declined  to  take  the  oath  in  the 
Catholic  form,  the  imprisonment  awarded  for  this  contempt 
was  held  to  be  quite  warranted  (a).  So,  if  a  party  refuses  to 
obtemper  an  order  to  attend  before  the  Sheriff  for  examina- 
tion touching  a  matter  in  dependence,  he  may  be  brought 
up  in  custody  under  a  warrant  issued  for  his  apprehension  (b). 
The  Court,  however,  has  never  shown  any  disposition  to 
countenance  the  tyrannical  exercise  of  this  arbitrary  power. 
A  Sheriff,  who  had  twice  ordained  a  party  to  attend  in 
court  and  sign  a  certain  disposition,  with  certification  that 
if  he  failed  so  to  attend,  warrant  would  be  issued  for  his 
apprehension,  and  who  afterwards  did  issue  a  warrant  to 
imprison  him  till  the  disposition  was  signed,  on  which  im- 
prisonment followed,  was  found  to  have  acted  illegally, 
and  the  complainer  entitled  to  damages.  The  order  was 
justified  on  the  ground  that  the  party  had  set  the  Sheriff's 
authority  at  defiance,  and  it  was  necessary  to  enforce  obedi- 
ence to  it.  But  the  Lord  President  observed,  that  there 
was  no  greater  contempt  in  this  case  than  there  is  in  every 
case  in  which  a  party  is  unable  or  refuses  to  obtemper  a 
decree,  and  the  only  manner  of  vindicating  the  authority 
of  the  law  was  by  homing  and  caption  in  the  usual  way  (c). 

(a)  More  v.  Anderson,  4  D.  786.  (c)  Murray  v.  Bisseit,  15  May 

(6)  Orr  V.  Currie,  1  D.  551.  1810. 

U 
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In  another  case,  where  the  Sheriff  had  ordained  a  defender 
to  attend  personally  at  the  proof,  and  had  inflicted  a  fine 
for  bis  default,  and  afterwards  imprisoned  him  till  payment, 
the  infliction  of  this  or  any  other  penalty  for  disobeying 
a  civil  order  was  held  quite  illegal,  and  damages  were 
awarded  (a).  The  remedy  open  to  the  parties  or  the 
judge  in  such  circumstances  as  these,  is  of  quite  a  different 
character.  He  may  be  held  as  confessed,  and  decree  pro- 
nounced against  him  by  default ;  or,  as  we  have  said,  he 
may  be  apprehended  for  the  purpose  of  examination  ;  but 
there  is  no  occasion  either  to  fine  the  defaulter,  or  sen- 
tence him  to  imprisonment  for  a  definite  or  indefinite  term. 
In  cases  of  great  urgency,  summary  imprisonment  may 
also  be  competent  where  it  is  the  only  way  of  preventing 
the  perpetration  of  a  fraud.  Some  old  decisions  carry  this 
doctrine  to  an  unnecessary  length;  as,  for  instance,  in  a  case 
where  a  poinding  creditor  having  refused  to  be  stopped  by 
the  landlord,  the  Court  upheld  the  validity  of  a  warrant  in 
which  the  judge  found  him  liable  instantly  to  restore  the 
goods  poinded,  and  to  make  payment  to  the  pursuer  of  the 
year's  rent ;  and  ^  to  apprehend  and  incarcerate  the  de- 
fender until  he  should  obtemper  said  sentence'  (b).  This  is 
a  course  which  is  not  now  likely  to  be  attempted  (c),  unless 
there  has  been  a  plain  breach  of  sequestration ;  in  which 
event,  perhaps,  the  instant  restoration  of  the  goods  carried 
off  may  be  enforced  by  imprisonment  (d).  But  the  proper 
case  for  the  exercise  of  this  arbitrary  power  is  where  a 
fraud  cannot  be  frustrated  but  by  the  party's  apprehension. 
Thus,  where  the  owner  of  a  vessel  having  got  on  board  a 
cargo  of  wheat,  to  be  paid  on  delivery,  was  about  to  sail 

(a)  Milne  ▼.  Robertson^  8  S.  (c)  Martin  v.  Goldie,  1  D. 

228.  (d)  Love  v.  Foster,  11  8.  280. 

(()  Jackson  r.  Lind^  M.  6245. 
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without  making  payment,  the  Sheriff  was  held  justified  in 
causing  him  to  be  apprehended  and  imprisoned  till  he  found 
caution  judicatum  aolvi  (a). 

Under  the  old  forms,  the  different  steps  in  the  process 
of  execution  were  five  in  number : — 

(1.)  The  Bill,  Deed,  or  Decree,  on  which  homing  pro- 
ceeded. 

(2.)  The  Charge,  and  its  Execution. 

(3.)  Poinding,  or 
Denunciation* 

(4.)  Registration  of  Execution  of  Denunciation. 

(5.)  Caption. 

By  the  existing  practice  these  forms  are  much  short-  Modem 
ened  (6).     When   the   extract  of   a  decree  is  given  out, 
whether  pronounced  by  the  Court  or  proceeding  on  a  re- 
gistered deed  or  protested  bill,  a  warrant  is  in  every  case 
subjoined,  authorizing  execution  if  necessary. 

Armed  with  this  authority,  the  creditor  is  entitled — 

1.  To  arrest  sums  due  to  his  debtor  by  third  parties. 

2.  To  charge  him  to  pay  the  sums  of  money,  or  perform 
the  obligation  specified,  within  the  days  of  charge. 

3.  The  days  of  charge  being  expired,  the  officer  may 
execute  a  poinding. 

4.  Having  the  same  effect  as  the  denunciation  of  the 
old  law,  is  a  registration  of  the  officer's  execution  of  charge ; 
for  which  purpose,  at  any  time  within  a  year  and  day  after 
the  charge  has  expired,  the  extract  and  execution  may  be 
presented  to  the  Keeper  of  the  General  Register  of  Hom- 
ings in  Edinburgh,  by  whom  the  execution  is  recorded. 
This  has  the  effect  of  accumulating  the  debt  and  interest 
into  a  capital  sum,  whereon  interest  shall  thereafter  become 

(a)  Walker  v.  Wyllie,  2  S.  28  (6)  1  and  2  Vict.,  c.  114. 

(N.  E.  24). 
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due.   A  certificate  of  registration  is  thereupon  written  on  the 
extract,  and  the  execution,  if  it  be  written  on  paper  apart 

5.  If  the  incarceration  of  the  debtor  is  required,  a  minute 
to  that  effect,  in  the  form  given  in  the  Act,  is  endorsed  on 
the  extract ;  and  the  words  ^fiat  ut  petitur^  being  written 
thereon,  and  signed  by  the  clerk,  form  a  sufficient  warrant 
to  apprehend  and  imprison  the  debtor,  and  to  open  shut  and 
lockfast  places. 

The  requisite  judicial  authority  may  be  obtained  in  two 
forms  :  The  decree  may  be  actually  pronounced  (in  /oro, 
or  in  absence),  under  a  summons  actually  brought  for  the 
purpose  of  establishing  the  claim ;  or  a  fictitious  judgment 
may  be  held  to  have  been  pronounced  by  the  consent  of 
the  debtor,  expressed  in  the  original  deed  constituting  the 
BegiBtra-  debt.  In  the  one  case,  the  judgment  is  recorded  in  the  books 
of  Court  as  a  judicial  act ;  in  the  other,  it  is  done  by  virtue 
of  a  consent  to  registration  for  the  purposes  of  execution, 
and  which  is  equivalent  to  a  confession  that  the  sum  is  due, 
and  that  no  obstacle  will  be  intei*posed  to  its  recovery  in 
the  most  summary  form.  A  registration  decree  is  thus  the 
same  as  if  decree  had  passed  in  absence  in  terms  of  the 
deed ;  but  still  the  essential  character  of  the  proceeding  is, 
that  it  is  a  judicial  decree.  Indeed,  so  much  is  this  the  case, 
that  till  the  Act  of  Sederunt  9th  Dec.  1670,  it  was  neces- 
sary, before  decree  went  out,  that  an  advocate  or  procurator 
on  behalf  of  the  debtor  should  sign  a  consent  to  that  effect. 
^*iS  the  ^"^^  being  the  character  of  the  proceeding,  it  will  be 
fi*^"  ^^^  ^®®^  ^^  once,  that  it  is  essential  to  the  validity  of  the  dili- 
gence, that  the  deed  founded  on  should  be  granted  for  a 
sum  certain.  But  cerium  est  quod  certum  reddi  protest ; 
and  if  the  debt  is  not  defined  in  the  deed,  it  is  sufficient 
that  it  is  capable  of  ascertainment  in  a  certain  specified  way. 
If  the  debt  is  of  a  fluctuating  kind,  dependent  on  future 
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cootingencieSy  such  as  usually  arise  under  a  cash  credit,  or 
a  bond  granted  in  security  of  the  actings  of  a  public  official 
having  the  control  of  a  large  and  indefinite  sum  of  money, 
the  amount  due  may  not  be  specified  at  all,  or  may  be  fixed 
at  a  certain  maximum.  Such  an  obligation  is  of  the  nature 
of  a  conditional  debt,  useless  for  the  purpose  of  authorizing 
summary  diligence,  unless  the  mode  of  Uquidation  is  settled 
in  the  deed  itself.  For  example,  if,  in  a  bond  by  a  bank 
agent,  he  bind  himself  and  his  sureties  to  pay,  conjunctly 
and  severally,  whatever  sum  should  appear  to  be  due  from 
a  stated  account  prepared  and  certified  by  the  accountant 
or  other  officer  of  the  bank,  diligence  may  issue  on  pro- 
duction of  the  bond  and  certified  account.  The  account 
is  not  recorded,  but  is  merely  exhibited  to  the  Court 
— ^that  is,  the  keeper  of  the  register — ^in  order  that  decree 
may  issue  for  the  amount  there  mentioned  (a).  Where  a 
bond  is  conditioned  under  a  penalty  in  case  of  failure,  the 
debtor  will  be  charged  not  for  the  amount  of  the  penalty, 
but  for  such  reasonable  expenses  as  may  be  ascertained  to 
be  due  by  an  audit  in  the  usual  way  (6).  The  deed,  how- 
ever, must  be  ex  fade  regular  and  complete ;  and  therefore 
a  bond  signed  by  initials  cannot  be  registered  in  order  to 
summary  diligence.  And  if  the  books  are  so  kept  that  a 
stated  account  cannot  be  made  up  from  them,  the  creditor 
is  not  at  liberty  to  resort  elsewhere  for  his  information ;  for 
that  would  be  admitting  evidence  as  to  which  it  cannot  be 
said  the  debtor  is  confessed.  The  claim  must  be  enforced 
by  a  separate  action. 

When  a  decree  has  been  competently  pronounced  by  a 
competent  Court,  and  the  defender,  instead  of  availing  him- 
self of  the  remedy  of  advocation,  allows  it  to  be  extracted, 

(a)  Fisher  v.  5ym<?,  7  S.  97 ;  (ft)  Bynd  v  Scot,  4  S.  636. 

BairdY.  Nelson,  1  Bell's  App.  219. 
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it  may  be  instantlj  put  to  execution,  however  unfounded  it 
may  be  on  the  merits.  The  mere  bringing  of  a  reduction 
does  not  render  the  diligence  illegal.  No  claim  of  damages 
arises  in  consequence  of  a  party  having  carried  on  judi- 
cial proceedings  ultimately  unsuccessful ;  and  on  the  same 
principle,  a  decree  ex  fade  regular  in  itself,  regularly  ob- 
tained, and  regularly  executed,  does  not  warrant  an  action  of 
damages,  even  although  it  is  alleged  that  nothing  is  due,  and 
the  decree  is  in  course  of  being  brought  under  reduction  (a). 
If  it  is  radically  null,  «.^.,  if  it  is  uUra  petita  (6),  the  execu- 
tion following  on  it  must  be  null  also.  But  after  extract,  it 
is  not  every  technical  objection  that  will  be  listened  to,  either 
as  a  ground  for  staying  execution,  or  for  claiming  damages 
in  respect  of  the  proceedings  by  which  it  may  be  followed. 
The  claim  is  then  barred  by  the  debtor's  own  conduct ;  for 
if  he  has  been  regularly  cited,  and  has  a  technical  objection 
to  the  regularity  or  competency  of  the  suit,  he  should  state 
it  in  limine.  ^  A  party,'  says  Lord  Deas,  ^  is  not  entitled  to 
bottle  up  objections,  and  then  make  them  the  foundation  of 
an  action  of  damages.'  On  this  principle,  an  action  of 
damages  founded  on  the  nullity  of  a  decree  (which  had  been 
allowed  to  go  out  in  absence),  on  the  ground  of  certain  tech- 
nical objections  to  the  sunmions,  was  dismissed  (c). 
At  whose  When  the  debt  is  due  to  a  trading  partnership,  the 

may  exe-  execution  usually  proceeds  in  name  of  the  firm  and  of  the 
proceed.  individual  partners.  But  as  the  firm  is  here  the  creditor, 
a  charge  would  be  invalid  if  given  at  the  instance  only  of 
Firm.  the  individual  partners.  Thus,  on  a  bill  drawn  by  *  Brock 
and  Ferguson,' — the  debtor  having  been  charged  to  make 
payment  to  John  Brock  and  Thomas  Ferguson, — ^the  two 
persons  of  whom  the  firm  of  Brock  and  Ferguson  was  com- 

(a)  Aitken  v.  Finlay,  16  S.  683.  (c)  BeU  v.  Gunn,  21  D.  1006. 

(b)  WiUonr. Alexander,  9  D.7. 
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posed,  the  diligence  was  held  to  be  inept  (a).     On  the  HuabAnd 

•      •  ..  ..  *^^  wife. 

same  principle^  summary  diligence  on  a  bill  in  favour  of  a 
woman  who  afterwards  marries,  and  by  whom  it  is  not 
endorsed,  is  incompetent  at  the  instance  of  her  husband ; 
because,  although  marriage  is  an  assignation  of  all  the  wife's 
rights  in  favour  of  the  husband,  eat  fade  of  the  diligence 
there  is  no  evidence  of  the  marriage  having  taken  place  (b). 

In  the  case  of  the  larger  commercial  companies,  the  Pabiio 
execution  may  either  proceed  in  name  of  the  company  if  it  ^^"p*"^' 
is  designatory,  or  even  although  it  is  descriptive  only,  pro- 
vided in  this  last  case  the  instance  is  supported  by  the 
mention  of  some  of  the  individual  partners.  Where  a  bond 
was  granted,  payable  to  J,  Syme,  cashier  of  the  Perth  Union 
Bank,  or  his  successors  in  office  and  their  assignees,  a  charge 
at  Syme's  instance  was  held  unexceptionable ;  and  it  would 
seem  that,  for  a  debt  due  to  any  great  corporation,  execution 
may  competently  proceed  at  the  instance  of  some  of  their 
officers  acting  for  their  behoof  (c). 

If  the  creditor  is  a  foreigner,  the  diligence  may  proceed  Mand»- 
either  in  his  name  alone,  or  in  his  name  along  with  that  of  **''^* 
a  mandatory ;  but  provided  the  creditor's  agent  has  sufficient 
authority  for  putting  the  diligence  in  force,  it  is  not  neces- 
sary that  he  should  be  sisted  so  as  to  be,  ex  facie  of  the 
proceedings,  a  party  to  them.  A  foreigner  has  a  sufficient 
persona  standi  in  this  country  to  entitle  him  to  the  protec- 
tion of  th^  law ;  and  although  a  mandatory  requires  to  be 
sisted  in  judicial  proceedings,  so  that  some  person  may  be 
personally  responsible  for  payment  of  the  expenses,  this 
is  not  requisite  in  the  enforcement  of  diligence,  or  in  pro- 
ceedings of  a  purely  ex  parte  nature, — at  all  events,  until 

(a)  Craig  y.  Brock,  4  D.  64.  (b)  Smith  v.  Shelhy,  7  S.  886. 

But  see  Wardrop  v.  PotUr,  8  D.  (c)  FwAer  v.  Sym,  6  S.  216. 

626. 
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they  are  jadicially  questioned  by  the  party  against  whom 
they  are  directed  (a). 

The  holder  of  a  bill  of  exchange  is  entitled  to  proceed 
against  any  of  the  parties ;  and  the  capricious  selection  of 
one  of  them  wiU  not  subject  him  in  damages,  even  though 
it  should  be  alleged  to  be  part  of  a  conspiracy  to  accom- 
plish the  indiyidual's  ruin  (6).  But  when  payment  has 
been  made  by  one  of  several  co-acceptors,  the  diligence 
sued  out  by  the  drawer  may  competently  be  carried  on  in 
his  name  for  behoof  of  the  person  making  payment,  without 
the  necessity  of  a  formal  assignation  (c).  At  the  same  time, 
in  order  that  the  parties  to  the  bill  may  have  the  oppor- 
tunity of  stating  any  claims  arising  to  them  inter  se^  the 
person  for  whose  behoof  the  charge  is  made  should  be  dis- 
tinctly understood;  and  if,  instead  of  being  called  on  to 
pay  his  proper  share,  an  acceptor  is  incarcerated  at  the 
instance  of  a  co-acceptor,  under  diligence  running  in  name 
of  the  holder  for  the  whole  debt,  interest,  and  expenses,  be 
will  be  liable  in  damages  (d).  The  rule  is  different  as  to 
partners.  One  of  the  partners  who  pays  a  bill  cannot  pro- 
ceed by  summary  diligence  against  the  other  for  recoveiy 
of  his  share ;  and  the  reason  is,  that  an  accounting  may  be 
necessary,  to  see  whether  or  not  he  is,  to  any  extent,  in  the 
other^s  debt  (e). 
Assignee.  As,  in  executing  letters  of  homing,  the  messenger  is 

strictly  tied  down  to  follow  without  deviation  the  will  of 
the  letters,  diligence  raised  in  name  of  a  cedent  or  defunct 
could  not  formerly  be  executed  in  name  of  the  executor  or 
assignee,  who  required,  in  such  circumstances,  to  expede  a 

(a)  Ross  V.  Shaw,  11  D.  984.  10  S.  126  ;    Walker  v.   Sir   W. 

(h)  APInnes  v.   Dickie,    1  S-  Forbes  and  Co.^  7  S.  684. 

398.  (d)  Gibson  y.  Anderson,  9  D.  1. 

(r)  AtKechnie  v.  Macfarlane,  (e)  Caven  v.  Mackie,  10  S.  660. 
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new  horning  in  their  own  name  (a).  But  now  it  is  com- 
petent for  a  person  acquiring  right  to  an  extract  decree  by 
assignation,  confirmation^  etc.,  to  present  in  the  Bill  Cham- 
ber, at  any  stage  of  the  proceedings,  the  extract,  with  the 
execution  of  charge,  if  a  charge  has  been  given  ;  certificate 
of  registration,  if  it  has  been  registered ;  and  a  minute  en- 
dorsed thereon,  craving  authority  to  arrest,  charge,  or  poind 
the  effects,  etc. 

As  every  officer,  in  executing  diligence  against  the  per-  PereonB 
son,  is  bound  to  see  that  it  really  applies  to  the  individual  execution. 
taken  into  custody,  any  mistake  in  this  matter,  however 
innocent  and  unavoidable,  will  render  him  and  his  em- 
ployer liable.  Damages  have  been  given  against  a  party, 
his  agent  and  the  officer,  for  executing  diligence  against  a 
son  on  a  bill  accepted  by  his  father  (b).  At  the  same  time, 
it  is  the  party's  duty  to  apprise  the  officer  of  his  mistake ; 
for  if  the  jury  are  satisfied  that  he  noticed  the  misnomer, 
and,  for  the  purpose  of  entrapping  the  officer,  failed  to 
point  it  out,  they  may  find  for  the  defender  (c).  Moreover, 
provided  the  identity  of  the  party  be  undoubted,  it  is  of 
no  consequence  that  the  designation  given  to  him  in  the 
officer^s  execution  is  different  from  that  contained  in  the 
letters.  The  debtor  may  have  retired  from  business,  or 
gone  into  another  trade,  or  received  official  promotion ;  and 
a  charge  against  him  in  his  new  character  would  be  amply 
supported  by  a  warrant  in  which  he  was  described  by  his 
former  designation  {d). 

A  decree  against  a  company  and  the  individual  partners 
generally  is  a  sufficient  warrant  to  the  messenger  to  charge 

(a)  Hay  v.  Blair,    M.   8123;  {c)  Johnstone  v.   M'Craw,   12 

Kyle  v.  Thomson,  17  F.  365.  S.  660. 

{b)  Hamilton  v.  Anderson,  6  M.  (d)  Hunter  v.  Crightons,  10  S. 

312 ;  Walker  v.  Hunter,  16  D.  226.  583. 
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any  particular  person  as  a  partner,  leaving  it  to  him,  if  the 
messenger  mistakes  his  man,  and  he  is  not  a  partner,  to  find 
his  remedy  by  suspension.  A  mercantile  company,  carry- 
ing on  business  under  a  proper  firm,  such  as  Hare  and  Co., 
may  be  cited  under  that  style,  without  the  name  of  an  indi- 
vidual partner ;  and  so  with  diligence  directed  either  against 
the  company  by  the  firm,  and  the  partners  thereof  gener- 
ally, or  against  the  company  generally  without  mention  of 
the  partners  (a). 

If,  however,  the  designation  of  the  firm  is  a  merely  de- 
scriptive one,  such  as  the  Culcreuch  Cotton  Co.  (6),  the 
name  is  insufficient  for  the  purposes  either  of  citation  or 
diligence ;  but  the  defect  is  cured  by  adding  to  the  social 
name  of  the  firm  the  names  of  some  of  the  members  (c). 

When  this  is  done,  an  effectual  decree  may  be  obtained 
not  only  against  the  persons  particularly  designed,  but 
against  the  whole  company  as  a  society,  and  all  the  indivi- 
dual partners  thereof.  On  such  a  decree  any  partner  may 
be  charged,  whether  named  or  not.  Where,  for  instance, 
the  members  of  the  Portsoy  Distillery  Co.  bound  them- 
selves nominatimy  the  company  and  all  future  members,  a 
partner  who  did  not  sign  the  bond,  and  was  not  named  in 
the  charge,  was  held  competently  charged  under  a  warrant 
against  certain  individuals  nominatimj  and  '  any  oHier  part- 
ners of  the  said  Portsoy  Distillery  Co.*  (d). 

It  would  seem,  however,  that  the  decree  must  be  against 
a  firm  expressly  as  such.  Suppose  a  party  brings  an  action 
against  an  individual,  ^  A.  B.,'  and  there  is  nothing  to  show 

(a)  Forsyth  v.  Hare  and  Co,,  (c)    Commercial  Banking   Co, 

13  S.  42.  V.  PoUok,  8  W.  S.  366. 

(h)  Culcreuch  Cotton  Co,,  2  S.  (rf)  BPLean  v.  Rose,  15  8.  286; 

46.  Sea  Insurance  Co,  v.  Gavin,  b  S. 

376 ;  Cheyne  v.  LittU^  7  S.  110. 
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on  the  face  of  the  proceeduigs  that  ^  A.  B.'  represents  not 
an  individaal,  but  a  firm^  is  the  messenger  at  liberty  to 
find  out  the  fact  for  himself,  and  execute  the  decree  against 
all  the  members  of  the  firm  ?  The  question  has  been  stated, 
and  although  not  expressly  determined  (a),  it  would  rather 
seem  that  he  is  not ;  for  this  would  be  leaving  too  large  a 
discretion  to  the  messenger,  who  in  the  general  case  is  not 
entitled  to  act  on  his  private  knowledge  of  whether  there 
is  a  firm  or  not,  to  the  effect  of  splitting  up  the  diligence, 
and  executing  it  against  the  members  qua  individuals  simply. 
His  execution  must  be  directed  against  the  firm  as  a  distinct 
person,  and  against  the  partners  nominatim.  So  a  person 
accepting  a  bill  in  a  particular  character,  is  only  liable  in 
that  character.  If  the  debt  is  constituted  by  his  signa- 
ture as  agent,  trustee,  or  town  treasurer,  he  cannot  be  liable 
personally ;  for  officially  he  may  have  funds  to  meet  it ;  per- 
sonally he  may  have  none.  When  a  bill,  which  had  been 
accepted  by  the  treasurer  of  a  burgh,  was  sought  to  be  put  in 
force,  when  the  town  failed,  against  him  as  an  individual, 
the  proceeding  was  declared  to  be  contrary  to  all  conscience, 
and  consequently  contrary  to  law  (6).  So  a  trustee  is  liable 
to  summary  diligence  for  a  debt  due  by  the  trust  estate,  but 
only  in  his  representative  character.  He  cannot  be  charged 
personally  (c).  Therefore  where  A.,  *  as  disponee  and 
assignee  of  B.,'  granted  a  promissory-note  to  C.  for  L.250, 
as  per  C.'s  letter  of  this  date,'  it  was  held  incompetent  to 
charge  A.  without  qualification.  The  proper  course,  it  was 
said,  was  to  have  obtained  decree  against  A.  as  trust 
assignee,  and  then  charged  him  in  that  character  (d). 

(a)  Drew  v.  Lumsden,  22  D.  (c)  Campbell  v.  Gordon,  6  D. 

3.  1030. 

(6)  Beveridge  v.   Scott,  3  M.  (d)  Hughson  t.  CuUen,  20  D. 

104.  271. 


erasures. 
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The  fonns  to  be  observed  in  charging  a  debtor  with  a 
view  to  his  apprehension  are  contained  in  the  Act  of  Par- 
liament ;  and  these  must  be  f ollowed,  not  perhaps  literally 
or  verbally,  but  as  closely  as  circumstances  will  permit  (a). 
Effect  of  The  whole  proceedings  must  also  be  scrupulously  free  from 
erasures,  for  words  written  on  an  erasure  are  held  to  have 
been  superinduced  after  signature ;  and  as  no  one  can  tell 
what  stood  originaQy  in  their  place,  or  whether  the  matter 
erased  was  not  directly  the  reverse  of  the  matter  super- 
induced, the  writing  on  which  they  appear  is  read  as  if  it 
were  blank  in  that  particular  part.  If,  therefore,  it  can- 
not be  made  intelligible  vnthout  the  words  written  on  the 
erasure,  it  is  radically  bad  (6).  Accordingly,  in  one  case  an 
erasure  iu  the  name  of  the  party  against  whom  warrant  of 
committal  had  been  granted,  was  held  fatal,  and  the  defect 
not  allowed  to  be  supplemented  by  reference  to  other  pas- 
sages even  in  the  same  warrant,  where  the  same  name  was 
repeated  correctly  (c). 

The  theory  is,  that  if  the  prisoner's  name  is  on  an 
erasure,  that  shows  that  the  warrant  in  its  original  form 
could  not  have  been  granted  against  him.  Thus  letters  of 
caption  expede  on  a  bill,  narrated  that  it  was  granted  by 
Kichard  Scougall  and  Co.  as  a  company,  and  Richard 
Scougall  as  an  individual ;  and  the  will  went  on  to  direct 
'our  sheriffs  to  pass  and  apprehend  the  said  Richard 
Scougallj  the  name  being  on  an  erasure.  The  caption  was 
held  to  be  null  and  of  no  effect,  even  to  the  production  of 

(a)  Cklland  y.  Clason^  7  W.  S.  (Jb)  See  the  cases  coUected  in 

153.    As   to   the  form  of   the  GoUan  y.  GoUan^  18  June  1862, 

extract,    see    also    Thomson   y.  H.  L.,  July  1863. 

APDoweU,  3  D.   1167,  and  the  (c)  Cowan  y.  Watt,  6  March 

extractor's  note  therein ;  M^Ghie  1829,  7  S.  553 ;  King  y.  Greenock 

y.  Henderson,  6  S.  248.  Bank,  14  S.  351 ;  Elliot  y.  John- 
ston, 7  S.  800. 
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bankruptcj  (a).  Again,  in  letters  of  horning  on  a  bill  pay- 
able 20tli  June,  the  word  twentieth  being  written  on  an 
erasure  rendered  the  diligence  inept,  because,  although  the 
bill  was  otherwise  correctly  enough  described,  the  erasure 
made  it  impossible  to  say  whether  the  diligence  really  pro- 
ceeded on  the  right  bill  (b).  This  principle  has  an  a 
fortiori  application  to  the  case  where  the  letters  describe  the 
decree  on  which  they  proceed,  of  a  date  different  from  the 
true  date — e.g.y  the  1st  instead  of  the  21st  December  (c). 
In  like  manner,  in  a  deliverance  on  letters  of  arrestment 
^Jiat  ut  petitury  because  the  Lords  have  seen  the  dependence^ 
the  latter  word  being  on  an  erasure,  the  mistake  was  held 
to  be  fatal  (d). 

But  where  the  words  erased  do  not  materially  interfere  immaterial 

•  Til-  !•!  -I  •  ^  warrant 

With  the  plain  sense  of  the  document,  they  are  not  seriously  otherwise 
regarded.  Thus  the  validity  of  a  diligence  was  held  not  to 
be  affected  by  these  words  in  the  narrative  of  letters  of 
homing  on  a  bill,  *  which  bill  was  duly  protested,  etc.,  and 
the  instrument  of  protest^ — being  written  on  an  erasure  {e) ; 
nor  by  the  like  mistake  in  the  day  of  the  month  on  which 
the  protest  had  been  registered,  as  registration  on  any  day 
in  the  same  month  would  have  been  sufficient  (/). 

According  to  legal  principle,  a  debtor  is  apprehended  Apprehen- 
not  for  a  failure  to  pay  a  particular  sum,  but  for  disobe-  pore  than 

IB  QUO* 

dience  to  the  charge ;  and  therefore  in  strictness  it  might 
be  thought  that  the  debtor  was  liable  to  be  carried  to  prison 
so  long  as  a  shilling  of  the  debt  was  unpaid.  But  this  is  not 
the  law.     The  debtor  is  entitled  to  know  the  exact  sum 

(a)  Duncan  v.  Houston^  11  S.  (c)    Fairhaim    v.   DalrympU^ 

383, 7  W.  S.  619.  7  S.  476. 

(6)  Brown  v.  Blaikie,  11   D.  (rf)  Forbes  v.  Gallie,  9  D.  806. 

474.  (e)  Falconer  v.  Gray,  9  S.  38. 

(/)  Crichton  v.  Watt,  9  S.  68. 
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due.  He  may  be  able  to  pay  a  small  sum  when  he  could 
not  raise  a  greater ;  and  if  he  is  apprehended  for  the  full 
debt  when  part  of  it  is  paid,  the  creditor  is  liable  in  damages. 
Where  a  party  was  imprisoned  for  a  debt  of  L.2I9  after 
L.7  of  that  sum  had,  with  the  knowledge  of  the  creditor 
and  his  agent,  been  paid,  damages  were  awarded  against 
both  (a) ;  and,  in  such  a  case,  a  letter  from  the  creditors' 
agents,  the  next  day,  directing  the  jailor  to  restrict  the  sum, 
will  not  mend  the  matter  (5).  The  messenger  should  always 
be  prepared  with  a  state  of  the  claim  (usually  endorsed  on 
the  charge),  showing  the  deductions  to  be  made,  and  ex- 
hibiting the  actual  sum  due ;  but  a  charge  for  the  sum  in 
the  decree,  under  deduction  of  any  sums  that  may  be 
obtained  from  other  sources,  is  not  objectionable  in  point 
of  form  (c). 
Tender  of  Thouffh  a  party  other  than  the  debtor  is  not  entitled  to 

pajnneni  o  x        ^ 

approach  the  creditor  at  any  time  with  a  tender  of  pay- 
ment on  condition  of  getting  an  assignation,  it  is  otherwise 
when  the  creditor  is  seeking  to  enforce  payment  by  execu- 
tion. Any  friend  of  the  debtor  may  then  interfere  for  the 
purpose  of  saving  him  from  jail ;  and,  on  offering  payment, 
may  require  an  assignation  to  the  debt  (e2).  When  the  debtor 
offers  payment,  he  is  entitled  to  get  up  the  document  of 
debt,  unless  it  has  been  lost  or  destroyed ;  in  which  case 
a  proper  discharge,  coupled  with  an  undertaking  to  find 
security  that  it  will  never  be  again  put  in  force,  is  all  he 
can  ask.  But  he  is  not  at  liberty  to  insist  on  deliveiy  of 
the  diligence  itself.  It  may  be  required  for  other  purposes 
by  the  messenger  or  his  employer ;  and  the  extract  is  not 

(a)  Watson  v.  Gardner,  12  S.  Garden  v.    M'CoU,    5  S.   118  ; 

567.  Leslie  v.  PringU,  M.  11749. 

(h)  Gibson  y.  Anderson y  9  D  1.  (d)  Smith  v.  Gentle,  6  D.  1164. 
(c)  Rickan  t.  HUl,  11  S.  287 ; 
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like  a  bill,  a  proper  document  of  debt,  but  a  mere  copy  of 
a  decree,  of  which,  if  one  copy  is  lost  or  goes  amissing, 
another  may  be  got.  All,  therefore,  that  the  debtor  can 
demand,  when  payment  of  the  debt  is  tendered,  is  a  written 
receipt,  and  such  a  marking  on  the  extract  decree  as  will 
prevent  its  being  put  in  force  again. 

The  messenger  can  demand  nothing  more  than  the  sum  what  maj 

Via  iiA* 

contained  in  the  decree,  expenses,  and  dues  of  extract.  He  manded 
cannot  include  the  expense  of  the  diligence  itself,  for  that  is  debt^ 
no  part  of  the  debt  of  which  the  debtor  is  charged  to  make 
payment  (a)  ;  nor  can  he  demand  anything  in  the  shape  of 
fees  to  himself.  The  Court  has  uniformly  discountenanced 
all  exactions  of  this  description  from  persons  in  custody  (i). 
It  is  an  article  of  the  Lord  Lyon's  instructions,  ^  That  Meaaen- 
no  messenger,  in  executing  diligence  of  any  kind,  shall 
exact,  take,  or  receive  on  his  own  account,  from  the  person 
against  whom  such  diligence  is  executed  or  meant  to  be 
executed,  any  sum  whatsoever,  under  any  name  or  pre- 
tence whatsoever,  as  he  shall  be  answerable  in  any  court 
competent.'  He  cannot,  therefore,  insist  on  the  debtor  pay- 
ing him  his  fees  for  executing  the  diligence  in  addition  to 
the  sums  contained  in  the  decree ;  and  if  he  does  so,  he  will 
be  liable  in  damages  for  the  oppression  (c). 

After  the  party  is  apprehended,  the  olHcer  is  bound  to 
cany  him  straight  to  jail,  and  is  responsible  if  the  prisoner 
escape  between  his  apprehension  and  actual  incarceration. 
If  it  is  expressly  desired,  he  may  be  indulged  with  a  reason- 
able delay,  or  he  may  be  temporarily  conveyed  to  some 
private  house,  such  as  an  alehouse  ((2),  to  enable  him,  if 

(a)  Inglis  v.  M'Intyre,  14  Feb.  (c)  APLachlan  v.  Black,  1  S. 

1862 ;  Muckarsie  y.  Fleming,  5  M.  206. 

296  ;  Dunn  v.  Anderson,  4  M.  128.  (d)  Forbes  v.  Alison,  2  S.  152. 

(h)  Paterson  v.  PhiUip,  H.  278. 
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possible^  to  make  some  arrangement  with  his  creditor  (a). 
The  officer  is  bound  to  produce  his  warrant  to  the  jailor, 
otherwise  he  is  entitled  to  refuse  him.  Indeed,  throughout 
the  whole  proceeding  the  officer  must  have  the  warrant  in 
his  possession ;  and  although  he  is  not  bound  to  give  it  up, 
it  is  his  duty  to  make  the  party  to  be  apprehended  under- 
stand that  he  has  it  (b).  The  obligation  formerly  incum- 
bent on  magistrates  to  answer  for  the  safe  custody  of  persons 
detained  in  prisons  within  burgh,  is  now  repealed  (c).  A 
prisoner  in  the  messenger^s  hands  under  a  caption  is,  in  the 
eye  of  the  law,  as  much  a  prisoner  as  if  he  were  in  jaU ; 
and  consequently,  when  a  suspension  is  presented  when  the 
prisoner  is  in  the  course  of  being  taken  to  jail,  the  order  is 
to  sist  execution,  except  imprisonment  (d). 

Imprison-  By  the  Act  5  and  6  Will.  IV.,  c.  70,  abolishing  imprison- 

ment for  ,  »       r  » 

small  debts,  mcut  for  Small  debts,  it  is  declared  unlawful  for  any  magis- 
trate, or  keeper  of  a  prison,  to  receive  into  such  prison,  or  for 
any  messenger-at-arms,  or  other  officer  of  the  law,  to  appre- 
hend or  detain  in  custody,  the  person  of  any  debtor  or  alleged 
■debtor,  for  a  civil  debt  of  an  amount  not  exceeding  L.8, 
6s.  8d.,  exclusive  of  interest  or  expenses  thereon,  in  virtue 
of  letters  of  caption,  act  of  warding,  decree  of  a  Small  Debt 
Court,  or  other  warrant ;  and  to  prevent  tlie  Act  being  de- 
feated by  the  accumulation  of  a  number  of  debts  into  one, 
it  is  made  illegal  to  acquire  from  third  parties,  by  assigna- 
tion or  otherwise,  except  marriage  or  inheritance,  one  or 
more  civil  debts  below  the  said  sum  against  any  one  indivi- 
dual, to  the  effect  of  accumulating  the  debts  into  one,  or  of 
adding  them  to  debts  previously  due.    This  Act,  however, 

• 

(a)  Gordon  v.   M'Coll,    5  S.  (c)  2  and  3  Vict.,  c.  42 ;  28  and 
128.                                                    24  Vict.,  c.  105,  §  76. 

(b)  Jamiewn  v.  Main,  5  Mur.  (d)  Mcintosh  v.  Davidson,  Elch. 
122.                                                    Prisoner,  4. 
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does  not  affect  the  right  of  imprisonment  for  the  enforce- 
ment of — 

1.  OhligBitions  ad  facta  prestanda, 

2.  Taxes  or  penalties  due  to  the  revenue. 

3.  Fines  or  forfeitures  imposed  by  law. 

The  ground  of  this  exception  is  not  the  special  charac- 
ter of  the  person  in  whom  the  right  to  levy  the  fine  is  vested, 
but  the  character  and  origin  of  the  right  itself,  namely,  that 
it  is  imposed  in  modum  pcenos.  It  therefore  includes  fines 
and  expenses  payable  to  a  private  prosecutor,  for  instance, 
without  concourse  of  the  fiscal,  under  such  a  statute  as  the 
Salmon  Fisheries  Act,  9  Geo.  IV.,  c.  39  (a). 

4.  Poor-rates  and  local  taxation. 

5.  Sums  decerned  for  aliment;  including,  of  course, 
inlying  charges,  expenses,  and  dues  of  extract.  In  an  action 
of  filiation,  decree  went  out  in  absence  for  L.l,  10s.  of  in- 
lying charges,  L.4  a  year  of  aliment,  and  L.2,  2s.  6d.  of 
expenses,  with  3s.  as  the  dues  of  extract.  The  defender 
having  been  charged  and  imprisoned,  brought  a  suspension, 
in  which  it  was  held  that  the  whole  of  these  sums  were 
embraced  in  the  words,  *  sums  decerned  for  aliment.'  The 
decree  for  inljdng  charges  was,  it  was  said,  just  as  much 
decree  for  a  debt  of  an  alimentary  nature,  as  the  sum  to 
be  yearly  payable;  and  the  expenses  were  also  properly 
incladed,  as  the  Act  obviously  intended  to  make  an  excep- 
tion in  favour  not  only  of  sums  due  as  aliment,  but  of 
everything  incidental  thereto,  such  as  the  cost  of  making 
the  claim  for  aliment  effectual  (5). 

An  additional  formality  to  be  attended  to  is,  that  the  ^^jf^^"*®" 
charge  must  correctly  set  forth  the  day  on  which  it  is  given  ;  charge. 
for  otherwise  the  debtor  will  be  unable  to  compute  the 

(a)  Lawion  v.  Jopp^  16  D.  392.  (6)  Cheyney,  M'Gungle^  22  D. 

U90. 

X 
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period  with  which  he  is  indulged,  in  order  to  make  pay- 
ment. Any  error  in  this  particular  is  accordingly  fatal, 
and  the  defect  cannot  be  supplied  out  of  the  officer^s  exe- 
cution. A  charge  which  bore  to  have  been  given  on  the 
^21st  day  of  1841  years/  was  reduced  as  invalid,  although 
the  officer^s  execution  bore  that  it  was  given  personally  on 
the  27th  July  1841  (a).  It  is,  however,  to  be  observed, 
that  it  is  not  every  trifling  discrepancy  between  the  execu- 
tion and  the  copy  charge  left  with  the  debtor,  which  will 
affect  the  validity  of  the  diligence.  The  service  copy  is 
intended  to  certiorate  the  debtor  of  what  he  is  required  to 
do,  and  in  that  respect  must  be  complete.  But  the  founda- 
tion of  subsequent  proceedings  is  the  officer's  execution ; 
and  where  the  execution  is  ex  facie  correct,  it  can  only 
be  chaQenged  by  way  of  reduction  (A).  In  some  cases, 
where  the  execution  of  a  summons  was  found  to  be  erro- 
neous, the  pursuer  has  been  allowed  to  produce  a  more 
formal  execution,  provided  nothing  inconsistent  with  what 
it  bore  required  to  be  added ;  bi^  not  so  with  the  execution 
of  diligence.  Thus  a  charge,  dated  11th  September,  was 
given  on  a  homing  dated  29th  of  that  month :  it  was  ex- 
plained that  it  was  a  mistake  of  the  messenger,  the  true 
date  being  the  11th  October;  but  the  Court  found  the  exe- 
cution could  not  be  rectified  (c).  However,  in  a  complaint 
before  a  Justice  of  the  Peace  Small  Debt  Court,  at  the 
instance  of  Alexr.  Thomson,  of  which  an  execution  was 
regularly  returned,  the  copy  citation  left  with  the  defender 
bore  that  he  was  to  answer,  etc.,  at  the  instance  of  the 
above  designed  Alexr.  Brodie.  The  Court  treated  it  as 
surplusage  on  the  part  of  the  officer  to  say  who  the  pur- 

(a)  BeattU  v.  M'Lellan,  6  D.      193 ;    Clarluon  v.   BaU,    10  S. 
1088.  17. 

(6)  Batnsay  v.  Pettigrew,  7  S.  (c)  Hog  v.  M'LeUan,  M.  8846. 
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suer  was,  the  error  being  such  as,  from  the  complaint,  could 
not  mislead  any  one;  and  therefore  they  found  that  the 
defender  was  not  entitled  to  damages,  in  respect  of  the 
decree  being  put  in  force  against  him,  which  he  had  allowed, 
on  the  discovery  of  the  error,  to  pass  in  absence  (a). 

To  the  validity  of  the  subsequent  proceedings,  it  is 
essential  that  the  days  of  charge  have  actually  expired. 
As  the  debtor  is  entitled  to  the  whole  period  given  him  to 
obey  the  charge,  a  caption  raised  before  the  days  of  the 
charge  are  expired  is  inept  (6).  On  the  same  principle, 
he  is  entitled  to  have  the  days  of  charge  accurately  set 
forth. 

Under  the  Small  Debt  Act,  execution  is  competent 
within  ten  free  days  after  the  date  of  the  decree.  In  a 
conditional  interlocutor,  the  condition  being  purified  on  the 
16th  day  after  the  interlocutor  was  pronounced,  and  the 
decree  extracted  and  put  to  execution  the  same  day,  the 
poinding  was  held  to  be  regular,  the  ten  free  days  not  run- 
ning from  the  date  of  the  extract  or  purifying  of  the  con- 
dition (c). 

Though  the  Sheriff  had  always  the  power  to  enforce  sheriff 
his  decrees  against  the  goods  of  the  debtor,  execution  decrees. 
against  the  person  could  formerly  only  be  obtained  by 
producing  the  decree  to  the  Court  of  Session,  as  a  war- 
rant, first  for  letters  of  homing,  and  next  for  letters  of 
caption.  But  now  extracts  of  decrees  of  Inferior  Courts, 
like  those  of  the  Supreme  Court,  contain  authority  to 
arrest,  poind,  and  imprison ;  and  the  diligence  may  proceed 
in  name  of  another  .person  than  the  creditor  who  has  ac- 
quired it  by  assignation,  by  production  of  his  title  to  the 
sheriff -clerk,  in  the  mode  already  explained  as  to  proceed- 

(a)  Brodie  v.  Steel,  14  S.  983.  (c)  Munro  v.  Dick,  3  D.  1054. 

(6)  Lyle  v.  Greig,  5  S.  786. 
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ings  under  authority  of  the  Supreme  Court  (a).  If  the 
debtor  reside  within  the  county  of  another  Sheriff,  a  minute 
praying  for  warrant  of  concurrence  may  be  presented  either 
to  the  Bill  Chamber  clerk  or  the  sheriff-clerk  of  the  shire, 
who  will  endorse  an  additional  ^  fiat/  which  has  the  effect 
of  enabling  the  diligence  to  proceed  beyond  the  territory 
of  the  judge  by  whom  it  was  originally  authorized.  But 
even  without  this  additional  warrant,  diligence  against  one 
of  several  debtors  resident  in  different  jurisdictions — €,g.j 
the  acceptors  of  a  bill — is  not  affected  by  the  circumstance 
of  some  of  them  being  resident  in  a  county  different  from 
that  of  the  Sheriff  Court  where  the  protest  was  recorded, 
provided  it  is  confined  in  its  operation  to  the  debtor  actually 
resident  within  the  jurisdiction  (6). 

By  Act  1696,  c.  41,  persons  under  puberty  are  freed 
from  caption;  and,  by  analog}',  the  rule  will  include  all 
lunatics,  idiots,  or  persons  incapable  of  acting  for  themselves. 
The  person  of  a  married  woman  is  not  attachable,  imless 
for  the  enforcement  of  obligations  ad  facta  preatanda;  or 
where  the  marriage  is  practically  dissolved  by  the  husband 
being  abroad  or  reported  dead,  or  where  he  is  civilly  dead  (c). 
Peers  and  members  of  ParUament  are  also  exempt  from 
lO'rest;  for,  though  the  privilege  of  the  latter  is  confined 
to  the  sitting  of  Parliament,  and  forty  days  after  each  pro- 
rogation, and  forty  days  before  the  next  appointed  meeting, 
it  is  seldom  prorogued  for  more  than  two  months  at  a  time, 
and  therefore  the  privilege  is  practically  equivalent  to  pro- 
tection till  the  Parliament  is  dissolved  (cZ).  Minors  pubes 
do  not  share  in  the  exemption  established  in  favour  of 
pupils  (e). 


(a)  1  and  2  Vict.,  c.  114,  §  12. 

(b)  Sutherland  Y,  Gunn,  16  D. 
389 ;  Smith  y.  Skinner,  9  S.  543. 


(c)  1  Pras.  P.  and  D.  Rel.  268. 

(d)  2  BeU'8  Com.  2084. 
(0  2  Fras.  177. 
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By  1644,  c.  14,  all  execution  of  letters  of  caption  raised  ^^^^^f 
for  civil  debts  is  discharged  on  any  time  of  the  Lord's  day,  ^^  Sunday. 
or  on  ordinary  week-days  appointed  for  solemn  fast  or 
thanksgiving,  during  the  time  of  divine  service.  The  Act 
was  rescinded ;  but  the  rule  is  firmly  established,  that  no 
person,  other  than  a  criminal,  or  a  person  sought  under  a 
meditatione  fugas  warrant,  can  be  put  in  prison  on  Sundays 
and  national  fasts.  On  parochial  fasts  diligence  may  be 
executed  (a). 

The  execution  of  diligence  will  be  stayed  when  it  ap-  staying 

^      ^  ^  ,  *      execution. 

pears  that  the  party's  health  is  such  that  his  apprehension 
may  be  to  the  danger  of  life  (6) ;  and  if  his  health  suflfers 
seriously  from  the  confinement,  he  may  obtain  some  relaxa- 
tion in  its  strictness,  by  the  presentation  of  what  is  termed 
a  sick  bill  or  bill  of  health  (c).  By  23  and  24  Vict,  c.  105, 
it  is  enacted,  that  when,  in  reference  to  any  person  confined 
in  a  prison,  it  is  certified  by  two  medical  practitioners  that 
he  is  afflicted  with  any  contagious  or  infectious  disease 
which  renders  his  removal  necessary  to  the  health  of  the 
other  inmates  of  the  prison,  or  that  he  is  afflicted  with  any 
disease  which  threatens  immediate  danger  to  life,  and  can- 
not be  treated  in  prison,  or  that,  from  his  condition,  con- 
tinued confinement  would  cause  death,  it  shall  be  lawful 
for  the  Sheriff  to  order  his  removal  to  an  hospital,  or  other 
fit  place,  under  such  precautions  as  may  be  deemed  neces- 
sary. 

A  sist  on  a  bill  of  suspension  stays  the  execution  of 
poinding,  as  well  as  personal  diligence.  The  interlocutor 
used  to  be — 'To  see  and  answer  within  fourteen  days; 
meantime  sists  execution,  and  to  be  intimated  but  on  cau- 

(a)    Oliphant  v.    Douglas^    M.  (h)  Johnstone  v.   Glen^  12  D. 

16002;  Forhefi  v.    Aberdeen,  M.      903. 
15008.  (c)  2  Beirs  Com.  1078. 
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tion  only,' — a  form  of  order  und§r  which  the  sist  at  once 
operated,  although  caution  was  not  found  (a).     But  now 
the  sist  is  not  issued  till  the  caution  is  found.     Although 
a  sist  does  not  prevent  the  execution  of  arrestment  and 
inhibition,  which,  being  only  diligences  in  security,  may 
follow  on  a  citation  without  any  decree  at  all  (6),  it  ope- 
rates as  a  complete  bar  to  the  other  kinds  of  diligence; 
and  the  messenger  who  ventures  to  carry  out  either  a 
poinding  or  apprehension  in  the  knowledge  of  a  sist,  is 
liable  in  damages.    It  is  immaterial  how  his  knowledge 
was  acquired ;  and  therefore  it  is  not  necessary,  in  order  to 
found  liability  against  him,  that  the  sist  should  be  formally 
exhibited,  provided  he  was  otherwise  certiorated  of  the  fact, 
and  wrongously  failed  either  to  act  accordingly  or  to  com* 
municate  it  to  his  employer  (c).     It  is  also  incompetent  to 
proceed  with  diligence  while,  under  a  judicial  reference, 
only  part  of  the  sum  has  been  found  to  be  actually  due  {d). 
But  as,  without  a  sist,  the  mere  presentation  of  a  bill  of 
suspension  does  not  stay  execution,  as  little  can  the  lodging 
of  a  reclaiming  note  against  the  judgment  <  refusing  the 
suspension  (e).     Nor  is  the  same  result  effected  by  the 
bringing  of  a  multiplepoinding,  on  the  ground  of  arrest- 
ments having  been  used  at  the  instance  of  a  creditor  of  the 
charger  (/).    Arrestments  do  not  stop  a  poinding,  for  the 
proceeds  will  be  lodged  with  the  clerk  of  Court  pending 
the  discussion  of  the  rights  of  parties  (g) ;  and  a  debtor  who 


(a)  KeUie  v.  Wilson,  8  S.  527, 
7  S.  208;  Tail  v.  Gordon,  6  S. 
1066 ;  Steuart,  M.  10535 ;  M'll- 
morrow,  Nov.  30, 1715 ;  2  Bruce, 
57. 

(6)  MUler,  M.  16U8. 

(c)  Ritchie  v.  Dunbar,  11  D. 
882. 


((0  Banks  v.  Smith,  9  S.  803. 

(e)  Cooper  t.  Campbell,  1  S. 
295.  See  Scott  v.  OirUe,  3  D. 
348. 

(/)  Hendry  v.  Brown,  13  D. 
1036. 

(g)  Anstruther  v.  Lewis,  IS  D. 
778. 
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brings  a  multiplepoinding  in  respect  of  arrestments,  is  not 
in  a  position  to  require  the  officer  to  desist  (a). 

Frequently  a  third  party  may  render  himself  liable  to  Caption 
the  charger,  from  the  terms  in  which  he  craves  that  the  another's 
debtor  should  be  indulged  with  delay.  The  indorser  of  a 
bill  wrote  the  indorsee,  desiring  him  to  give  the  acceptor 
delay  for  a  time,  ^  which  will  oblige  him  and  me,  and  you  vnW 
lose  nothing  by  it/  The  Court  found  the  letter  implied  an 
obligation  on  the  defender  to  relieve  the  indorsee  of  all 
damages  he  might  sustain  in  delaying  diligence  against  the 
acceptor,  the  latter  being  first  discussed  (b). 

Where  caption  is  stayed  on  the  undertaking  of  another 
to  pay  the  debt,  he  is  held  strictly  bound  to  his  obligation  ; 
for  it  is  a  most  delicate  thing  to  stop  the  execution  of  dili- 
gence. He  will  not  be  allowed  to  retract  it  on  the  footing 
that  he  has  subsequently  discovered  a  fatal  defect  in  the 
instrument  of  debt,  or  a  technical  objection  to  the  validity 
of  the  diligence  (c).  If  the  offer  is  made  through  an 
agent,  who  says,  *  I  hereby  become  bound  for  the  debt,' 
he  is  of  course  personally  liable-  (d)  ;  but  if  he  simply 
says,  *  1  am  instructed  to  offer  payment,'  and  after  the 
offer  is  accepted,  the  party  on  whose  behalf  the  offer  was 
made  declines  to  pay,  it  is  doubtful  whether  he  is  liable. 
The  opinion  has  been  expressed  that  he  is  (e) ;  but,  says 
Lord  Moncreiff,  ^  I  do  not  find  any  case  in  which  an  agent 
has  been  held  personally  liable,  unless  where  he  has  given 
a  distinct  guarantee  ;'  and  this  is  the  common  sense  of  the 
matter. 

(a)  Hendry  v.  Brown^  13  D.  (rf)  Sorley^s  Trs,  v.  GraJiame^ 

1046.  10  S.  819;  Gardiner's  Executrix 

(6)  Mackenzie  y.  SomervUUy  M.  v.  Bennett,  2  D.  156. 
6650.  (e)  Dores  v.  Home,  4  D.  673. 

(c)  Grigor  v,  Robertson,  18  D. 
1318  ;  Gi^dm  v.  Hill,  2  D.  250. 
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Immediately  on  his  incarceration,  the  prisoner  may  make 
application  for  the  benefit  of  the  Act  of  Grace  1696,  c.  32 
(amended  by  the  statute  6  Geo.  IV.,  c.  62).  The  prisoner 
is  examined  on  oath  as  to  his  circumstances  in  presence  of 
the  magistrate,  who  thereafter  issues  a  deliverance  to  this 
effect : — 
Aliment  ^  The  Bailie  having  considered  the  petition  and  oath  of 

the  prisoner,  and  whole  proceedings :  Finds  that  the  peti- 
tioner has  become  so  poor  that  he  cannot  aliment  himself 
in  prison  :  Therefore  modifies  an  aliment  to  him  of 

per  diemy  and  appoints  the  creditor  at 
whose  instance  he  was  committed  and  is  detained  in  prison, 
to  provide  and  give  security  for  the  said  aliment  in  the 
hands  of  the  keeper  of  said  prison,  within  ten  days  (reckon- 
ing from  midnight)  after  intimation  of  this  interlocutor  to 
the  said  creditor  or  his  known  agent.  With  certification, 
that  if  the  said  creditor  fail  to  do,  the  said  poor  prisoner  will 
be  set  at  liberty,  in  terms  of  the  Act  of  Grace  1696,  c 
32,  and  statute  6  Geo.  lY.,  c.  62.  But  appoints  the  peti- 
tioner, in  terms  of  §  7  of  the  said  Act  6  Geo.  IV.,  c. 
62,  when  desired,  to  execute  a  disposition  omnium  bonorum 
in  favour  of  the  creditor  at  whose  instance  he  is  incar- 
cerated, for  behoof  of  all  his  creditors ;  the  expense  of  such 
disposition  being  always  defrayed  by  the  creditor  demanding 
the  same  :  With  certification,  that  if  the  said  poor  prisoner 
shall  refuse  to  grant  such  disposition,  after  being  duly 
required  in  writing  so  to  do,  he  shall  not  be  entitled  to 
aliment  during  the  time  he  shall  persist  in  such  refusal. 
And  grants  warrant  to  any  constable  or  officer  of  Court,  in 
terms  of  law,  to  intimate  this  interlocutor  to  the  said  incar- 
cerating creditor  or  known  agent,'  etc. 

The  Act  does  not   apply  to  persons  in   prison  for  a 
'  criminal  cause,'  but  to  persons  in  prison  for  a  ^  civil  debt 
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or  cause,'  an  expression  which  seems  to  include  the  case  of 
incarceration  ad  factum  prcestandum  (a).  It  has  also  been 
expressly  decided,  that  a  person  liberated  under  the  Act 
may  be  again  imprisoned  on  the  same  diligence  (b). 

Although  the  statute  requires  the  creditor  to  make 
reasonable  provision  for  payment  of  aliment,  it  nowhere 
says  that  payment  shall  be  made  in  advance ;  and  there- 
fore, although  a  sum  is  usually  lodged  with  the  jailor  to 
provide  for  the  aliment,  the  debtor  is  not  entitled  to  his 
liberation  till  this  sum  is  wholly  exhausted,  and  no  further 
consignation  has  been  made  (c). 

A  large  part  of  the  questions  which  arise  relative  to  Medita- 

..  /»••  ••  .      tione  fugs 

wrongous  imprisonment  for  civil  debts,  have  originated  in  warrants. 
applications  for  the  apprehension  of  the  debtor  as  in  medi" 
tatione  fugce.  This  is  an  extraordinary  remedy,  always 
granted  to  the  applicant  suo  periculo;  and  on  the  implied 
condition  that,  if  the  proceeding  is  not  formal  and  regular  . 
in  every  respect,  he  will  have  to  answer  to  the  debtor  in 
damages  (d).  ^  All  questions  of  law,'  says  Lord  President 
Boyle,  ^  arising  on  meditatione  fugce  warrants,  are  of  the 
utmost  delicacy.  The  remedy  is  one  of  an  extraordinary 
nature,  and  we  must  always  look  with  a  strict  eye  to  the  re- 
gularity of  the  proceedings.    Although  we  will  not  listen  to 

(a)  Smith  V.  Nicholson,  15  D.  was  repudiated  in  Pender  y. 
697.  M'Arthur,  8  D.  408,  where  the 

(b)  Ahercromhy  y.  Brodie^  M.  rule  was  stated  to  be,  Hhat  the 
11811 ;  Boyd  v.  Ponton,  16  F.  C.  debtor  may  obtain  relief  if  the 
457  ;  PoUok  v.  Fulton,  M.  11815.  creditor  commit  a  moral  wrong 
In  Mackenzie  ▼.  APLean,  8  S.  306,  by  using  the  diligence  oppres- 
it  was  laid  down  by  Lord  Balgray,  sively  ;^  Crawford  v.  Dawson,  14 
that  to  entitle  the  creditor  to  use  S.  688. 

the  same  caption  more  than  once,  (c)   White  v.  Robertson,  21  D. 

he  must  show  a  change  of  circum-  28. 

stances,  or  otherwise  justify  the  (r/)  Robertson  y.  Chisholm,  16 

proceeding.      But  this  doctrine  F.  C.  694. 
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frivolous  objections,  yet,  when  we  see  any  substance  in  the 
objection,  our  leaning  must  be  to  liberty '  (a). 

The  application  is  supported  by  the  oath  of  the  creditor 
to  two  things — 1st,  that  the  debt  is  actually  due ;  2d9  that 
the  debtor  is  in  fuga  (Jb)  ;  and  it  must  set  forth  facts  and 
circumstances  importing  a  prima  facie  case  in  both  par- 
ticulars. Warrant  is  granted  for  the  debtor's  apprehension 
for  the  purpose  of  examination  ;  and  after  he  is  examined, 
he  may,  in  the  discretion  of  the  magistrate,  be  committed 
to  prison  till  he  find  security  to  abide  the  execution  of  dili- 
gence, or  of  an  action  being  raised  against  him  within  a 
certain  short  space,  usually  six  months.  The  remedy  is  com- 
petent on  a  mere  claim  of  debt,  e.g.f  a  claim  of  damages  (c), 
as  well  as  on  a  decree  actually  pronounced,  provided  it  is 
above  L.8,  6s.  8d.  (d).  If  the  creditor  is  not  within  Scot^ 
land,  the  application  must  be  in  his  name  and  that  of  a 
•  mandatory,  who  gives  an  oath  of  credulity  corroborative  of 
the  creditor's  affidavit  emitted  before  a  proper  official  (e). 
If  the  debt  is  due  to  a  company,  one  of  the  partners  must 
make  oath  (/). 

As  to  what  constitutes /ti^  it  would  appear  that  the 
debtor  must  be  in  the  act  of  leaving  Scotland,  not  as  an 
officer  of  either  service,  or  iu  the  course  of  his  public  dafy, 
or  with  his  ship  if  a  seaman  (g)y  or  in  the  legal  course  of 
his  trade,  and  likely  soon  to  return.  The  creditor  is  bound 
to  show  that  he  has  received  credible  information,  sufficient 

(a)  Per  L.  P.  Boyle  in  Garioch  Dec.  1821 ;  Place  v.  Denisan,  2 

V.  Wilson,  13  D.  1377.  July  1824,  F.  C. 

(6)  King  v.  HunUr,  10  S.  644.  (/)  Crouderr.  Waison,  18  Nov. 

(c)  Robertson  v.  Campbell,  10  1831. 

D.  125.  (g)  Bryson,  10  Mar.  1812,  F. 

(rf)  MarshaU  v.  Dobson,  7  D.  C. ;  Shearer,  10  July  1818  (not 

282  ;  A,  V.  B.,  6  D.  1117.  rep.). 

(«)    Cameron   v.    Russell,    13 
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to  raise  a  reasonable  belief  in  his  mind  that  the  debtor  had 
it  in  contemplation  to  leave  the  country  for  the  purpose  of 
avoiding  the  payment  of  his  debts  (a). 

A  meditcUione  fugcB  warrant  may  be  competently  exe- 
cuted against  a  foreigner,  who  is  not  brought  into  the  juris- 
diction by  violence,  or  decoyed  in  some  wrongful  manner 
by  his  creditor.  Even  a  person  brought  into  Scotland  for 
trial  on  a  criminal  charge,  may,  on  his  acquittal,  be  appre- 
hended at  the  suit  of  a  creditor  under  this  diligence  (&)• 
The  warrant  must  exactly  correspond  with  the  prayer  of  the 
petition  in  which  it  is  sought.  If  there  is  anything  ultra 
petita,  it  will  be  fatal ;  because  such  warrants,  being  stric^ 
tUsimi  juris^  cannot  be  validated  by  a  restriction  of  their 
terms  post  -litem  motam.  In  one  case,  for  instance,  a  creditor 
prayed  that  his  debtor,  being  in  meditatione  fugcBy  should  be 
detained  till  he  found  caution  ^dejudicio  sisii  in  any  action 
for  payment  of  the  debt  and  consequents  which  may  be 
raised  against  him  at  the  instance  of  the  petitioner  within 
the  next  three  months.'  The  Sheriff's  warrant  was  to  ap- 
prehend the  debtor,  and  commit  him  to  prison,  therein  to 
be  detained  till  he  find  caution  de  judicio  sisti  in  any 
action,  etc.,  under  a  penalty  of  L.34, 15s.  5d.  (the  amount 
of  the  debt),  and  also  caution  to  free  and  relieve  the 
petitioner  from  any  expenses  that  may  be  incurred,'  etc. 
This  was  held  to  be  equivalent  to  requiring  him  to  find 
caution  judieatum  solvi ;  and  being  therefore  uUra  petita^ 
both  as  to  the  penalty  and  caution  for  expenses,  was 
illegal  (c). 

Again,  when  a  petitioner  chose  to  put  his  application  in 
this  form  :  ^  To  find  caution  de  judicio  sisti  in  a  depending 

(a)  aHeiUy,  2  Mur.  422.  (0  ^^'Cubbin  v.  FuUon,  14  D. 

(6)  Crouder  v.  Watson,  10  S.      ^^' 
29. 
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process/  narrated  in  the  statement  of  facts,  and  the  warrant 
was  granted  for  the  debtor^s  incarceration  till  he  find 
caution  de  judicio  sisti  in  any  action  brought,  or  to  be 
brought,  at  the  instance  of  the  petitioner,  etc.,  the  variance 
was  held  to  be  fatal,  not  curable  by  a  restriction,  in  so  far 
as  it  was  ultra  petita  (a). 
Claim  of  It  IS  not  Sufficient  to  obviate  a  claim  of  damages  in  re- 

not^banred  spect  of  the  cxccution  of  an  illegal  warrant,  that  the  party 
fZ&diothe  against  whom  it  was  directed  took  the  law  into  his  hands, 
^  ^^'  and  committed  a  violent  assault  upon  the  officers.  This  is 
well  illustrated  by  a  noted  case  which  occurred  at  the  be- 
ginning of  the  century.  The  Magistrates  of  Dumfries, 
acting  under  a  statute  empowering  them  to  issue  a  warrant 
to  bring  such  persons  before  them  as  were  specified  in  the 
Act,  ^  at  such  time  and  place  as  shall  have  been  prefixed  for 
their  next  and  subsequent  meeting,'  granted  warrant  to 
bring  before  them  a  man  named  John  O'Neal  and  his  two 
sons,  but  the  warrant  was  blank  as  to  the  time  of  meeting. 
The  constables,  attended  by  a  party  of  soldiers,  came  to 
apprehend  O'Neal  during  the  night.  Admittance  to  the 
house  was  refused,  several  shots  were  fired  from  within,  and 
one  of  the  soldiers  was  mortally  wounded.  For  his  death 
the  elder  O'Neal  was  tried  and  condemned ;  but  he  was 
afterwards  pardoned,  on  a  report,  it  is  said,  from  the  twelve 
judges  of  England,  who  gave  it  as  their  opinion  that  the 
warrant  being  illegal,  resistance  to  it  was,  under  the  cir- 
cumstances, justifiable.  He  then  prosecuted  a  claim  of 
damages  against  the  magistrates  who  had  issued  the  war- 
rant ;  and  though  the  case  failed  from  the  lapse  of  the 
period  to  which  actions  were  by  the  statute  limited,  the 
competency  of  the  action,  notwithstanding  the  violence  of 

(a)  Garioch  v.  Campbell,  13  D.  1376. 
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the  piirsQer  in  resisting  the  warrant,  was  not  questioned  (a). 
More  recently,  it  has  been  held  that  a  conviction  for  de- 
forcement is  no  bar  to  an  action  of  damages  against  the 
officer  (ft). 

As  putting  the  diligence  of  the  law  into  operation  is  Liabatty 
entirely  the  act  of  the  creditor,  he  is  liable  in  damages  in  creditor. 
the  event  of  its  being  either  invalid  or  irregularly  used,  and 
that  whether  the  mistake  is  made  by  the  messenger  or  his 
agent.  *  No  person,'  says  the  Lord  President  Boyle,  Ms  to  be 
apprehended'^on  diligence  not  strictly  legal ;  and  if  a  jury 
is  satisfied  that  such  apprehension  and  imprisonment  has 
proceeded  on  objectionable  diligence,  then  there  is  a  claim 
well  founded  in  law  for  damages'  (c).  In  short,  the  right 
of  execution  is  a  right  qualified  by  the  condition  that  the 
formalities  of  the  law  will  be  most  strictly  complied  with. 
And  it  is  the  creditor's  duty  to  see  that  his  right  has  been 
competently  determined,  and  his  diligence  is  perfectly  in 
form  before  putting  it  in  force.  There  is  no  privilege  here, 
as  in  cases  of  malicious  prosecution ;  and  therefore  the  pur- 
suer does  not  require  to  prove  malice  and  want  of  probable 
cause.  In  an  action  of  damages  at  the  instance  of  the 
debtor,  the  issue  is,  '  Whether  the  defender  wrongfully  ap- 
prehended, or  wrongfully  caused  the  pursuer  to  be  appre- 
hended, and  incarcerated  in  the  jail,'  etc.  (d).  No  distinction 
can  be  made  between  the  case  in  which  no  debt  is  due,  and 
that  in  which  the  apprehension  of  a  debtor  who  is  truly 
owing  the  sum  claimed,  has  been  accompanied  by  such 
irregularities  as  affect  the  validity  of  the  execution.  In 
either  event,  the  diligence  is  wrongfully  used ;  and  when 
this  is  the  case,  no  distinction  is  made  between  the  credi- 

(a)  O^Neal  v.  Mags,  of  Dum-  (c)  Gibson  v.  Anderson^  9D.  1. 

friis,  M.  11201.  (d)  Snare  v.  Fife's  Trs,^  13  D. 

(&)  Beattie  v.  M'LeUan,  8  D.  980.      286. 
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tor  who  authorized  the  agent,  the  agent  who  instructed  the 
messenger,  and  the  messenger  who  committed  the  wrong, 
because  they  are  all  participant  in  the  injury   inflicted 
On  some  occasions  the  Court  have  struggled  hard  to  absoke 
the  creditor  from  the  consequences  of  the  unauthorized 
blunder  of  the  messenger  (a).     But  the  rule  is  quite  fixed 
that  the  creditor  is  liable  for  the  blunders  of  messengers  aod 
officers  in  the  execution  of  diligence  (&)•     A  procurator- 
fiscal  giving  no  particular  instructions  to  a  messenger,  stands 
inde.ed  on  a  different  footing  from  a  private  party  (c) ;  and 
it  may  be  that  an  exception  may  be  made  even  in  favour 
of  the  creditor,  when  it  can  be  shown  that  he  was  in  do 
way  accessory  to  the  proceedings, — as,  for  example,  for  a 
wrong  done  by  the  messenger  after  the  purpose  of  his  em- 
ployment was  accomplished, — such  as  was  manifested  in 
the  case  where  the  messenger  chose  at  his  own    hand 
after  the  warrant  was  executed,  and  the  debtor  had  been 
liberated  on  consignation,   to  apprehend  him    a    second 
time   (d).      But  in  the  general  case,   the   law,    in  the 
words  of  Lord  Moncreiff,  is  this, — ^that  the  private  party, 
whether  he  gives  special  instructions  or  not,  is  responsibie 
.    for  the  consequences  of  any  gross  error  of  the  officer  em- 
ployed by  him  which  renders  the  execution  of  the  diligence 
illegal  (e). 
Reeponsi-  There  are  even  cases  in  which  the  creditor  has  been 

bility  for 

judge's        made  answerable  for  the  blunders  of  the  judge  before 
whom  the  cause  depends  (/)•    A  Sheriff,  in  a  complaint 

(a)  Brodie  v.  Smith,  14  S.  983.  (d)  Steuart  t.  Macdonald,  M. 

lb)  M'Donnel  v.  Bank  of  Scot-  1399. 

land,  20  July  1834,  13  S.  701.  (e)  Beattte  v.  M'LeOan,  8  D. 

(c)  Smith  y.  Scott,   26  June  930. 

1844  ;  Monro  v.  Taylor,  25  Feb.  (/)  Bryson,  10  Mar.  1812. 
1845. 
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for  breach  of  interdict,  ordained  the  personal  presence  of 
the  party  complained  against,  at  the  proof  allowed,  under 
a  penalty  of  L.5.  He  failed  to  appear,  and  the  Sheriff  im- 
posed the  penalty,  and  granted  warrant  to  commit  him  to 
jail  till  the  fine  was  paid, — ^he  being  at  the  same  time 
ordered  to  appear  at  all  futnre  diets  of  the  cause,  under  a 
penalty  of  L.20  sterling.  This  penalty  was  also  imposed, 
and  the  defender  was  thrown  into  jail.  The  whole  proceed- 
ings were  set  aside  by  the  Court  as  a  grossly  irregular  and 
unwarrantable  exercise  of  arbitrary  power ;  and  though  the 
party  at  whose  instance  the  complaint  of  breach  of  inter- 
dict had  proceeded,  maintained  that  he  could  not  be  re- 
sponsible for  all  the  extravagances  of  a  judge  ordinary, 
and  had  no  interest  in  the  exaction  of  the  fines  imposed, 
he  was  held  liable  in  damages  (a),  and  a  remit  made  to 
the  Jury  Court  to  have  them  ascertained. 

As  an  additional  security  to  the  person  injured,  he  may  Liabmty 
also  have  recourse  against  both  the  agent  and  the  messenger ;  ge^^"**^ 
for,  as  already  explained,  where  a  wrong  is  done  through 
the  instrumentality  of  another,  the  agent  is  liable  equally 
with  the  principal.     But  the  position  of  an  agent  differs  Difference 
from  that  of  a  messenger  in  this,  that  while  the  latter  has  no  casTa^d 
discretion,  being  a  mere  executive  officer,  tied  down  to  do  ^^^^u^ 
one  thing  in  only  one  way,  to  execute  the  writs  put  into  his 
hands  for  the  purpose  of  execution,  an  agent  has  a  dis- 
cretion to  act  or  not,  according  to  circumstances.     He  may 
have  various  courses  open,  and  he  is  bound  to  apply  his 
mind  to  adopt  the  one  which  seems  most  desirable.     He  is 
not  answerable  for  any  error  of  judgment,  nor  is  he  respon- 
sible for  the  personal  fault  of  the  messenger,  such  as  per- 
mitting the  debtor  to  escape  after  he  had   been   appre- 
hended on  a  good  warrant;  but  he  will  be  liable,  along 

(a)  Milne  v.  Davidson,  8  S.  223. 
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with  the  messenger,  in  respect  of  an  apprehension  under 
a  warrant  illegal  or  irregular  (a). 

As  IS  observed  by  Lord  Balgray,  *  A  messenger  stands 
in  a  peculiar  position.  He  is  not  only  bound  to  obey  the 
instructions  of  his  employer  on  the  one  hand,  but  also  to 
avoid  illegal  acts,  though  commanded  by  his  employer,  on 
the  other ;  and  if  he  deviates  from  his  duty  on  either  side, 
he  incurs  a  heavy  responsibility  (b).  Thus  he  is  liable — 
Non-exe-  1.  For  the  nou-execution  of  diligence.     The  first  duty 

diligence,  of  an  officer  of  the  law  is  to  discharge  his  office  fearlessly 
against  all  and  sundry.  When  a  writ  is  placed  in  his 
hands  for  execution,  it  must  be  put  in  force  without  delay ; 
and  if  he  fail  to  do  so,  it  is  no  answer  to  say  that  the  result 
showed  that  the  delay  was  not  productive  of  damage  (c). 
So  a  messenger,  who  being  required  to  charge  one  of  his 
cautioners,  and  also  to  use  arrestments  in  the  hands  of  his 
tenants,  made  the  charge,  but  refused  to  proceed  with  the 
arrestment  till  a  sist  was  recalled,  was  fined,  and  found 
liable  in  the  expenses  of  a  complaint  in  the  Lyon  Court  (d)^ 
as  the  sist  was  no  excuse  for  his  not  doing  his  duty  in  the 
matter  of  the  arrestment.  Instructions  were  sent  to  A., 
a  writer  and  messenger,  to  apprehend  C,  a  debtor,  but  not 
proceed  to  extremities  unless  absolutely  necessary.  In  his 
absence  the  letter  was  opened  and  acted  on  by  his  partner 
B.,  a  writer,  but  not  a  messenger ;  who,  instead  of  having 
the  debtor  apprehended,  allowed  him  to  go  to  Carlisle  to 
obtain  security  for  the  debt ;  C.  returned  in  a  few  days,  and 
then  became  bankrupt.  The  Court  considered  the  case  a 
narrow  one;  but  the  majority  thought  that,  though  the 

(a)  RusseU  y.  Hedderwick,  21  (c)    Wilson  v.   Snody,   19   F. 

D.  1325.  268 ;  GUchrist  t.  Sutherland,  M. 

(h)  Clyne  v.  Murray,  9  S.  338.      8892. 

(d)  Clyne  y.  Murray,  9  S.  838. 


THE  WRONGFUL  USE  OF  DILIGENCE.  337 

mandate  was  not  addressed  to  B.,  he  was  boand  when  he 
accepted  it  to  act  according  to  its  terms ;  and  he  was  there- 
fore to  blame  for  not  taking  the  debtor  first  into  costody, 
and  then  treating  with  him  for  a  settlement.      He  was 
therefore  found  liable  in  the  debt, — the  Court  overruling 
the  plea,  that  he  should  not  be  subjected  in  anything  but 
the  actual  loss  (a).     So,  when  a  messenger,  who  was  in- 
stmcted  to  execute  a  caption  before  breakfast,  as  there  was 
reason  to  believe  a  sist  would  arrive  by  the  first  post,  went 
to  the  debtor's  house,  but  did  not  take  him  into  custody,  as 
he  desired  him  to  come  back  at  eleven,  when  all  he  asked 
should  be  paid,  and  the  sist  having  arrived  before  eleven, 
and  prevented  execution,  the  messenger  was  found  liable  in 
the  debt  (b).    But,  on  the  other  hand,  if  his  employer  gives 
instructions,  importing  by  implication  the  use  of  a  discretion 
on  the  part  of  the  messenger,  the  question  of  liability  re- 
solves into  whether  the  discretion  was  properly  exercised. 
For  instance,  a  messenger  received  with  the  diligence  a 
letter  stating,  ^  You  will  forthwith  execute  the  same,  unless 
the  cash  is  paid,  or  good  security  found.'     The  messenger 
having  granted  the  debtor  some  days'  delay,  during  whicli 
she  was  to   endeavour   to  pay  or    find  security,  but  did 
neither,  it  was  held,  in  an  action  of  damages  against  him  by 
his  employer,  that  the  instructions  were  sufficiently  ambi- 
guous to  entitle  him  to  conclude  that  he  was  first  to  ask  for 
payment  or  security,  and,  failing  its  being  obtained,  to  put 
the  debtor  in  prison  ;  therefore  that  there  had  been  no  failure 
on  his  part  entitling  his  employer  to  the  damages  sought  (c). 

(a)  Slater  y.  Henderson^  IS.  a  party  acting  as  agent  and  mes- 

229.  senger  was  held  liable  for  the  acta 

(h)  King  v.  SUvenson^  H.  344  ;  of  another  niesBenger  to  whom  he 

MiUer^   16   F.   C.  760;   Chatto  gave  the  writ  for  execution, 

v.  MarshaU,  16  P.  C.  121.      In  (c)  CuUen  v.  Smith,  9  D.  606  ; 

Hamilton  v.  Fraser,  19  F.  C.  291,  Fetrier  v.  Aitken,  2  S.  613. 

Y 
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2.  A  messenger  employed  to  execute  a  charge  is 
bound  to  make  the  execution  adequate  and  sufficient  for  the 
diligence  which  is  to  follow.  In  short,  he  warrants  its  accu- 
racy (a).  No  doubt  it  is  the  duty  of  the  agent  to  revise 
the  execution,  and  perhaps  he  might  be  answerable  to  his 
client  for  failure  to  do  so.  But  he  is  under  no  obligation 
to  revise  the  execution  for  the  purpose  of  protecting  the 
officer,  who  must,  along  with  his  cautioners,  make  good  the 
consequences  of  his  own  mistake,  however  or  to  whomsoever 
they  may  arise  ;  and  this  notwithstanding  the  fact  that  there 
were  other  errors  in  the  writ,  or  that  the  execution  had  been 
revised,  or  that  no  formal  intimation  had  been  made  to  him 
of  the  objection  to  the  validity  of  the  diligence  (6). 

3.  But  not  only  must  the  execution  be  formal ;  it  must 
be  returned  immediately  to  the  creditor,  so  that  he  may 
have  an  opportunity  of  taking  such  other  steps  as  may  be 
necessary  for  securing  the  debt.  A  messenger,  in  under- 
taking his  office,  becomes  bound,  as  it  were,  by  special  con- 
tract to  discharge  its  duties  in  any  way,  or  against  whom- 
soever he  may  be  employed  to  do  so.  It  is  possible  he  may 
have  reason  to  believe  that  his  employment  has  been  super- 
seded by  proposals  for  a  compromise.  But  he  is  not  entitled 
to  look  at  these.  His  plain  and  obvious  course  is  to  follow 
the  directions  which  he  receives.  Having  given  a  charge, 
any  failure  to  transmit  a  properly  framed  execution  to  his 
employer  may  render  him  liable  in  damages,  because  the 
delay  may  prevent  a  warrant  of  imprisonment  being  got 
ready,  so  as  to  be  put  in  force  whenever  the  days  of  charge 

tioned  in  the  fiammons.*    These 


(a)  Brock  v.  Kemp,  6  D.  709. 

lb)  Clason  v.  Blacky  4  D.  743. 
In  Wilsons  v.  M'Kay,  9  S.  288, 
the  execution  returned  by  the 
mesBenger  bore  that  defender  had 
been  cited  ^  place  and  date  men- 


being  blank,  the  agent  having 
forgotten  to  fill  them  in,  the 
messenger  was  held  not  respon- 
sible for  the  action  being  dis- 
missed. 
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expire.  When  an  execution  was  not  returned  till  the  day 
after  the  last  day  of  charge,  and  the  debtor  immediately 
afterwards  betook  himself  to  the  sanctuary,  so  that  the 
creditor  could  not  make  any  use  of  the  return,  the  mes- 
senger was  held  liable  in  the  debt  (a). 

A  messenger,  employed  to  charge  on  a  bill,  returned  the 
protest  to  the  agent,  with  a  note  on  the  back — ^  On  the 
25th  Aug.  charged  on  the  within  Rd.  Pt.,  J.  6.  o£F.,'  and 
the  initials  of  the  witnesses.  Some  time  after,  when  pay- 
ment was  again  demanded,  the  objection  was  taken  that  the 
bill  was  prescribed.  To  obviate  this  defence,  the  officer 
wrote  out  an  execution  from  the  above  memorandum.  It 
came  out  that  the  witnesses  were  not  present  when  the 
charge  was  given,  and  the  Court  refusing  to  receive  the 
execution,  the  action  was  lost.  In  a  subsequent  action  of 
damages,  the  agent  was  found  liable,  because  he  should 
have  taken  care  to  have  got  from  the  messenger  a  proper 
execution  of  the  charge  at  the  time  (6). 

4.  After  apprehending  his  prisoner,  the  messenger  is  Suffering 
liable  if  he  suffer  him  to  escape.  An  officer  in  the  army  eeoape. 
apprehended  when  exercising  with  his  regiment  on  Glasgow 
Green,  on  representing  the  great  discredit  it  would  bring 
on  him  were  he  carried  off  to  jail  in  the  view  of  his  com- 
rades, was  permitted  to  march  back  to  the  barracks,  where 
the  messenger  followed  him.  However,  the  gates  were 
shut  in  his  face,  and  he  had  no  means  of  getting  in  to 
recover  his  prisoner.  In  respect  of  the  irregular  indulgence 
granted  to  the  debtor,  the  messenger  was  found  liable  in  the 
debt — the  opposition  made  to  his  getting  into  the  bari*acks 
being  no  deforcement,  as  the  debtor  was  voluntarily  set  at 
liberty  by  the  messenger  (c).     So,  when  a  debtor,  instead  of 

(a)  Glen  v.  Black,  4  D.  36.  (r)  M'Kinlay  v.  Hall,  H.  348. 

lb)  Elliot  V.  Romanes,  H.  817. 
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being  pat  in  ward,  was  placed  in  the  house  of  a  private 
friend,  from  which  he  escaped,  the  messenger  was  held 
liable  (a). 

5.  On  the  other  hand,  the  officer  may  be  liable  to  the 
debtor  for  the  mode  in  which  his  apprehension  is  effected. 
He  will  be  guilty  of  oppression,  if  the  debtor  is  in  too  weak 
health  to  be  able  to  go  to  prison.  So  it  was  found  where 
a  debtor  was  apprehended  in  the  Infirmary,  ^  when  much 
disordered  in  his  senses,'  and  he  was  detained  in  a  public- 
house,  instead  of  being  carried  directly  to  jail  (b).  He  will 
also  be  liable  in  damages  if  the  capture  is  effected  through 
some  trick.  A  debtor  being  in  the  sanctuary,  the  officer  in 
search  of  him  betook  himself  to  the  following  device  for  the 
purpose  of  bringing  him  out.  He  wrote  a  false  citation  at 
the  instance  of  a  fictitious  creditor,  summoning  him  to 
appear  on  a  certain  day  before  the  justices  of  the  peace. 
The  debtor,  having  obeyed,  was  apprehended  and  put  in 
prison.  On  a  summary  complaint,  the  Lords  were  of 
opinion  that  the  decree  was  illegal,  a  prostitution  of  the 
messenger's  office,  and  therefore  found  him  liable  in  damages 
and  expenses  (c). 

In  general,  a  public  officer,  such  as  a  notary,  cannot 
act  in  matters  of  his  own  concern.  He  cannot  therefore 
protest  a  bill  of  which  he  is  acceptor  (eQ,  or  while  he  is  a 
partner  in  a  company  who  are  parties  to  it;  but  the 
objection  does  not  extend  to  a  latent  relation  unknown  to 
the  creditor,  between  the  notary  and  the  parties  to  the 
instrument,  as  when  the  notary  making  the  protest  had 
been  formerly  in  company  with  the  drawers,  but  believed 


(a)  Kello  v.  Makison,  M.  8887. 
(6)    Hope  V.    Drummondy  M. 
3449. 

(c)  Archer  v.  Law,  M.  8894. 


((/)  Parries  y.  Smithy  10  Jnoe 
1813,  F.  C. ;  Russel  v.  Kirk^  6  S, 
133. 
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himself  out  of  the  concern,  though  subsequently  found 
liable  to  the  public  for  their  debts,  for  want  of  proper  inti- 
mation of  his  retirement  (a).  On  the  same  principle,  a 
messenger  cannot  act  as  a  procurator  of  court  (J) ;  and  it 
is  incompetent  for  a  messenger  to  execute  diligence  for  his 
own  behoof,  and  that  of  another,  on  a  bill  of  which  he  was 
an  indorsee  (c). 

The  law,  as  a  general  rule,  presumes  and  holds  that  the  pama^es 
damage  arising  from  the  non-execution  of  diligence,  or  officer 
from  suffering  the  debtor  to  escape,  is  the  amount  of  the 
debt.     There  is  a  material  distinction  between  the  execution 

of  a  summons  and  the  execution  of    diligence.     If  any  | 

blunder  is  made  in  the  former,  the  debt  must  be  first  con- 
stituted before  the  employer  of  the  messenger  can  recover ; 
for  if  there  is  no  debt  due,  no  damage  can  be  qualified  (d). 
But  in  diligence  in  execution,  if  the  messenger  has  not 
done  his  duty,  it  is  in  vain  for  him  or  Ids  cautioner  to  main- 
tain that  the  creditor  can  qualify  no  damage  on  such 
grounds,  as  that  the  debtor  may  yet  be  apprehended,  or 
that  he  is  still  solvent  and  able  to  pay  (e),  or  that  the  dili- 
gence, even  though  executed,  would  have  been  ineffectual 
in  any  event,  because  of  some  other  irregularities.  In 
some  of  the  older  cases,  in  which  magistrates  were  sought 
to  be  made  liable  by  an  incarceratmg  creditor  for  a  breach 
of  duty  in  the  custody  of  his  debtor,  the  Court  has  occa- 
sionally permitted  them  to  say  in  defence,  ^  all  which  tlie 
party  might  say  against  the  debt  in  a  suspension' (/).     But 

(a)M'KenzUY,SmUh,9S.52;  (d)   Wright  v.   O'Henly,  6  S. 

Reid  V.  Gnndlay,  9  S.  31.  228. 

(6)    BonhiU   v.    Sheriff-depute  (e)  Gilchrist  v.  Sutherland,  M. 

of  Berurickshire,  4  S.  61  (N.  E.  8892 ;  Chatto  v.  MarshaU,  16  F. 

68).  C.  121. 

(c)  Dalgleish    v.    Scott,   1   S.  (/)  Adam  v.  Bailies  of  Ayr, 

469.  M.  3478;     Wyllie  v.   Mags,    of 
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this  is  a  course  which  has  long  since  ceased  to  be  followed ; 
for  a  party  who  has  undertaken  to  perform  a  certain  duty, 
and  fails  therein,  must  answer  for  the  direct  and  necessary- 
consequences  of  his  own  misconduct,  however  true  it 
may  be  that  it  was  within  the  bounds  of  possibility, 
or  even  probability,  that  the  same  result  would  have 
been  produced  by  some  other  cause.  In  the  case  of 
a  blundered  execution,  it  is  impossible  to  tell  what  would 
have  been  the  result  if  the  officer  had  done  his  duty. 
The  debt  might  have  been  paid, — a  friend  might  have 
come  to  the  rescue;  and  the  circumstance  that  the  dili- 
gence was  otherwise  defective,  might  either  have  escaped 
observation,  or  the  question  as  to  its  validity  might  not 
have  been  tried.  Accordingly,  it  is  now  well  setded,  that 
objections  to  the  regularity  and  validity  of  the  diligence 
do  not  form  a  competent  answer  to  an  action  of  damages 
against  the  messenger  on  the  ground  of  breach  of  duty. 
But  it  is  otherwise  when  the  objection  is,  that  no  debt 
was  truly  due.  This  forms  a  relevant  defence  to  the 
action  (a) ;  because,  first,  if  there  was  no  debt  due,  no 
damage  can  be  qualified ;  and,  secondly,  the  creditor 
would  be  incapable  of  executing  an  assignation  to  the 
messenger,  which  is  the  implied  condition  on  which  claims 
of  this  description  against  public  officials  are  sustained. 
On  this  principle,  it  has  been  held  that,  where  the  con- 
tents of  a  bill  were  paid  by  the  cautioner  of  an  officer 
who  had  misconducted  the  diligence  which  was  being 
done  upon  it,  he  was  held  entitled  to  repetition  upon 
its  being  afterwards  discovered  that  the  bill  was  vitiated 
in  its  date,  whereby  the  Court  held  it  had  been  destroyed 


Wigtown,   M.    7793  ;    Potter   v. 
Bailliey  M.  7788. 


(a)  Robertson  v.  Ogilviey  12  S. 

680. 
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as  a  ground  of  debt,  and  the  implied  warrandice  of  debitum 
subease  had  been  incurred  (a). 

But  besides  paying  the  debt  which  may  be  lost  to  his  em-  How  far 
plojer,  the  officer  is  also  bound  to  make  good  all  the  damages  costs  of 
which  may  result  froni  his  blunder,  such  as  the  damages  ^*  *'"' 
and  costs  that  may  be  found  due  to  the  opposite  party,  and 
the  expenses  incurred  in  testing  the  validity  of  the  diligence 
in  a  process  of  suspension.  The  reason  why  these  are  in- 
cluded in  the  sum  payable  by  the  officer,  is,  that  unless  he 
at  once  chooses  to  confess  his  error  and  tender  satisfaction, 
they  are  both  questions  which  the  employer  is  entitled  to 
litigate  at  the  officer^s  expense ;  for  imtil  they  are  each 
definitely  determined,  he  and  his  cautioners  may  maintain 
either  that  there  was  no  blunder  at  all,  or  that  no  damages 
were  due.  If,  indeed,  some  trivial  mistake  in  the  execution 
is  taken  advantage  of  by  the  debtor  to  present  a  suspen- 
sion, which  is  ultimately  found  to  be  groundless,  and  if  the 
charger  fails  to  recover  the  expenses  thereby  occasioned,  he 
cannot  claim  them  from  the  messenger,  who  in  all  pro- 
bability was  not  the  adviser  of  the  proceedings  referred 
to  (6).  Nor  is  the  officer  liable  in  the  whole  expenses 
which  may  be  incurred  in  a  hopeless  attempt  to  support 
a  diligence  which  is  palpably  invalid  (c).  But  when  the 
litigation  is  not  recklessly  conducted,  the  expetises  are  a 
legitimate  part  of  the  damages  occasioned  to  the  employer, 
of  which  the  messenger  and  his  cautioners  must  bear  the 
burden,  even  although  they  have  received  no  formal  intima- 
tion of  the  dependence  of  the  proceedings  (d). 

(a)    Sinclair    v.     Wilson    and  (rf)   Collier  v.    Wilson,    15   S. 

M'Lellan,  12  Feb.  1829.  195  ;  APIntosh  v.  Hay,  3  S.  270 

(h)  Potter  V.  Muirhead,  9  D.      APPherson  v.  Campbell,  4  S.  21 
519.  Henderson  v.  Drysdale,  9  S.  536 

(c)  Fraser  v.  Andrew,  9  S.  345.      Brock  v.  Kemp,  6  D.  709 ;  Clason 

V.  Black,  4  D.  743. 
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cautioner. 

senger  and  his  ^  cautioner'  (a).     Both  are  alike  liable,  not 
only  to  the  employer,  but  to  all  who  suffer  from  the  mes- 
senger's mistakes,  including  the  cost  of  the  litigation  to  test 
the  validity  of  the  diligence  and  ascertain  the  damages  due, 
so  far  as  these  have  been  necessarily  and  properly  incurred ; 
and  in  order  to  preserve  recourse  against  the  cautioner,  it  is 
not  necessary  that  intimation  be  made  to  him  of  the  proceed- 
ings from  which  such  expenses  arose.     ^  No  one,'  says  the 
Lord  Justice-Clerk  Hope,  ^  can  be  bound  to  find  out,  in  the 
first  instance,  the  cautioners  of  a  messenger  who  has  done 
illegal  diligence  against  him.    When  he  has  got  his  decree, 
it  is  time  for  him  to  look  out  for  the  parties  answerable  for 
the  judgment'  (6).    But  while  such  is  the  strict  rule,  it  is 
only  fair  that  the  creditor,  who  may  ultimately  have  to  seek 
his  relief  from  the  messenger  and  his  cautioner,  should  give 
them  the  opportunity  of  either  refusing  to  defend  the  pro- 
ceedings, or  of  appearing  singly  or  together,  to  see  that 
their  interest  in  this  matter  is  properly  attended  to,  that 
the  litigation  in  defence  of  the  diligence  challenged  has  a 
reasonable  prospect  of  success,  and  that  the  proceedings 
are  not  rash  and  reckless.     If,  however,  the  ofiicer  stands 
aloof,  and  refuses  to  interfere  or  to  admit  liability,  he  is 
bound  to  indemnify  his  employer  for  the  expenses  to  which 
he  has  been  put  in  maintaining  the  accuracy  of  the  pro- 
ceedings; and,  as  was  said  in  the  House  of  Lords,  ^the 
utmost  right  which  the  surety  can  derive  from  the  officers' 
interest  not  having  been  represented,  would  be  the  right  to 
question  the  necessity  and  propriety  of  the  expenses ;  that 
is,  to  contend  that  the  damages  sustained  had  not  necessarily 
or  properly  arisen  from  the  act  of  the  officer'  (c). 

(a)  Stewart  v.  Lourie,  H.  100.  (c)  Struthers  v.  D^kes,  inf. 

(6)  CuUen  v.  Dykes,  14  D.  870. 
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As  an  agent  disborser,  who  has  taken  decree  in  his  LUbmtyto 
own  name  for  expenses,  is  regarded  much  in  the  Ught  of  a  f^t'" 
judicial  assignee  of  the  expenses  found  due  to  his  employer, 
a  claim  at  his  instance  for  the  amount  decerned  for  against 
the  officer^s  cautioner  seems  to  be  quite  competent.  A  noted 
case  in  this  branch  of  the  law  is  StnUhers  v.  Dykes  (a)y 
which  arose  out  of  a  mistake  in  the  copy  charge  on  a  bill 
for  L.20  left  with  the  debtor,  the  creditor's  name  being 
written  James  Struthers  instead  of  Robert  Struthers.  This 
gave  rise  to  various  judicial  proceedings,  in  particular  a 
suspension  which  was  passed  on  caution,  and  an  action  of 
reduction,  improbation,  and  damages.  To  the  latter,  Baird, 
the  officer,  was  called  as  a  party,  but  soon  thereafter  died. 
The  cause  was  then  tried  before  a  jury,  who,  in  opposition 
to  the  judge's  charge,  returned  a  verdict  for  the  defender. 
The  verdict  having  been  set  aside,  a  second  trial  resulted  in 
a  verdict  for  Is.  of  damages,  which  the  Court  held  carried 
costs.  Struthers,  the  charger,  then  brought  an  action 
against  the  messenger's  cautioner,  Mr  Dykes,  which  con- 
cluded for  payment  of  L.20,  contained  in  the  bill ;  L.3, 10s., 
the  cost  of  the  diligence ;  L.400,  the  expenses  incurred 
to  his  agents ;  and  of  the  sum  of  L.IOOO,  or  such  other 
siun  as  might  be  found  to  be  due  by  him,  in  name  of 
damages  and  expenses,  to  the  debtor  in  the  bill.  This 
action,  at  Struthers'  instance,  gave  rise  to  a  great  deal  of 
litigation;  but  the  Court  of  Session  found  the  defender 
liable,  inter  alia^  in  the  cost  of  the  proceedings,  under  de- 
duction of  the  expenses  of  a  first  suspension,  which  had 
been  refused  for  want  of  caution,  and  of  a  first  action  of  re- 

(a)  Reported  in  the  Court  of  27  Jan.  1862.     In  the  House  of 

Seasion,  14  Feb.  1846,  16  June  Lords,  14  Aug.   1860,    7  BelFs 

1846,    7    July  ^1847,    10    Feb.  Ap.  890. 
1848;   and  as  Cullen  v.  Dykes^ 


346  ABUSE  OF  LEGAL  PROCESS. 

duction  which  had  been  abandoned,  and  also  of  the  expenses 
of  tlie  first  trial,  so  far  as  not  available  for  the  second. 
The  latter  deduction,  the  Lord  Chancellor  thought,  ought 
not  to  have  been  allowed;  for  if  Struthers,  fighting  the 
battle  of  himself  and  the  ofiicer  and  his  cautioner,  was 
entitled  to  any  expenses  at  all,  he  ought  not  to  be  deprived 
of  his  indemnity  as  to  that  portion  of  the  contest  in  which 
he  was  successful.  The  judgment  of  the  Court  of  Session 
having  been  affirmed,  and  Struthers  having  in  the  mean- 
time become  bankrupt,  it  was  found  in  a  separate  action  that 
the  cautioner  was  liable  to  the  agent  of  the  debtor  in  the 
whole  expenses,  to  which  the  latter  had  been  found  entitled, 
— not  those  only  for  which  he  had  been  found  liable  to  the 
charger;  and  that  he  was  not  entitled  to  state,  as  a  set-off 
against  the  claim  of  the  agent  disburser,  a  counter  claim 
which  might  have  been  available  against  the  agent's  prin- 
cipal  (a). 
Only  liable         A  Cautioner  for  a  messenger  or  sheriff-officer  binds  him- 

for  infifl*  

senger'8  Self  to  the  cffcct  that  the  officer  will  leally,  truly,  and 
ftcts.  ^  honestly  use  and  exercise  the  office  to  all  and  sundry  who 
may  employ  him,  and  that  he  will  be  answerable  for  any 
damage  that  may  be  sustained  through  his  fraud,  negli- 
gence, or  informal  execution.  But  he  is  only  liable  for  his 
actings  qua  messenger.  If,  for  instance,  when  sent  to  serve 
a  summons,  he  takes  from  the  debtor  the  amount  of  the 
debt,  or  if,  being  instructed  to  attach  the  debtor^s  effects  by 
poinding,  he  receive  them  instead  from  the  debtor  himself, 
and  sell  them  by  public  roup,  to  the  extent  of  the  debt,  his 
employer  cannot  come  upon  the  cautioner  in  the  event  of 
his  applying  the  money  so  received  to  his  own  use.  He 
takes  the  money  not  as  messenger,  but  as  the  creditor's 
agent ;  and  for  his  actings  in  that  character  the  cautioner  is 

(a)  CuUen  v.  Dykes^  sup. 
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not  responsible  (a), — in  the  same  way  as  a  cautioner  for  a 
notaiy,  being  answerable  only  for  his  honesty  and  fidelity 
qua  notary,  is  not  liable  for  a  blunder  in  a  sasine  drawn  by 
the  notary  in  his  capacity  of  town-clerk  (6). 


Section  III. 

DIUGENCE  AGAINST  PROPERTY. 

After  the  days  of  charge  are  expired,  it  is  in  the  option  Poinding. 
of  the  creditor  to  poind  the  moveable  effects  of  his  debtor 
for  the  principal  sum,  with  interest,  and  also  for  as  much 
as  will  cover  the  expense  of  the  diligence.  Although  the 
extract  decree  makes  no  mention  of  either  the  expenses  or 
ofiicer^s  fee,  by  immemorial  practice,  the  expenses  are  always 
included  (c)  ;  unless  in  the  special  circumstances  this  is  not 
competent,  as  in  statutes  authorizing  the  recovery  of  local 
rates,  etc.,  is  sometimes  the  case  (d). 

On  the  expiration  of  the  charge,  and  without  any  further  Form  of 
warrant,  the  poinding  may  be  proceeded  with.  A  caption  ^"-^'"^ 
must  be  executed  within  year  and  day,  but  a  poinding  (save 
on  a  small  debt  decree)  may  be  executed  within  three  years 
or  more  (e).  Indeed,  the  only  limit  as  to  time  is,  that  it  shall 
not  be  executed  on  a  Sunday,  or  after  daylight  on  other 
days  (/).   The  form  of  proceeding  is  fixed  by  statute.    The 

(a)    WeUk  V.   M'VtagUs,    M.  (rf)   CkUand  v.    Weir,   13   S. 

8893.  1143. 

(6)  Stevenson  v.  Tweedale,    H.  (e)  Keir  v.    Barbour,    15   S. 

111.    Cautioner  for  J.  P.  con-  1041. 

stable  is  also  answerable  to  aU  (/)  Mortimer  v.  Scrinsour,  M. 

the  lieges  as  well  as  employers.  15001 ;  Douglas  v.  Jackson,  M. 

Stewart  v.  Laurie,  H.  100.  3739. 

(c)  M'NeU  V.  M'Minchy,  3  D. 
554. 
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messenger  or  officer  is  accompanied  by  two  valaators,  who 
also  act  as  witnesses  to  the  poinding  (a).  The  goods  are  left 
with  the  owner,  and  a  schedule  delivered  to  him,  specifying 
the  articles,  the  name  of  the  creditor,  the  amount  of  the 
debt,  and  the  appraised  value  (6).  Within  eight  days  the 
poinding  is  reported  to  the  Sheriff,  who  grants  warrant  to 
sell  the  poinded  effects  by  public  roup,  at  such  time  and 
such  place  as  may  appear  to  him  most  expedient.  Where 
a  Sheriff  authorized  a  sale  to  take  place  within  one  calendar 
month  from  the  date  of  the  interlocutor,  the  proceedings 
were  suspended,  because  it  was  said  the  Sheriff  no  more 
fixes  the  time  by  saying  it  should  take  place  within  one 
calendar  month,  than  he  would  fix  the  place  by  saying  it 
would  take  place  within  ten  miles  of  a  particular  town  (c). 
Further,  it  is  a  statutory  requisite  that  a  warrant  of  sale 
shall  mention  not  only  the  time,  but  also  the  place  where  the 
sale  is  to  take  place.  Therefore  a  warrant  in  these  terms 
— *  Grants  warrant,  etc.,  to  sell  on  Tuesday  the  18th  curt., 
at  ten  o'clock  ;  exposing  the  same  at  npset  prices,'  etc.,  was 
suspended  as  radically  defective  (d).  Due  intimation  must 
be  given  to  the  public  of  the  sale  ;  and,  under  section  26  of 
the  statute,  it  must  ^  not  take  place  sooner  than  eight  days, 
nor  at  a  longer  period  than  twenty  days,  after  the  date  of 
publication.'  Publication  on,  say  the  10th  is  sufficient 
compliance  with  an  order  for  eight  days'  notice  of  a  sale 
to  take  place  on  the  18th ;  for  in  making  the  computa- 
tion, either  the  day  of  notice  or  the  day  of  sale  may  be 
included  (e).     Within  eight  days,  the  judge  of  the  roup 

(a)  The  appraisement  must  be         (b)  Sangster  v.  Bumess^  20  D. 
articulate ;  e.g.^  a  trunk  and  its      355. 

contents  is  not  sufficient.    Mac-         {c)  Kewly  v.  Andrew^  5  D.  860. 
knight  v.  Green,  13  S.  342.  (d)  Af*  Vicar  v.  Kerr,  19  D.  948. 

{€)  M'Neil,  3  D.  554. 
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must  report  the  sale  to  the  Sheriff^  who  directs  the  proceeds 
to  be  paid  to  the  creditor.  It  has  been  decided  that  the 
poinding  is  not  completed,  nor  is  the  property  transferred 
nntil  the  sale  is  reported  (a) ;  but  the  decisions  to  that 
effect  have  been  questioned  (b).  If  goods  are  sold  under  a 
levy  warrant  for  payment  of  excise  duties,  and  are  not  taken 
delivery  of  by  the  purchaser,  they  are  liable  to  be  attached 
by  a  creditor  of  the  crown  debtor  (c). 

When  payment  is  tendered  to  the  messenger  either  of 
the  full  debt  or  the  value  of  the  goods,  the  poinding  must 
be  stopped,  and  after  such  payment  the  same  goods  cannot 
be  poinded  a  second  time  for  the  same  debt  (d). 

The  warrant  is  to  poind  the  ^  said  A.'s  readiest  goods,  J^J  "^^ 
gear,  and  other  effects ' — ^that  is  to  say,  his  whole  corporeal  ^  execu- 
moveables,  except  ships,  wherever  situated  elsewhere  than 
in  the  Palace  of  Holyrood,  which  being  a  royal  residence 
cannot  be  entered  (e)  by  the  officers  of  the  law,  whether  the 
Queen  is  residing  there  or  not,  because  of  the  indignity 
which  would  be  thereby  offered  to  her  Majesty.  One  may 
even  poind  goods  of  his  debtors  which  are  in  his  own 
custody  (/).  Growing  corns  are  poindable,  though  pars 
soli  (g) ;  but  the  poinding  is  not  complete  till  the  grain  is 
cut  down  and  measured ;  and  if  the  debtor  die  ad  interimj 
the  execution  is  void  (A).  Of  goods  not  poindable,  the  Act 
1503,  c.  98,  exempts,  on  the  principle  of  the  civil  law, 

(a)  FuUbT  V.   White,  18  June  (/)    Tillicoultry  v.    Rollo,  M. 

1817,  F.  C. ;  Samson  v.  M'Cah-  10517. 

hen,  1  S.  407.  (g)  Niven  v.  Grieve,  M.  10626. 

(6)  1  Bell's  Com.  20  (6th  ed.).  (h)  Morton  v.   SomervUle,  M. 

(c)  APArthur,  20  D.  1232.  6197.     But  a  poinding  of  wheat 

(d)  Fiddes  v.  Fife,  Bellas  8to  merely  brairded,  and  of  clover 
Cases,  316.  grass,  was  found  ineffectual.    El- 

(e)  Strathmore  v.  Lang,  2  S.  ders  v.  Allan,  US.  902. 
223,  2  W.  and  S.  1. 
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plough  goods  or  implements  of  husbandry,  during  the 
labouring  season,  such  ajs  oxen,  horses,  and  other  goods 
pertaining  to  the  plough.  But  the  exemption  only  arises 
when  the  debtor  has  other  goods  to  poind ;  and  for  these, 
therefore,  a  previous  search  must  be  made  before  the  poind- 
ing of  plough  goods  is  lawful  (a).  Whether  bank-notes 
are  poindable,  has  n^ver  been  determined  (b).  Of  course,  a 
subject  in  which  the  debtor  has  only  a  partial  or  qualified 
interest,  such  as  a  liferent,  or  of  which  he  is  only  joint- 
proprietor,  cannot  be  carried  under  this  diligence  ;  but  an 
arrestment  is  no  bar  to  its  being  proceeded  with,  unless  the 
arrester  has  followed  it  up  by  a  forthcoming  (c). 
interrup-  A  poinding  ought  not  to  be  stopped  on  the  faith  of  the 

poibdiDg.  debtor^s  assurance  that  the  goods,  though  in  his  possession, 
are  not  his  property.  If  a  third  party  appears  and  claims 
the  goods,  the  officer  may  take  his  oath,  and  after  interro- 
gating him  desist,  unless  he  is  satisfied  that  the  claim  is 
collusive ;  but  if,  however,  the  party  produce  a  written  con- 
veyance, the  poinding  must  be  stopped ;  for  whatever  sus- 
picions the  officer  may  have  of  the  existence  of  collusion,  a 
writing  is  a  document  of  which  he  cannot  legally  judge  (d). 
Persons  inducing  the  officer  to  desist  by  means  of  collusion, 
are  liable  in  the  value  of  the  goods  poinded,  and  in  the 
penalties  of  deforcement  (e).  The  diligence  is  not  inter- 
rupted by  the  raising  of  a  multiplepoinding,  which,  as  be- 
fore observed,  is  not  equivalent  to  a  sist  in  a  suspension  (/). 
Where  an  execution  of  poinding  is  stopped  under  an 

(a)  Lord  Advocate  v.  Forgana^  (d)  Breadalbane  v.  Sinclair,  M. 

F.  C.  1811,  App.  No.  1.  10622. 

(6)  Hamilton    v.     Halihurton^  (e)  Gordon  v.  Manderstony  M. 

Elch.    Abbey,  2  ;    AUxander    v.  .10529. 

M'Lay,  4  S.  439.  (/)  Hendry  v.    Brown,  13  D. 

(c)   Stevenson    t.     Grant,    M.  1046. 
2762. 
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arrangement  with  the  debtor  or  a  friend,  whereby  a  bill  is 
granted  for  the  debt  and  expenses,  it  is  not  open  for  him 
afterwards  to  bring  a  reduction  of  the  schedule  of  poinding 
with  conclusions  for  damages,  on  the  ground  of  certain 
technical  informalities  (a). 

The  privilege  peculiar  to  landlords  known  as  the  right  Landlord's 
of  hypothec,  entitles  them  either  to  restrain  the  tenant  from  ^^^  ™' 
removing  the  crop  or  effects  from  off  the  farm,  to  follow 
them  in  the  event  of  their  being  carried  off,  and  reclaim 
them  from  the  parties  into  whose  possession  they  may  have 
come ;  or  to  apply  to  the  Judge  Ordinary  for  a  warrant 
of  sequestration  (6).  The  latter  is  a  remedy  available 
either  as  a  diligence  in  execution,  or  a  diligence  in  security. 
In  the  former  case,  the  petitioner  prays  for  warrant  to 
officers  of  Court  to  inventory  and  appraise  the  subjects  in 
security,  and  for  payment  of  the  rent  due  at  the  term  or 
terms  last  past,  and  thereafter  to  sell  by  public  roup  the 
whole,  or  as  much  of  the  sequestrated  crop  and  effects  as 
will  satisfy  and  pay  the  petitioner  his  said  rent  for  which 
the  same  are  sequestrated,  with  interest  and  expenses. 
When  the  sequestration  is  not  required  otherwise  than  as  a 
diligence  in  security,  the  prayer  is  for  warrant  to  inventory 
and  appraise  the  effects  subject  to  the  petitioner's  right  of 
hypothec  in  security,  and  for  payment  of  the  rent  due  at  the 
approaching  term ;  and  thereafter  *  the  said  term  being  first 
come  and  bygone,  and  the  rent  then  payable  being  still 
unpaid,'  to  grant  warrant  to  the  petitioner  to  sell,  etc.  The 
distinction  between  the  two  forms  of  this  process  is  import-  Distinction 
ant.  When  the  sequestration  is  resorted  to  as  a  diligence  «equ2tra- 
in  security,  cause  must  be  shown  before  it  is  granted — such  jJJ^^ent 
as  that  the  tenant  is  vergens  adinopiamj  or  is  insolvent,  or  is  traUo^lu*' 

security. 
(a)  Grigor  v.  Robertson,  18  D.  (b)  Preston  v.  Grigor,  7  D.  942. 

1313. 
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Extent  of 
UncUord^B 
right 


Offer  of 
payment 


dilapidating  the  premises :  in  the  other  case  it  is  granted  as 
a  matter  of  course.  An  application  of  the  one  kind  may  be 
competently  met  by  an  offer  of  caution ;  the  other  cannot. 
Nimious  and  illegal  proceedings  in  carrying  through  a  seques- 
tration currerUe  terminOy  may  found  a  claim  of  damages,  and 
yet  be  no  necessary  bar  to  a  warrant  of  sale  being  granted 
under  the  original  petition  (a).  It  has  been  said  that  a  seques- 
tration in  security,  and  a  sequestration  for  payment,  are  pro- 
cesses so  essentially  different,  that  the  one  cannot  be  con- 
verted into  the  other  (b) ;  but  this  doctrine  has  been  questioned 
in  a  case  where  the  opinion  was  indicated,  that  a  sequestration 
for  payment  may  be  restricted  to  one  of  the  minor  kind  (e). 
In  availing  himself  of  a  remedy  of  this  summary  and  in 
some  respects  arbitrary  character,  a  landlord  may  reasonably 
be  expected  to  avoid  every  appearance  of  unnecessary  harsh- 
ness, and,  beyond  what  is  essential  to  the  vindication  of  his 
own  legal  rights,  to  refrain  from  proceedings  calculated  to 
sacrifice  the  character  and  interests  of  his  tenant.  In  rigour, 
he  is  entitled  to  sequestrate  the  moment  after  the  rent  be- 
comes due ;  but  then  he  must  be  careful  to  sequestrate  for 
no  more  than  the  sum  which  is  actually  due.  If  he  has  con- 
sented to  take  a  bill  for  the  rent,  he  will  be  liable  in  damages 
if  he  sequestrates  before  it  reaches  maturity,  or  if  he  resorts 
to  the  process  in  the  belief  that  it  has  been  dishonoured, 
when  in  reality  the  fault  lay  with  him  or  his  agents  in  fail- 
ing to  present  it  for  payment  in  business  hours  (d).  More- 
over, the  sequestration  ought  to  be  abandoned  or  withdrawn 
whenever  its  object  is  accomplished,  t.e.,  whenever  payment 


(a)  Duffy  V.  Gray,  20  D.  680. 

(6)  Per  Lord  Corehoiue  in 
Miller  v.  Paterson,  23  June  1821. 

(c)  Per  LordCorriehill  in  Duffy 
r.  Gray, 


(d)  Neilson  v.  LeigJUon^  5  D. 
513,  6  D.  622 ;  and  same  case  as 
Houldsworth  v.  British  Limn  Co,y 
13  D.  376. 
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of  the  rent  is  tendered  by  the  tenant,  or  some  one  in  his 

behalf.     The  tender  must,  indeed,  be  made  without  any 

qualification.     If,  for  example,  payment  is  offered  to  the  Tender 

landlord  on  condition  of  his  granting  an  assignation  of  his  be  unquaii- 

rights  under  the  sequestration,  he  is  not  bound  to  accept  it, 

because,  as  he  is  entitled  to  have  a  solvent  tenant,  who  is 

not  encumbered  with  past  arrears,  and  is  always  able  to  pay 

his  rent  when  it  becomes  due  out  of  his  own  proper  means, 

he  is  at  liberty  to  refuse  to  be  a  party  to  the  tenant's  morU 

gaging  the  crop  and  labour  of  future  years  for  payment 

of  his  present  obligations.     The  landlord  is  therefore  not 

bound  to  grant  an  assignation ;  but  when  payment  of  the 

sum  due  is  tendered  unconditionally,  he  becomes  liable  in 

damages  if  the  subjects  sequestrated  are  not  at  once  relieved 

of  the  diligence  (a).     Further,  the  warrant  of  sale,  to  be 

competently  pronounced,  must  be  confined  to  subjects  liable 

for  the  rent  of  that  year.     Each  yearns  crop  is  hypothecated 

for  the  rent  of  that  year,  and  no  other ;  and  if,  for  example, 

the  landlord  attempts  to  sell  the  crop  of  1861  for  payment 

of  the  rent  of  1860,  the  proceeding  is  altogether  illegal, 

and  damages  are  due  (b). 

As  to  sequestration  currente  termino.  it  will  be  held  to  be  Sequeatra- 
.  .  ...  ^on  cur- 

oppressive,  and  to  entitle  the  tenant  to  damages,  if  it  is  kept  rente  ter- 

up  in  the  face  of  an  offer  of  caution,  or  if,  at  the  date  of  the  oppressive. 

application,  the  tenant  was  not  either  vergens  ad  inopiamy 

or  otherwise  so  circumstanced  as  to  entitle  the  landlord  to 

take  measures  for  his  own  protection.      For  instance,  it 

was  deemed   unjustifiable   when   there   were    no   arrears 

due,  and  a  submission  had  been  gone  into  relative  to  the 

mutual  rights  of  parties  (c).     So,  where  it  appeared  that 

(a)  Graham  v.  Gordon,  8  D.  (6)  Horn  v.  McLean,  8  S.  454. 

479,  2  Rob.  Ap.  251,  4  D.  908.  (c)  Finhyson,    3    Feb.    1846, 

18  Jur.  194. 

z 
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the  tenant,  being  absent  in  England,  had  been  unable  to  at- 
tend on  the  day  appointed  by  the  landlord  for  receiving  his 
rents,  but  notwithstanding  the  fact  that  the  tenant's  brother 
had  waited  on  him  and  explained  the  cause  of  his  absence, 
and  stated  that  the  rent  would  be  paid  in  a  day  or  two,  an 
application  had  been  presented  next  day,  not  only  for  the 
rent  due,  but  in  security  of  the  current  term,  the  Court 
characterized  the  proceeding  as  an  extremely  harsh  one ; 
and  issues  were  granted  as  to  whether  the  landlord  had 
wrongfully  and  oppressively  sequestrated  the  stock  and 
crop,  etc.,  and  had  wrongfully  and  oppressively  kept  up  the 
sequestration  (a).  In  short,  a  sequestration  is  held  to  be 
wrongful  and  oppressive  whenever  it  appears  that  the  real 
object  of  the  diligence  was  not  to  secure  payment  of  the 
rent,  but  to  harass  and  annoy  the  tenant,  or  get  rid  of  him, 
or  secure  some  such  collateral  purpose  (b). 

But  as  a  claim  for  rent  cannot  be  compensated  with 
illiquid  and  unconstituted  claims,  the  process  cannot  be 
called  nimious  and  oppressive,  where  the  tenant's  only  plea 
is  that  he  has  certain  counter  claims  which  more  than 
extinguish  the  debt  due  to  the  landlord  (c).  His  duty  is  to 
make  payment  of  the  rent  stipulated,  and  proceed  to  con- 
stitute his  claims  in  some  other  form. 

In  sequestration,  as  in  poinding,  and  in  every  other  pro- 
cess of  the  same  kind,  a  creditor  who  finds  it  necessaiy  to 
conducted,    bring  his  debtor^s  effects  to  sale,  must  proceed  therein  with 
a  due  regard  to  the  debtor^s  interests.     When  it  can  be 
shown  that  the  sale  was  conducted  illegally  and  oppressively, 


Illiquid 
claims. 


Landlord 
liable  if 
sale  mis- 


(a)  Oswald  v.  Graeme^  13  D. 
1229 ;  Mcpherson  v.  APKenzie. 
1  Stu.  396. 

(b)  Cameron  v.  Cameron^  2 
Mur.  232.  It  is  not  necessary  to 
reduce  a  decree  awarding  seques- 


tration of  a  tenant's  effects,  in 
order  to  an  action  of  damages  for 
using  it  oppressively  ;  M^Leod  v. 
M'Leod,  7  S.  896. 

(c)  Grainger  v.  Hamilton^  2  S. 
100  (N.  E.  93). 
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and  die  stock  and  effects  were  practically  thrown  away, 
in  total  disregard  of  the  debtor's  interests,  the  creditor  is 
liable  in  damages.  An  issue  to  this  effect  was  granted  in  a 
case  in  which  it  was  alleged  that  property  of  the  value  of 
L.700  had  been  sacrificed  in  a  sequestration  for  rent  amount- 
ing to  only  L.55  (a).  It  may  be  added,  that  if  money  is 
consigned  in  a  sequestration  to  relieve  the  sequestrated 
effects,  and  on  the  faith  that  the  sequestration  will  be  re- 
called, the  creditor  is  not  at  liberty  to  break  off  the  negotia- 
tion, and,  after  selling  the  effects,  attach  the  fund  ;  for  the 
object  of  the  consignation  having  failed,  he  is  barred  from 
preventing  the  consignees  getting  back  the  money  (b). 

A  tenant  is  also  entitled  to  damages  in  respect  of  pro-  warrants 
ceedings  taken  by  his  landlord  to  effect  his  removal,  whenever  ^^  ^J®^**^'^- 
he  can  show  that  they  were  wrongful,  either  (1)  from  the 
landlord  having  no  title  to  insist  in  them,  as  when  an  heir, 
possessing  simply  on  apparency,  attempts  to  enforce  a  decree 
of  removing  obtained  by  his  predecessor,  who  died  before 
execution  (c) ;  or  (2)  when  the  tenant  is  in  possession  under  a 
proper  title  (d)  ;  or  (3)  when  the  diligence  was  used  oppres- 
sively, or  contrary  to  the  due  order  of  law :  for  although 
harsh  and  vexatious  procedure,  without  illegality,  is  not  of 
itself  a  ground  of  action,  a  diligence  may  be  legal  in  itself, 
and  yet  illegally  used.  The  mere  applying  for  and  obtaining 
an  illegal  warrant  of  ejectment — e.g»j  six  months  before  the 
tenant's  removal — is  a  relevant  ground  of  damage,  though  the 
warrant  may  not  have  been  executed  (e).  But  in  order  to 
entitle  the  party  to  recover,  he  must  show  that  he  was  pro- 

(a)  Robertson  v.  Galhraith^  19  (c)  Mackenzie  v.  Falconer^  16 

D.  1016.  D.  158. 

(&)   Campbell  v.   Lothian  and         (d)  1467,  c.  78 ;  Richardson  v. 
Finiay,  21  D.  63.  Scott,  13  S.  972. 

(e)  Bisset  v.  Wliilson,  5  D.  6. 
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perly  in,  before  he  was  improperly  put  out.  It  is,  there- 
fore, not  enough  for  him  to  say  that  he  was  barely  occupier 
of  the  premises.  The  title  of  possession  is  the  foundation 
of  the  claim  ;  and  where  this  is  not  averred,  the  case  will  be 
thrown  out  as  irrelevant  (a). 

The  usual  course  of  procedure  is  for  the  proprietor  to  pre- 
sent a  petition  to  the  Sheriff,  averring  either  that  the  party  is 
in  possession  without  any  title  at  all,  and  has  been  warned  to 
remove,  or  that  there  is  a  conventional  irritancy  in  the  lease, 
and  praying  for  warrant  to  summarily  eject  and  remove  the 
respondent,  his  wife,  bairns,  and  others,  his  dependents, 
together  with  his  household  furniture  and  other  effects, 
f urth  and  from  the  said  dwelling-house  and  other  premises, 
etc.  (6).  The  warrant  cannot  be  put  in  force  under  cover 
of  night  (c);  and  it  is  illegal  to  force  out  the  party,  without 
judicial  authority,  by  such  means  as  blocking  up  the  house, 
so  that  the  means  of  sustenance  cannot  be  obtained,  whereby 
the  tenant  is  compelled  to  leave  {d) ;  or  throwing  out  his 
furniture  into  the  street  (e);  or  attempting  to  put  a  new 
lock  and  key  on  the  bam  door  (/).  In  all  these  cases,  the 
removing  being  contrary  to  the  due  order  of  law,  damages 
are  due. 

A  landlord  is  entitled  at  common  law  to  have  a  suitable 
stocking,  conform  to  the  nature  of  the  subject,  whether 
rural  or  urban,  brought  by  the  tenant  into  the  premises,  so 
as  to  secure  him  in  his  rent ;  and  he  may  lawfully  apply  to 
the  magistrates  or  Judge  Ordinary  for  warrant  to  compel 
the  tenant  to  do  so,  and,  failing  his  doing  so,  to  eject  him 
summarily  from  the  premises  Q/). 

(a)  Macdonald  v.  Duchess  of         (e)  Douglas  r.  Walker,  3  S. 
Leeds,  22  D.  1075.  370  (N.  E.). 

(b)  Soutar's  Styles,  181.  (/)  Russel,  M.  15266. 

(c)  Gordon  r.  Hope,  M.  3739.  (^)   Thomson  r.  Handyside,  12 
id)  Balfour  v.  Colville,  M.3606.      S.  557 ;  TaU  v.  Paton,  4  S.  211. 


DILIGENCE  AGAINST  PROPERTY.  357 

A  person  in  possession  of  an  article  of  property  supposed  Wrongful 
to  have  been  stolen,  may  be  lawfully  dispossessed  of  it  property 

SUDDOflod  to 

by  the  procurator-fiscal,  or  police  authorities,  till  inquiries  have  been 
have  been  made  as  to  the  true  owner ;  and  a  private  party, 
believing  it  to  be  his,  may  present  an  application  to  the 
Judge  Ordinary  to  regulate  the  possession  pending  a  process 
of  rei  vindicatio.     But  if  the  suspicions  entertained  on  the 
subject  prove  to  be  unfounded,  the  private  party  stands  in 
a  very  different  position  from  the  public  oflScer.    The  latter 
is  not  liable,  if  he  had  reasonable  and  probable  cause  for 
the  proceeding ;  the  former,  having  acted  for  his  own  per- 
sonal behoof,  has  no  protection  whatever.     He  can  only 
justify  himself  by  proving  the  subject  to  be  his  property ; 
and  must  answec  for  the  consequences  of  his  conduct  under 
the   simple    issue,   as   to    whether   his  proceedings   were 
*  wrongful' — not  whether  they  were  malicious  and  without 
probable  cause.   This  is  illustrated  by  a  case  which  occurred 
a  few  years  ago,  relative  to  the  right  to  a  celebrated  picture 
supposed  to  be  by  Velasquez,  which,  while  being  exhibited  in 
Edinburgh,  was,  on  the  application  of  the  Fife  Trustees,  who 
averred  that  it  had  been  stolen  or  surreptitiously  abstracted 
from  Fife  House  about  forty  years  before,  seized  by  the 
Sheriff-clerk,  and  kept  in  a  room  or  vault  improper  for  its 
custody  for  about  six  weeks,  when  the  order  was  recalled 
by  the  Sheriff,  and  the  picture  restored.     The  jury  found 
for  the  pursuer,  with  L.IOOO  of  damages  ;  but  the  verdict 
was  afterwards  upset,  on  the  ground  of  the  sum  being  so 
extravagantly  large — one  of  the  few  instances  in  which  the 
Court  has  interfered  with  a  verdict  on  the  ground  of  exces- 
sive damages  (a). 

(a)  Snare  v.  Fife's  TrusUes,  11  D.  1119,  13  D.  286,  U  D.  332. 
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INJURIES  CAUSED  BY  THE  NEGLIGENT  USE  OF 

REAL  PROPERTY. 

The  word  property  is  indifferently  used  to  express  the 
right  itself,  and  the  thing  to  which  the  right  is  applied — 
the  patrimony  which  we  possess,  or  the  right  to  use  it  as 
we  think  proper.  But  for  most  purposes  a  right  of  pro- 
perty may  be  defined  as  that  relation  to  a  thing  which 
entitles  us  not  only  to  every  use  of  it  of  which  it  is  capable, 
but  also  to  exclude  all  others  from  any  interference  with 
it  without  our  consent.  It  expresses  the  conditions  neces- 
sary to  our  having  the  possession,  disposition^  and  the  use 
of  a  subject ;  and  is  either  absolute  or  relative — absolute, 
in  so  far  as  the  object  of  our  right  is  a  specific  subject  or 
jiis  in  re ;  relative,  in  so  far  as  the  right  created  is  simply 
a  restriction  in  our  favour  of  the  rights  of  another  pro- 
prietor, jura  in  re  aliena,  such  as  servitudes. 

The  proprietor  may  be   (1)  an  individual  actbg  for 
himself ;  (2)  a  corporation  acting  through  its  proper  organs 
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in  accordance  with  the  principles  of  its  constitution;  or 
(3)  several  individuals,  each  possessing  an  indeterminate 
share  (condominium)  in  the  common  property  (dominium 
commune).    As,  in  the  latter  case,  the  whole  of  the  parties 
entitled  form  collectively  the  proprietor,  no  one  can  inter- 
fere in  any  way  with  the  use  of  the  subject,  without  the 
consent  of  all.    The  rule  is,  potior  est  causa  prohibentis  (a). 
In  this  Chapter  we  are  going  to  speak  of  injuries  done 
to  or  by  heritable  proprietors,  in  connection  with  the  estates 
which  they  happen  to  possess.     Were  we  to  attempt  to 
state  everything  which  a  proprietor  may  not  do  with  his  pro- 
perty, we  would  be  insensibly  led  into  explaining  everything 
that  he  may  do,  which  would  obviously  be  an  unnecessary 
trespass  on  the  sphere  already  occupied  by  many  important 
works  devoted  to  .conveyancing  and  the  law  of  real  pro- 
perty.    But,  in  brief,  the  reader  may  be  reminded,  that  as  Extent  of 
the  primary  notion  of  property  is  that  of  absolute  inde-  of  property. 
pendence, — involving  the  right  to  do  what  we  like  with  our 
own, — the  fundamental  principle  on  which  this  department 
of  law  rests  is  expressed  in  the  brocard — '  In  suo  hacteuus 
facere  licet  quatenus  niliil  in  alienum  immittat.'     He  is 
safe  so  long  as  he   abstains   from    crossing    the   march. 
Within  his  own  boundary  a  man  cannot  be  restrained  from 
doing  his  own  pleasure,  on  the  ground  that  consequential 
damage  will  thereby  be  occasioned  to  his  neighbour.     He 
may  build  to  the  very  verge — rear  a  wall  which  shuts  in  his 
neighbour's  windows  (b) — ^sink  a  pit  which  drains  an  adja- 
cent well.  In  all  this  he  is  only  using  his  own ;  and  to  restrain 
him  because  the  use  is  hurtful  to  his  neighbour,  would  be 
making  another^s  interest  or  advantage  the  measm^e  of  our 

(a)  Bell's  Coma.,  794.  516 ;    Scott  v.  Cassels,  10  F.  C. 

(6)  Dunlop  V.    Robertson^    H,      517. 
515  ;     Glasford    v.    Ashley^    H. 
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right, — a  principle  fatal  to  the  existence  both  of  personal 
freedom  and  independent  property,  for  interest  can  never 
be  the  parent  of  right.  As  to  the  substance  of  the  thing, 
the  right  of  property  is  unqualified  a  cash  risque  ad  een- 
trum ;  as  to  individuals,  it  is  absolutely  exclusive  of  all  and 
sundry  who  do  not  claim  through  the  owner. 

But,  like  every  other  right,  it  is  subject  to  certain 
collateral  qualifications;  and  the  cases  illustrative  of  the 
restrictions  imposed  on  property  may  be  ranged  imder  these 
four  classes. 

1.  An  owner  of  real  property  must  carefnUy  confine 
himself  and  his  operations  within  his  own  boundary.     His 
erections  must  not  project  on  his  neighbour's  ground  (a), 
nor  his  trees  overhang  the  intervening  wall,  for  that  would 
be  giving  him  a  servitude  over  the  next  estate.    As  between 
contiguous  properties,  there  are  indeed  certain  natural  ser- 
vitudes rendered  necessary  by  the  natural  situation  of  the 
ground  {h)  ;  and  where  one  of  two  subjects  is  conveyed  by 
the  person  who  was  previously  proprietor  of  both,  the  con- 
veyance  impHes  that  everything  essential  to  its  enjoyment 
as  a  separate  subject,  shall  be  exigible  from  the  part  not 
severed,  which  existed  prior  to  the  severance  (c).  But  other- 
wise a  proprietor  is  not  bound  to  receive  his  neighbour's 
refuse  ;  and  one  having  right  to  pour  water  into  a  drain  is 
not  entitled  to  increase  it  by  the  erection  of  a  novum  opus. 
Tantum  prcescriptum  quantum  possessum  ia  the  rule  (d). 
The  erection  of  a  sea-wall  or  embankment,   forming  an 
obstruction  to  moor  boats  and  draw  nets  on  or  opposite  to 
another's  lands,  to  which  a  party  may  be  entitled  as  inci- 

(a)  Buchannan  y.  Carmichael^  (c)  Ewart  y.  Cochrane^  22  D. 
2  S.  526  (N.E.  460);: -Monro  V.  868;  H.  L.,  11  April  1861;  4 
Davidson,  H.  518 ;  HaUcerston  v.      Maoq.  117. 

Wedderhum,  M.  10495.  ((/)  ScouUr  v.  RoberUon^  7  S. 

(b)  Enk.  2,  9,  2.  344. 
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dental  to  his  right  of  fishing,  must  either  be  altered  or  done 
away  with,  so  far  as  they  interfere  with  the  right  of  fish- 
ing (a)  ;  and  a  distant  owner,  who,  as  one  of  a  commnnity 
of  villagers,  has  a  right  to  nse  a  public  well,  is  not  entitled 
to  exhaust  it  in  competition  with  his  neighbours  by  ma- 
chinery inconsistent  with  their  use  of  it.  He  may,  if  he 
choose,  lay  a  pipe  to  carry  off  the  waste  or  surplus,  but  not 
to  intercept  the  supply  (6). 

2.  As  all  property  is  subject  to  the  condition,  that  it  injunes 
shall  be  so  exercised  as  to  admit  of  the  same  freedom  of  gence?^^  ^ 
exercise  by  our  neighbour,  every  operation  must  be  con- 
ducted with  a  prudent  regard  to  the  interests  of  others,  and 
any  breach  of  this  duty  is  a  fault  for  which  we  are  answer- 
able in  damages.  If  the  proprietor  suffer  his  tenement  to 
fall  into  a  ruinous  state  of  decay,  it  is  his  duty  either  to 
have  it  repaired,  or  demoUshed,  if  it  is  not  reparable; 
otherwise  he  will  be  required  to  make  good  the  damage 
caused  by  its  fall  (c).  He  may,  if  he  pleases,  change  the 
whole  style  and  character  of  the  structure  ;  but  he  is  liable 
for  all  the  damage  which  may  be  caused  to  the  other 
tenements  by  operations  of  such  an  extensive  character,  on 
the  same  principle  that  he  is  responsible  should  he  dig  so 
close  to  his  neighbour's   wall   as  to  cause   it  to  tumble  How  far  is 

•  •  •  .  proprietor 

down  (d).      Whether  operations  otherwise  legitimate  may  restrained 
be  interdicted  on  the  ground  that,  owing  to  the  unsafe  and  insecure 
insecure  condition   of    the    neighbouring  premises,   they  neighbour- 
would  be  attended  with  danger,  is   a  difficult  question,  i^^!^' 
which  has  never  been  very  clearly  determined.     There  is 
evidently  a  duty  cast  upon  a  person  who  is  about  to  build 

(a)  Berry  v.  Wilson,  4  D.  189.  139 ;    Callender  v.    Edington,   4 

(6)  MelviUe  v.  Dennistoun,  4  D.  Mur.  108 ;  reports  corrected  by 

1231.  Lord  Pres.,  21  D.  868 ;  Robertgon 

(c)  Hayy,  Littlejohn,M,  1397^.  v.   Strang,   4   S.   6;    Ear  die  v. 

(d)  Douglas  v.  Monteith,  4  Mur.  Black,  M.  10188. 
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one  of  a  series  of  houses,  to  take  into  account  the  manner 
in  which  the  vacant  stances  next  it  may  be  used,  and  the 
character  of  the  houses  which  may  be  built.  If,  for  ex- 
ample, he  makes  his  foundation  too  shallow,  or  the  walls 
too  slight,  he  could  not  reasonably  expect  that  all  the 
houses  to  be  erected  for  ever  after  in  the  same  locality 
should  be  of  precisely  the  same  character.  Where  it  is 
notoriously  the  practice,  as  in  large  cities,  never  to  build  with- 
out a  sunken  story,  he  could  not,  if  he  fails  to  do  the  same, 
prevent  his  neighbour,  some  years  after,  from  following  the 
universal  custom,  on  the  ground  that  the  excavation  would 
Not  liable    imperil  the  safety  of  his  own  structure.     ^  A  person,'  says 

in  damages         r  j  r  7       j 

if  the  in-      Lord  Deas,  ^  is  no  doubt  legally  entitled  to  make  his  foun- 

secnnty  ^  o      •/ 

results         dation  only  two  feet  from  the  surface,  instead  of  going 

from  the  ,         ,  . 

mode  in       dowu  to  the  clay,  which  is  three  feet  deeper.     But  if  he 

ivhich  thev 

have  been    chooses  to  do  SO,  he  cauuot  Well  hold  his  neighbour,  who 

erected  * 

proceeds  to  build  a  few  years  afterwards,  equally  bound,  at 
whatever  cost,  to  avoid  injuring  that  wall,  as  if  it  had  been 
founded  on  the  clay.  Still  less  can  he  take  up  this  position, 
that  the  neighbouring  wall  was  three  feet  deep,  and  he 
made  his  only  two  feet  deep'  (a).  The  foundation  should 
be  laid  and  the  house  built  in  such  a  manner  as  to  meet  all 
possible  contingencies,  and  to  admit  of  the  fullest  exercise 
of  the  rights  of  property  on  the  other  side  of  his  boundary. 
If  he  fails  in  this  duty,  the  damage  which  may  arise  from 
legitimate  acts  of  ownership  must  fall  on  his  own  shoulders, 
in  the  same  way  as  the  loss  resulting  from  the  premises 
being  kept  in  a  state  of  disrepair.  But,  on  the  other  hand, 
the  special  circumstances  of  a  particular  locality  may  be 
such  as  to  require  some  modification  of  the  general  rule. 
provided  Where  a  house  is  of  old  standing,  the  proprietor  may  be 
WM  recent  fairly  cxcuscd  from  adapting  it  to  the  fashion,  or  making  it 

(a)   M'Intosh  v.  Scott,  21  D.  363. 
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equal  to  the  requirements  of  modem  times.  If  one  buys  a 
stance  for  building,  he  sees  the  premises  by  which  his  fen 
is  surrounded,  and  the  difficulties  and  dangers  which  his 
contemplated  operations  will  have  to  encounter.  It  is  rea- 
sonable, therefore,  that  he  should  not  be  permitted  to  inno- 
vate on  the  existing  state  of  things  without  making  good 
the  consequences.  This  principle  was  applied  in  a  case 
where  an  excavation  for  a  sunken  area  was  objected  to  by  a 
neighbouring  feuar  on  the  ground  that  it  would  bring  down 
his  house,  which  had  been  built  without  a  sunk  story.  The 
Court,  considering  that  while  it  was  in  general  lawful  to 
build  with  or  without  a  sunk  story,  a  party  purchasing  a 
building  area  in  a  situation  where  sunk  stories  were  not  in 
use,  must  be  held  to  have  known  and  acquiesced  in  these 
restraints  against  the  alteration  of  that  mode  of  building 
which  are  indispensable  to  the  safety  of  the  neighbouring 
premises,  granted  the  interdict  (a).  Conversely,  if  a  party 
chooses  to  build  a  house  at  the  foot  of  the  debris  shot  from 
a  quarry,  he  cannot  complain  of  the  damage  which  is  the 
result ;  but  he  may  have  a  good  cause  of  action  if  there  is 
any  material  increase  of  the  peril  in  consequence  of  the 
defender's  wrongful  operations  (6). 

In  making  alterations  or  erectinff  new  works  on  his  pro-  ErectioM 
pertjj,  it  is  of  course  the  duty  of  the  proprietor  to  make  made  equal 
them  of  sufficient  strength,  and  to  have  them  otherwise  so  dinary 
constructed  as  to  resist  the  ordinary  operations  of  nature,  ofnature. 
He  is,  however,  not  bound  to  provide  against  her  miracles, 
as  injuries  resulting  from  occurrences  of  an  unprecedented 
kind,  such  as  an  earthquake  or  waterspout,  are  not  to  be 
anticipated.  The  damage  thereby  occasioned  is  of  the  nature 
of  damnum  fatale^  which  must  be  borne  by  the  person  or 

(a)  Murray  v.  Johnston^  13  S.         (h)  Thomson  v.  6Vay,  5  D.  377. 
119. 
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subject  on  whom  it  happens  to  alight.  A  case  of  this  kind 
has  been  recently  reported.  During  an  unprecedented  fall 
of  rain,  the  like  of  which  had  not  been  seen  for  fifty  years, 
a  bum  became  so  swollen  that  the  waters  left  the  channel 
at  a  bend  or  elbow,  and  accumulating  against  a  wall  which 
had  been  recently  substituted  for  a  fence  by  the  proprietor, 
broke  it  down  and  burst  in  on  the  lands  of  the  heritor 
below,  doing  considerable  damage.  The  latter  contended, 
that  as  holes  should  have  been  made  in  the  wall  for  the 
escape  of  the  water  besides  the  ordinary  conduits,  he  was 
entitled  to  damages ;  but  the  Court,  treating  the  case  as  one 
of  damnum  fataUj  which  could  not  have  been  provided 
against,  dismissed  the  action  (a). 
Mutual  When  the  surface  and  the  minerals  are  in  different 

the  owner  owners,  they  are  both  under  an  implied  warranty  that  they 
and  owner  will  do  nothing  tending  to  the  prejudice  of  the  other  (b). 
o  minera  s.  q^  ^^  ^^^  hand,  the  proprietor  of  the  surface,  in  draining 
the  soil,  cannot  pour  his  water  into  tlie  mine ;  on  the  other, 
the  proprietor  of  the  latter  is  bound  to  yield  him  all  neces- 
sary adjacent  and  subjacent  support ;  and  thus,  if  the  soil 
rests  on  a  bog  or  bed  of  sand,  he  must  have  such  an  inter- 
vening measure  of  lateral  support  as  will  prevent  any  part 
of  the  land  granted  from  retreating  (c).  A  company  having 
acquired  a  piece  of  land  for  making  a  railway,  cut  away 
twenty  feet  of  the  soil  in  order  to  secure  a  level,  thereby 
removing  a  stratum  of  clay  impervious  to  water,  and  ex- 
posing at  the  same  time  a  porous  rock  through  which  the 
water  percolated  into  a  mine.  The  cutting  also  formed  a 
channel  for  the  surplus  water  of  a  brook  which  in  time  of 


(a)  Tennent  v.  Glasgow,  1 
Mac.  133. 

(6)  Dunlop  V.  Corbet,  16  F.  C. 
333. 


(c)  Caledonian  Railway  v. 
Sprot,  2  Macq,  449 ;  Id.  v.  Bel- 
haven,  3  Maoq.  256. 
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flood  came  down  in  too  great  volume  to  get  through  the 
culverts  constructed  for  it  further  down  the  line.  When 
the  line  was  making,  the  mine  was  not  worked  within  four 
yards  of  it,  and  the  drains  formed  for  carrying  off  the 
water  by  the  company  were  then  sufficient  as  matters  stood. 
The  mine,  however,  having  been  brought  under  the  Kne, 
was  flooded  by  the  water  percolating  through  the  stratum  ; 
and  tl:^e  jury  having  found  that  the  chief  cause  of  the  mis- 
chief was,  that  the  drains  were  not  cut  in  proper  order,  the 
company  were  held  liable  (a). 

While  it  is  the  right  of  a  proprietor  to  mine  or  drain  lojunes 
his  property  to  any  extent,— even  though  he  should  thereby  dxBinmg 
withdraw  the  water  percolating  through  the  neighbouring  *^  ^**  ^' 
soil,  or,  it  may  be,  exhaust  a  stream  which  drives  a  mill  (i), 
— ^it  would  appear  that  he  is  not  entitled  to  pump  out  the 
water  from  a  coal  waste  so  as  to  cause  the  surface  to  sub- 
side (c).  We  have  seen  that  he  is  not  entitled  to  withdraw 
the  natural  support;  and  an  artificial  support  which  has 
come  in  place  of  the  natural  support,  is  equally  necessary 
to  the  safety  of  the  buildings  which  have  been  erected  on 
the  surface,  in  ignorance  perhaps  of  the  nature  of  the  strata, 
and  at  all  events  on  the  faith  that  the  then  existing  state  of 
things  would  never  be  disturbed.  The  party,  says  the 
Lord  President,  who  withdraws  the  artificial  support  which 
has  come  in  place  of  the  natural  support,  does  so  at  his 
peril  (d) ;  and,  accordingly,  damages  were  given  against 
both  landlord  and  tenant  in  a  case  where  the  latter,  in 
the  course  of  certain  mining  operations,  had  tapped  the 

(a)  Bagnall  v.  L.  andN.-W.  (b)  Chasemore  v.  Edwards,  3 

Ry.  Co.,  7  H.  and  N.  423 ;  aff.      J.  Juris.  588. 
Exch.  Ch.,  31  L.  J.  Excsh.  480         (c)  N.-E,  Ry.  Co.  v.  EUiott,  9 
(where  all  the  English  cases  on      W.  R.  172. 
this  subject  are  noted).  {d)  Bald  v.  Alloa  Coal  Co,,  IG 

D.  870. 
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accumulated  waters  of  an  old  waste,  and  brought  down  the 
surface. 
Rights  to  It  has  been  sometimes  said,  that  a  stream  or  river  be- 

™ter!^^  longs  in  common  property  to  the  proprietors  of  the  banks 
between  which  it  flows ;  but  this  is  an  erroneous  conception 
of  the  nature  of  the  right.  The  proprietor  of  each  bank  of 
the  stream  is  proprietor  of  the  alveus  up  to  its  middle ;  but 
there  is  no  such  thing  as  property  in  the  stream  itself :  for 
a  river  which  is  always  in  motion  is,  from  its  very  nature, 
incapable  of  appropriation ;  and  even  were  the  contrary  the 
case,  it  would  be  a  most  unfortunate  thing  for  all  concerned, 
that  it  should  be  allowed  to  be  brought  under  private 
dominion.  Accordingly,  it  is  now  settled,  that  the  right  to 
the  enjoyment  of  a  natural  stream  of  water,  ea  jure  naturcBj 
belongs  to  the  proprietor  of  the  adjoining  lands,  as  a  natural 
An  inci-  incident  of  the  right  to  the  soil  itself ;  and  that  he  is  entitled 
ri^ht  to  the  to  have  it  come  to  him  in  its  natural  state,  flow,  quantity, 
and  quality,  and  to  go  from  him  without  obstruction,  on  the 
same  principle  that  he  is  entitled  to  the  support  of  his  neigh- 
bour's soil  for  his  own  (a).  As  the  proprietors  on  both  sides, 
superior  and  inferior,  have  all  an  equal  right  to  the  u8e  of 
the  water  as  it  runs,  none  of  them  are  at  liberty  to  divert 
its  course,  pollute  it  or  drain  it,  or  do  anything  calculated 
to  interfere  with  the  natural  and  customary  use  to  which 
it  has  been  put  The  upper  heritor  is  not  entitled  either  to 
divert  its  course  or  to  diminish  its  quantity,  excepting  for 
fair  and  ordinary  purposes  (6).  He  may  use  it  for  water- 
ing his  cattle ;  and  in  doing  so,  may  either  bring  the  cattle 
to  the  water,  or  the  water  to  them  by  means  of  a  duct ;  or 

(a)    Per    Lord    Wensleydale,  (Jb)  Ogilvy  y.  Kincaid,  H.  508 ; 

Chasemore  v   Edwards^  8  Joum.  Abercom  v.   Jameson^   H.   510  ; 

Jurisp.  588 ;  Mackenzie  v.  Wod-  Braid  v.  Douglas^  M.  App.  Pro- 

drop,  16  D.  381.  perty,  2. 
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he  may  construct  a  lade  or  channel  for  the  purpose  of  driv- 
ing a  mill.  But  operations  of  this  kind  are  always  subject 
to  the  condition,  that  any  surplus  remaining  after  these  pur-  . 
poses  are  satisfied,  shall  be  again  returned  to  the  stream 
whence  it  has  been  originally  taken  before  it  leaves  his  own 
grounds  (a).  If  he  carries  away  the  water  by  means  of  a 
pipe,  and,  consuming  only  a  part  of  it,  allows  part  to  escape 
at  a  place  where  it  cannot  possibly  return  to  the  river,  he  is 
doing  what  is  unlawful.  The  right  of  the  lower  heritor  is 
subject  to  the  use  of  the  upper ;  but  when  the  latter  avails 
himself  of  his  power  to  run  a  pipe  to  the  river,  he  must 
show  that  he  is  not  diverting  without  returning  any  water 
which  he  does  not  use  for  primary  purposes  (6).  So  he 
cannot  collect  it  into  a  reservoir  from  which  it  is  discharged 
at  uncertain  intervals  (c)  ;  nor  can  he  obstruct  or  divert  the 
tiniest  rill  or  rivulet  which  has  a  perpetual  course  (d),  even 
though  the  complainer  has  no  present  use  for  it  («),  and  it 
should  be  occasionally  dried  up  (/)  ;  but  where  the  run  is 
intermittent  only,  except  in  a  wet  season,  the  proprietor  is 
under  no  restriction  from  using  it  as  he  pleases,  in  the 
same  way  as  he  is  entitled  to  the  absolute  use  of  everything 
else  within  his  own  bounds  {g). 

According  to  Erskine,  when  '  a  river  threatens  an  altera-  Works 

o  '  npas  mu- 

niendas 

(a)  Glenlee   v.    Gordon,    M.  (c)    Glenke   v.     Gordon,    M.   ^^^^ 
12834  ;    Ogilvie  v.  Kincaid,  M.      12834 ;  Abercom  v.  Jameson,  H. 
12824  ;   Hamilton  v.  Eddington,      610 ;   Lanark  Twist  Co.  v.  Ed- 

M.  12824 ;  Millar  .  v  Stdn,  M.  mondston,  H.  520. 

12823 ;  Bell's  Gases,  334 ;  Russel  (d)  Wright  v.  Howard,  1 S.  and 

v.  Haig,  M.  12823  ;  Skene  v.  Ma-  S.  203. 

berley,   2  Mur.   369  ;   Miller  v.  (e)  Kello  v.  Boyds,  M.  12807 ; 

Marshall,  6  Mur.  28  ;  McLean  v.  Bannatyne  v.  Churton,  M.  12769. 

Hamilton,  19  D.  1006.  (/)  Cruikshanks  v.  Henderson, 

(b)  Hood  V.  WiUiamson,  8  Feb.  H.  606. 

186  L  (g)  Mags,  of  Linlithgow  y.  El- 

phinstone,  M.  12805. 
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tion  of  the  present  channel,  by  wliich  damage  may  arise  to 
the  adjacent  or  opposite  ground,  it  is  lawful  for  the  owners 
of  the  latter  to  build  a  bulwark  ripce  muniendce  cau8a  to 
prevent  the  loss  of  ground  which  is  threatened  by  the  en- 
croachment' (a).  On  this  principle,  it  has  been  held  that 
one  may  erect  an  embankment  on  his  own  land  to  prevent 
a  change  in  the  course  of  the  water,  and  the  fradual  des- 
^^  W,  c.  proper,  even  ^  *e  eL  .u»  be 
in  time  of  flood  to  throw  the  water  on  his  neighbour's  grounds 
on  the  other  side  (6).  But  the  more  modem  opinion  is, 
that  operations  of  a  conservative  character  must  be  exe- 
cuted strictly  in  that  sense  (c).  They  must  neither  endanger 
the  navigation,  nor  increase  the  peril  to  the  opposite  lands, 
by  causing  the  stream  in  time  of  flood  to  divert  from  its 
accustomed  course  (t2).  In  actions  founded  on  wrongs  of 
this  description,  it  is  not  necessary  to  aver  that  the  operation 
was  conducted  in  a  careless  or  negligent  manner :  the  wrong 
alleged  is,  that  the  operations  were  of  such  a  character  as  to 
cause  an  injury  to  the  pursuer;  and  therefore  the  issue 
taken  is,  whether  the  pursuer  wrongfully  did  so  and  so, 
whereby  the  result  complained  of  followed  {e). 
Dams.  In  regard  to  operations  within  the  bed  of  the  stream,  it 

has  been  decided  to  be  lawful  for  an  heritor  to  build  a  dam 
dyke  for  feeding  a  mill,  provided  both  ends  rest  on  his  own 
ground,  and  it  be  so  built  as  not  to  prevent  the  water  that 
comes  over  it,  or  goes  to  his  mill,  from  returning  to  the 
former  channel,  and  doing  the  like  service  to  any  other  mill 


(a)  Ersk.  2,  1,  5,  and  2,  9,  18.  (d)  Menzks  y.  Breadalhanty  3 

(6)  Farquharson  v.  Farqukar-  W.  S.  235. 

son,  Elch.  Property,  5  M,  12779 ;  (e)   Macfarlane  v.  Lewis,  19 

Mags,  of  Aberdeen  v.  Menzies,  M.  D.  1038 ;  UiU  y,  Kinlochy  18  D. 

12787.  722. 

(c)  Dig.  (39,  3),  1.  1,  §  2. 
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below  (a),  or  to  cause  the  water  to  regorge,  to  the  prejudice 
of  the  superior  heritor  (6).  And  the  owner  of  a  mill  may 
lawfully  use  more  water  than  he  has  formerly  used,  although 
to  the  prejudice  of  an  inferior  mill  (c). 

If,  however,  a  person  erects  a  dam  on  a  river,  or  any  injuries 
such  novum  opus^  it  ought  to  be  sufficiently  secure  for  the  pro-  the  burst- 
tection  of  all  persons  lower  down  the  stream.  It  is  not  enough  ^ma, 
that  he  took  all  the  pains  and  precautions  which  were  thought 
at  the  time  to  be  necessary  and  sufficient.  As  he  creates  the 
danger,  he  must  make  the  public  as  safe,  notwithstanding 
his  dam,  as  they  were  before ;  and  if  it  does  give  way,  it  is 
no  answer  that  the  work  was  strong  enough  for  all  ordinary 
purposes,  but  gave  way  from  a  fall  of  rain  of  unprecedented 
violence.  In  this  cUmate— especially  since  the  country  was 
so  extensively  drained — the  rapid  rise  of  a  river  is  not  one  of 
those  occurrences  which  may  be  properly  classed  under  dam- 
numfcUale.  The  party  must  see  that  his  dam  is  strong  enough 
to  resist  all  demands  upon  its  strength,  ordinary  as  well  as 
extraordinary.  In  short,  he  is  under  an  obligation  to  warrant 
to  all  and  sundry  complete  protection ;  and  if,  therefore,  the 
dam  gives  way,  he  is  liable  in  whatever  damages  it  may 
occasion.  Where  a  mill  was  swept  away  by  an  accident  of 
this  kind,  the  Court  awarded  the  amount  of  the  positive 
injury  done  to  the  tenement,  a  sum  in  name  of  rent  till  the 
mischief  was  repaired,  and  loss  of  business  profits, — these 
being  proved  as  special  damage  by  distinct  evidence  (d). 

When  complaint  is  made  regarding  a  proprietor's  un- 
warrantable procedure,  the  remedy  is  damages  and  inter- 
dict ;  but  a  wrong  done  by  one  proprietor  does  not  entitle 

(a)   Cunningham  v.    Kennedy^  (c)  Lyon  y.   Glasgow  BakerSy 

M.   8903,   10778 ;    Arbuthnot  v.       M.  12789. 
Scott,  4  Pat.  387.  (^0  Kerr  v.  Orkney,  20  D.  298. 

(&)    Fairly    v.   EgliTiton,     M. 
12780 ;  Burgess  Y.  Brown,  H.  504. 
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another  to  commit  another  wrong  for  his  own  protection. 
So  an  illegal  obstruction  to  the  exercise  of  rights  in  a  public 
river  does  not  justify  another  obstruction  by  the  party  in- 
jured (which  otherwise  would  be  illegal),  in  order  to  obviate 
its  effects  (a). 
How  far  Under  the  rule  which  requires  us  so  to  use  and  preserve 

>«  owner  ^  i.      * 

liable  for  our  property  as  not  to  endanger  the  safety  of  others,  a  pro- 
bis  tenant?  prictor  is  liable  in  damages  not  only  for  the  consequences 
of  his  own  culpable  negligence,  but  also  for  the  negligence 
of  his  servants  (6).  But  between  landlord  and  tenant  there 
is  no  such  personal  relation  as  subsists  between  master  and 
servant,  so  as  to  constitute  the  acts  of  the  tenant  the  act  of 
the  landlord  (c).  Doubts  have,  indeed,  been  occasionally 
expressed,  whether  a  proprietor,  by  delegating  his  rights  of 
property  to  another,  can  thereby  liberate  himself  from  the 
obligation  that  his  property  will  not  be  used  by  himself,  or 
by  any  one  under  him,  to  another's  prejudice.  It  has  been 
contended,  that  as  one  proprietor  cannot  control  another  in 
the  choice  of  a  tenant,  and  cannot  compel  him  to  select  only 
a  person  of  substance,  who  may  be  able  on  all  occasions 
to  answer  for  his  own  illegal  acts,  the  landlord  ought  to 
make  good  the  damage,  or,  in  other  words,  ought  to  stand 
surety  to  the  public  for  the  solvency  and  respectability  of 
the  persons  he  admits  to  the  possession  of  his  premises. 
On  this  principle,  in  a  case  relating  to  the  damage  done 
to  the  tenant  of  a  street  flat  by  the  mismanagement  of 
a  water-closet  by  the  tenant  of  the  upper  flat,  the  jury 
were  told  that  if  anything  was  done  whereby  damage  was 
created  to  the  possessor  of  an  inferior  tenement  through 

(a)  Brand  v.  Charteris,  4  D.  F.  C. ;  Black,  M.  13905 ;  Innes, 

34.  M.  13189. 

(6)  Brown,  Feb.  5,  1813,  F.  (c)  M.  13974, 
G. ;  Lord  Keith,  June  10,  1812, 
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the  fault  or  negligence  of  the  tenant  of  the  upper,  it  must  Not  liable 
be  held  that  it  was  done  by  him  acting  for  behoof  of  the  negligence, 
proprietors  of  the  latter,  under  an  implied  authority  from 
them.  In  fact,  the  tenant  was  treated  as  the  servant  or 
representative  of  the  landlord.  This  ruling,  however,  was 
held  to  be  erroneous,  and  a  very  brief  consideration  of  the 
circumstances  will  show  its  fallacy  (a).  A  landlord  simply 
sells  the  use  of  his  property;  and  it  is  taken  by  the 
tenant  not  for  the  landlord's  behoof,  but  for  his  own. 
The  one  cannot  control  the  other  as  a  master  may  control 
a  servant  or  agent.  Practically,  for  the  term  over  which 
the  possession  is  demitted,  they  are  entire  strangers  to  each 
other ;  and  if  the  premises  are  not  inverted  to  a  purpose 
other  than  that  for  which  they  were  let,  the  landlord  is 
neither  bound  nor  entitled  to  interfere.  Therefore,  for  the 
tenant's  own  delicts  the  landlord  can  only  become  respon- 
sible, by  being  directly  or  constructivelv  art  and  part  in  unless  art 
their  commission.  He  may  make  himself  so,  by  becoming  ^"^^  ^"^ 
a  party  to  a  lease  importing  an  authority  to  use  the  pre- 
mises unlawfully,  or  to  the  injury  of  his  neighbour.  But 
if  the  lease  is  general  in  its  terms,  there  is  an  implied  con- 
dition, that  the  powers  conferred  by  it  are  to  be  exercised 
according  to  law,  and  in  consistency  with  the  rights  of 
others ;  and  if  the  tenant  is  guilty  of  any  failure  in  this 
duty,  the  fault  is  due  to  himself  alone,  for  which  the  land- 
lord cannot  be  held  responsible,  any  more  than  he  would 
be  answerable  for  a  trespass  committed  by  some  of  his 
tenant's  sheep  when  he  was  hundreds  of  miles  away.  Nor 
does  he  make  himself  liable  by  mere  knowledge  and  acqui- 
escence in  the  operations  of  the  tenant ;  for  he  is  entitled 
to  say,  ^  I  do  not  object,  so  far  as  my  interests  as  landlord 
are  concerned,'  without  incurring  any  liability.  The  pur- 
(a)  Weston  v.  Potteirow  Tailors,  1  D.  1218. 
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suer  of  an  action  of  damages  is  bonnd  to  show  that  he  wa^ 
a  party  to  them,  either  from  the  terms  in  which  the  leak 
is  expressed,  or  from  authority  subsequently  conferred  (•'! 
In  either  case,  both  landlord  and  tenant  participate  is 
every  act  done,  and  both  therefore  are  liable  for  the  wc- 
sequences  (6). 
r*hi^^T^  These  principles  have  received  effect  in  a  great  variety 

injurious  of  cases.  Thus  a  body  of  proprietors  of  salmon  fishinr^ 
authorized  were  held  answerable  for  their  tenants  having  fished  by 
lease.  means  of   stake  nets,   a  mode  afterwards   found  to  ^ 

illegal  (c).    A  proprietor  having  let  certain  premises,  *to  I* 
used  for  the  purposes  of  bleaching,  dyeing,  and  printmgi  *'^ 
for  agriculture,'  and  an  action  being  brought  i^nst  \k 
and  his  tenants  for  polluting  the  stream  by  their  operations, 
the  judge  who  tried  the  case  held  that  the  landlord  was  m^ 
liable,  as  the  lease  did  not  authorize  the  operations  coid- 
plained  of;  and  on  the  evidence  it  might  have  been  possible 
for  the  tenant  to  have  carried  on  a  dyework  without  ofan- 
mitting  a  nuisance,  or  that  injury  might  have  been  pn> 
vented  without  much  expense.    It  was  held  by  the  Court 
of  Session  (d),  and  afterwards  by  the  House  of  Lords  (/i- 
that  this  direction  was  erroneous ;  for  although  the  lease  (W 
not  directly  authorize  pollution  and  nuisance,  it  anthorizal 
for  the  first  time,  and  in  a  new  situation,  every  operation 
connected  with  dyeing,  and  the  operations  actually  earned 
on  under  the  lease  amounted,  in  law  and  in  fact,  to  a  nm^ 
ance.      <If,'   said  the  Lord  Chancellor,   *the  operatioDi 
connected  with  bleaching,  dyeing,  or  printing,  would  in  ^^ 

(a)  Gardner  v.  Donald,  4  July         (c)   AthoU  v.   DalgUi^  1  ^• 
1862.  472. 

(h)  Bald  V.  Alloa  Coal  Co.,  16  (d)  Dunn  y.  Hamilton,  15  S 

D.  870.  863. 

(e)  3  S.  and  M'L.  356. 
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ordinary  course  of  business  create  a  nuisance,  is  the  land- 
lord to  be  irresponsible  because  the  tenant  might  by  pos^ 
sibility  have  avoided  the  nuisance,  and  yet  have  obtained  a 
reasonable  profit?  There  is  no  such  distinction.'  The 
landlord  having  authorized  the  use  of  the  premises  for  a 
dyework,  was  answerable  for  the  consequences.  So,  also,  a 
proprietor  who  feus  his  ground  for  building  is,  in  the  first 
instance,  liable  for  the  continuance  of  a  nuisance  caused  by 
an  open  ditch  or  drain  in  which  the  sewage  matter  pro- 
ceeding from  the  dwellings  of  his  feuars  is  permitted  to 
accumulate  (a) ;  and  he  may  be  convened  in  an  action  to 
have  it  removed,  even  at  the  instance  of  one  of  the  feuars 
who  permits  the  sewage  from  his  own  tenement  to  be  dis- 
charged into  the  drain  (6). 

But  where  the  landlord  gives  no  countenance  to  the 
tenant  in  his  illegal  act,  and  the  proper  use  of  the  subject 
does  not  naturally  lead  to  or  occasion  the  injury,  the  law 
does  not  hold  him  responsible.  Authority  to  use  the  sub- 
ject in  a  particular  way  does  not  entitle  the  tenant  to 
neglect  proper  precautions  for  the  public  safety.  A  pro- 
prietor granted  a  lease  to  a  tenant,  with  power  to  erect 
dams  for  collecting  water.  The  embankment  being  insuffi- 
cient, gave  way,  and  caused  much  damage.  In  an  action 
of  damages  against  both  landlord  and  tenant,  the  former 
was  assoilzied  on  the  ground  that  the  fault  was  not  his, 
but  his  tenant's,  in  erecting  an  embankment  which  was  in- 
sufficient (c).  So,  where  one  of  a  set  of  tenants  under  the 
same  landlord,  entitled  to  have  their  mills  supplied  from  the 

(a)  Mackay  v.  Greenhill,  20  D.  (c)  Henderson  v.  Stewart,  23 
1251.  June  1818,  rep.  15  S.  868,  and  3 

(b)  Heriot's  Hospital  v.  Dick-  S.  and  M*L.  367,  H.  522 ;  Rox- 
sons,  5  S.  87 ;  Atags,  of  Edin.  v.  hnrgh  v.  Waldie,  \  Mar.  1822. 
Dicksons,  4  W.  S.  1. 
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Liable  for 
inhereut 
defects 
in  the 
premises. 


^same  loch,  complained  that  the  superior  tenants  kept  back 
the  water  daring  part  of  the  day  to  their  injury,  the  latter 
were  found  liable,  but  the  landlord  was  assoilzied  from  an 
action  of  damages  (a).  In  another  case,  in  which  damages 
were  claimed  from  a  landlord  of  premises  let  in  the  usual 
way,  with  a  water-closet  fitted  up,  and  an  injury  had  been 
done  by  the  overflowing  of  the  water  through  the  floor  to 
the  premises  below,  the  Court  decided  on  a  bill  of  exceptions, 
that  the  case  should  have  been  laid  before  the  jury  with 
this  direction — ^that  if  they  were  satisfied  on  the  evidence 
that  the  landlord  had  been  guilty  of  any  fault  or  negligence, 
either  by  himself  or  any  one  employed  by  him,  from  which 
the  damage  arose,  he  was  liable  ;  or  if  they  were  satisfied 
that  the  water-closet  in  question,  when  let  with  the  house, 
was  so  constructed  as  necessarily,  or  in  strong  probability, 
from  its  ordinary  use  to  lead  to  the  damage  sustained,  the 
landlord  would  also  be  liable ;  but  that  if  the  water-closet 
was  constructed  in  the  usual  way,  and  not  in  its  construc- 
tion such  as  to  lead  to  what  occasioned  the  damage,  except 
from  the  negligence,  ignorance,  or  mischievous  conduct  of 
those  who  used  it,  then  the  landlord  could  not  be  held  re- 
sponsible for  what  happened  (&). 

On  the  same  principle,  if  at  the  beginning  of  the  lease 
the  subjects  are  in  such  a  state  as  necessarily  to  create  a 
nuisance,  the  landlord  is  responsible  for  its  continuance  (c). 
*  But  if  the  landlord  demises  tenements  and  premises  which 
are  not  in  themselves  a  nuisance,  but  may  or  may  not 
become  a  nuisance  according  to  the  mode  in  which  they 
are  used  by  the  tenant,  the  landlord  cannot  be  made  re- 


(a)  TassU  and  Co,  v.  Mags,  of 
Glasgow,  18  Jane  1822. 

(b)  Weston  ▼.  Potterrow  Tailors, 
1  D.  1218. 


(c)  Rex  y,  Pedly,  N.  and  E. 
822. 


:negligent  use  of  real  property.  375 

sponsible  for  a  nuisance  created  on  them  by  the  tenant. 
He  is  not  responsible  for  enabling  the  tenant  to  commit 
a  nuisance  if  he  pleases.  Therefore,  where  the  landlord 
erected  a  coffee-shop  with  a  low  chimney  under  the  plain- 
tiff's windows,  and  let  the  coffee-shop  to  a  tenant  who 
lighted  a  fire  in  the  chimney,  and  created  a  great  smoke, 
which  penetrated  the  plaintiff's  dwelling-house  and  caused 
a  nuisance,  it  was  held  the  landlord  was  not  responsible 
for  this  nuisance,  as  the  tenant  could  have  burned  coke  or 
charcoal  in  the  chimney,  and  have  used  the  chimney  without 
necessarily  creating  a  great  smoke,  or  might  have  abstained 
from  making  fires  at  all  when  the  wind  was  in  such  a  direc- 
tion as  to  cariy  the  smoke  to  the  plaintiff's  house'  (a).  So 
the  landlord  may  be  responsible  for  the  continuance  of  the 
premises  in  a  dilapidated  state  after  the  tenant  has  ceded 
possession;  and  this  rule  was  applied  against  a  judicial 
factor  who  permitted  a  disused  pit  within  a  yard  of  the 
public  highway  to  continue  insufficiently  fenced,  whereby 
a  horse  fell  into  it  during  the  night  and  was  killed  (b). 

Where  the  injury  results  from  the  inherent  insufficiency  Liable 
of  the  structure,  it  is  no  answer  to  the  action  for  the  land-  igoorant 
lord  to  say  that  he  was  ignorant  of  the  defect.     Nor  does  it  defect 
affect  the  question,  that  it  arose  not  from  tear  and  wear, 
but  from  the  unskilfulness  of  the   tradesman   employed. 
*  The  right,'  says  Lord  Wood,  '  which  every  man  has  to  use 
his  property  at  his  pleasure,  will  not  justify  the  erection  on 
it  of  what  is  inherently  faulty,  so  as  when  the  erection 
tumbles  down  and  causes  damage,  to  save  the  owner  from 
liability'  (c).    To  relieve  the  owner  and  place  the  burden 
on  the  tradesman,  would  be  equivalent  to  placing  him  under 

(a)  Add.  Wro.  77.  (c)  18  D.  671. 

(6)  Mack  V.    Simpson^   10  S. 
349. 
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an  obligation  to  warrant  to  the  general  public  the  sufficiency 
ribility'for  ^^  ^very  piece  of  work  for  an  indefinite  term.  For  injuries 
^®^®"<^  caused  by  his  own  negligence,  or  the  negUgence  of  his  work- 
men, men,  during  the  execution  of  the  repairs,  he  is  answerable  to 
his  own  employer ;  but  when  the  work  is  done,  the  proprietor 
must  run  the  risk  of  its  being  deficient,  in  the  same  manner 
as  he  has  to  answer  for  other  defects  in  the  premises.  This 
principle  was  applied  where  damages  were  claimed  from  the 
proprietor  for  the  fall  of  a  chimney-can  through  the  roof 
of  a  china-shop  seventeen  days  after  it  had  been  put  up. 
The  jury  found  that  the  chimney-can  had  been  erected  in 
an  insufficient  and  insecure  manner,  by  the  slater  employed ; 
and  that  the  defenders  neither  interfered  with  the  execu- 
tion of  the  work,  nor  were  personally  cognisant  of  its  being 
insufficient.  On  these  facts,  the  Court  found  that  the  owner 
of  the  house  was  liable  (a).  He  might,  it  was  said,  have 
relief  against  the  tradesman  whom  he  employed,  but  he  is 
the  person  who  must  go  against  the  latter,  not  the  neigh- 
bour whose  property  is  injured  by  the  insecure  state  of  his 
own  (6). 

The  rules  on  the  subject  thus  seem  to  be  reducible  to 
the  following  heads  : — 

1.  That,  in  general,  a  proprietor  is  not  responsible  for 
the  acts  or  deeds  of  his  tenant  which  may  occasion  damage 
to  a  neighbouring  proprietor  or  tenant. 

2.  That  he  is  responsible  where  the  damage  was  the 
necessary  result  of  the  use  for  which  the  subject  was  let. 

3.  That  he  is  not  responsible  for  the  exercise  of  powers 
conferred  by  the  lease,  when  these  might  have  been  exercised 
in  such  a  manner  as  not  to  occasion  the  injury. 

(a)  Cleghom  v.  Taylor^  18  D.      Chapman,  3  S.   401 ;   Bimie  v. 
664.  Parlane,  4  S.  128. 

(h)  Pollok  T.  Wilkie,  18  D.  1811 ; 
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4.  That  he  is  responsible  for  injuries  caused  by  the 
premises  being  ruinous  and  insuf&cient,  when  in  his  own 
possession,  or  when  let  in  that  state. 

5.  That  he  is  responsible  for  the  suflSciency  of  repairs 
executed  by  a  tradesman  on  his  employment. 

The  actual  occupant  or  person  entitled  to  the  possession  Persons 
of  the  premises  injured,  is  in  general  the  person  entitled  to  recover. 
sue  for  damages.  To  give  a  right  of  action  to  the  landlord, 
the  injury  must  be  of  a  permanent  character.  Where,  for 
example,  the  damage  arises  from  a  noisy  manufacture,  the 
landlord  would  have  no  right  to  recover,  because  the  ham- 
mering might  be  stopped  and  the  nuisance  removed  at  any 
time,  without  in  the  least  interfering  with  the  value  of  the 
property  (a).  The  cases,  however,  are  few  in  number  in 
which  an  injury  to  the  possession  is  not  also  an  injuiy  to 
the  property  (6). 

The  damages  recoverable  in  respect  of  injuries  to  real  Damages 
property,  must  be  apportioned  between  the  parties  entitled.  Me! 
according  to  the  just  value  of  their  several  interests.  Where, 
for  example,  a  house  has  been  burned  down  or  destroyed 
by  culpable  negligence,  the  lif erenter  can  recover  only  such 
damages  as  are  commensurate  with  his  life  estate  (c)  ;  and 
the  same  rule  holds  as  between  landlord  and  tenant :  the 
landlord  is  entitled  to  the  value  of  his  property  so  far  as 
injured,  the  tenant  to  the  value  of  the  unexpired  term  of 
his  possession ;  and  the  fact  of  a  party — e.g.j  a  lessee  of 
mines — Shaving  periodically  settled  with  a  tenant  for  the 
damage  done  to  the  surface  for  the  purposes  of  agriculture, 
does  not  exclude  a  claim  by  the  landlord  at  the  end  of  the 
lease  to  be  indemnified  for  all  the  damage  which  he  can 

(a)    Mumford  v.    Oxfd.    and         (6)  AVCulloch  v.   Wallace,  9 
Wolv,  Ry.  Co.,  I  H.  and  N.  85.         D.  32. 

(r)  Add.  on  Wrongs,  137. 


recover- 
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Surface 
damage. 


Injuries 
hy  mobs. 


prove  to  have  been  ad  perpetuum^  by  the  opening  of  the 
pits,  the  accumolation  of  rubbish,  etc.  (a). 

The  expression  surface  damage  is  not  confined  to  damage 
to  the  surface,  nor  to  damage  caused  by  operations  on  the 
surface.  It  comprehends.all  damage  done  to  the  solum^ — 
whether  it  be  actual  damage  to  the  ground  itself,  or  to 
buildings  on  the  ground,  and  whether  resulting  from 
operations  above  or  below  ground.  It  signifies  primarily 
the  loss  and  injury  sustained  from  the  depreciation  of  the 
land  as  an  agricultural  subject ;  but  it  also  includes  the 
damage  done  to  buildings  by  a  sit  or  subsidence  of  their 
foundation,  or  to  trees,  fences,  and  all  actual  structures  with 
which  the  working  of  the  mine  necessarily  interferes.  But 
it  does  not  include  damage  indirectly  caused  by  mining 
operations  lawfully  conducted,  in  the  shape  of  lost  amenity 
and  the  Uke  inconveniences ;  because,  in  giving  his  sanction 
to  the  pits  being  opened,  the  proprietor  must  be  content  to 
put  up  with  some  discomforts  to  which  he  was  not  formerly 
exposed ;  and,  therefore,  without  special  agreement  with 
the  tenant,  he  is  not  entitled  to  compensation,  e.g,j  for  the 
loss  of  the  use  of  a  bleaching-ground,  washing-house,  and 
laundry,  caused  by  the  smoke  and  ashes  of  the  steam- 
engine,  nor  for  the  injuiy  done  to  the  mansion-house  as  a 
place  of  residence,  by  a  pit  being  planted  in  its  immediate 
vicinity  (6). 

By  the  Act  3  Geo.  IV.,  c.  33,  §  10,  it  is  enacted,  *  That 
in  every  case  where  any  damage  or  injury  shall  be  done  to 
any  church,  chapel,  or  building  for  religious  worship,  or  to 
any  house,  shop,  or  other  building  whatsoever,  by  the  act 
or  acts  of  any  unlawful,  riotous,  tumultuous  assembly  of 


(a)  OgUvy  v.  Devon  Iron  Co.^ 
8  D.  241  ;    BaircTs  Trs.  v.  Mit- 


chell, 8  D.  464  ;  ArgifU  v.  Shear- 
dale,  M.  6573. 
(h)  Oswald  y.  Gordon^  16  D.  70. 
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persons,  or  by  the  act  or  acts  of  any  person  or  persons  en- 
gaged therein,  or  making  part  of  such  unlawful,  riotous,  or 
tumultuous  assembly,  the  party  injured  or  damnified  there- 
by shall  be  entitled  to  recover  full  compensation  for  the 
loss  or  injury  by  summary  action  against  the  Town-clerk 
of  the 'city  or  burgh  within  which  the  loss  or  injury  shall 
have  been  sustained,  or  the  Clerk  of  Supply  of  the  county 
or  stewartiy,  if  the  same  shall  not  have  been  within  any 
city  or  burgh.'  Under  this  statute,  the  proprietor  or  tenant 
of  the  building  destroyed,  or  other  person  *  damnified  there- 
by,' is  entitled  to  recover  compensation  under  a  petition  to 
the  Sheriff,  provided  he  is  able  to  establish,  Isty  that  there 
was  not  merely  a  crowd  of  people,  but  a  riotous  and  tumul- 
tuous assembly ;  2d/y,  that  the  injury  was  done  by  the 
assembly,  or  by  one  or  more  of  its  members  (a). 

3.  A  proprietor  is  bound  to  act  within  the  restrictions  Nuisance. 
imposed  on  him  by  the  interest  of  the  community,  or  by 
the  public  police ;  *  which  restraints  of  law,'  says  Erskine, 

*  are  not  designed  to  hurt  property,  but  rather  to  secure 
and  strengthen  it,  by  prohibiting  our  licentiousness  in  the 
exercise  of  it'  (b).  His  right  to  establish  manufactories, 
workshops,  furnaces,  chimneys,  etc,  must  not  be  exercised 
so  as  to  constitute  a  nuisance.     The  issue  in  such  a  case  is, 

*  Whethsr  the  defender  carried  on  a  particular  manufacture 
in  his  premises,  so  as  to  produce  noxious  or  offensive  gases 
or  effluvia,  etc.,  to  the  nuisance  of  the  pursuers,  or  any 
of  them'  (c).  These  two  terms  are,  however,  not  truly 
alternative,  as  both,  or  either,  must  be  proved  up  to  the 
point  of  being  a  nuisance  both  in  character  and  degree; 
and  in  order  to  this,  it  is  not  necessary  that  the  smell  or 

(a)  See  Johnstone  v.  Kerr,  16  (6)  Erak.  2,  1,  2. 

S.  104 ;  Elch.    '  PubUc  PoHce ' ;  (c)  Gardner  v.  Fraser,  22  D. 

Weir  V.  NaUmith,  6  Pat.  678.  1501. 


a  nver. 
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effluvium  should  be  positively  unwholesomey  provided  it 
renders  the  enjoyment  of  life  and  property  substantially 
uncomfortable. 

works  on  ^^  ^  *^®  public  works  which  may  be  lawfully  estab- 

lished on  a  public  river,  there  are  three  different  caiies  to  be 
distinguished :  1.  The  river  may  be  a  public  river,  or  imme- 
morially  abandoned  to  public  works.  2.  It  may  be  a  pri- 
vate river,  retained  for  the  ordinary  purposes  to  which  water 
is  applicable.  ^  These  two  cases,'  says  Lord  Cockbum,  ^  are 
clear,  as  in  the  one  there  is  scarcely  anything  that  would 
be  a  nuisance,  and  in  the  other  scarcely  anything  that  would 
not  be  a  nuisance.'  There  is,  however,  an  intermediate 
case,  where  the  stream  has  been  partly  appropriated  to  pub- 
lic purposes,  and  is  in  part  applicable  to  the  primary  uses. 
Such  a  case  is  regulated  by  this  rule,  that  no  person  is  en- 
titled to  destroy  or  materially  impair  its  character,  previously 
existing,  either  by  establishing  a  new  process,  or  by  carrying 
on  one  to  a  greater  extent  than  formerly  (a).  Every  case 
of  this  kind  is,  however,  so  much  a  question  of  circum- 
stances, depending  on  situation  and  neighbourhood,  that  it 
would  be  useless  to  examine  the  cases  reported.  To  this 
head  we  may  also  assign  the  duty  of  fencing  pits,  and  other 
dangierous  works  in  close  proximity  to  the  highway.  But 
the  obligation  incumbent  on  the  proprietor  in  this  particular, 
is  limited  to  the  duty  of  keeping  his  property  in  such  a  state 
that  it  is  not  likely  to  cause  danger  to  persons  capable  of 
taking  care  of  themselves.  If  it  is  palpably  dangerous  to 
children,  it  is  the  duty  of  the  parents  to  keep  them  from 
wandering  where  they  have  no  right  to  be  (b). 

Emiilatio  4^  j^  proprietor  must  not  act  in  emulationem  vicinL — a 


vicmi. 


(a)  Collins  v.  Hamilton^  15  S.  (6)  Davidson    v.     Monklands 

505  ;  Mags.  v.  Skinners  of  Inter-      Railway  Co.,  17  D.  1038 ;  but  see 
ness,  M.  13191.  Hishp  v.  Durham,  4  D.  1168. 
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phrase  by  which  the  law  of  Scotland  means  an  act  in  itself 
lawful,  bat  done  without  any  benefit  to  himself,  and  solely 
for  the  purpose  of  injuring  another. 

The  doctrine  of  emulatio  vidni  applies  only  to  active 
uses  on  the  part  of  a  proprietor,  and  has  nothing  to  do  with 
resistance  to  usurped  uses  by  one  who  is  not  a  proprietor. 
To  entitle  one  to  redress  against  any  operation  of  a  proprie- 
tor, on  the  ground  of  emulatio^  a  case  must  be  made  out  of 
malice,  or,  at  least,  useless  caprice  and  annoyance  (a).  ^  But 
it  will  not  on  this  ground  be  lawful  to  interfere  with  the  site 
of  a  useful  erection,  on  merely  showing  it  might  have  been 
placed  elsewhere  with  equal  convenience  to  the  owner  and 
less  offence  to  his  neighbour  (i).  Where  the  party  simply 
resists  the  application  of  a  common  subject  to  new  uses,  tlie 
law  allows  no  inquiry  into  the  motives  of  such  resistance. 
*  It  is  enough,'  says  Lord  Jeffrey,  *  that  the  party  is  sole 
owner,  and  does  not  choose  to  submit  or  consent'  (c). 

To  complete  the  subject,  we  may  here  refer  to  the  Landlord 

,  ,  and  toDAiit- 

questions  which  may  arise  between  landlord  and  tenant,  as 
to  the  use  to  which  the  subject  of  the  lease  may  be  law- 
fully put.  As  it  is  the  duty  of  the  landlord  to  give  to  the  Befusai  of 
tenant  possession  of  the  subject  let,  and  to  maintain  him 
in  it  during  the  currency  of  the  lease,  the  tenant  may  be 
entitled  to  damages  for  being  refused  access  to  his  farm  at 
the  date  of  entry  {d) ;  or  for  being  turned  out  after  pos- 
session has  been  obtained  (e).  Further,  the  landlord  may  Alteration 
be  liable  in  damages  for  making  any  material  alteration  on 

(a)  Such  as  the  erection  of  a  (c)    Graham  v.    Grtig^    1   D. 
privy  in   a   needlessly  offensive  17 1  ;  but  see  Bell,  2  Com.  770. 
situation.     Ross  v.  Baird,  7  S.  (d)  SmUh,  10  S.  829,  807. 
361.  (c)  Murray  v.  Douglas^  16  S. 

(b)  Bell's  Com.  770  ;   Dewar  890 ;  Paterson  v.  Blair,  2  Mur. 
v.   Fraser,  M.   12803  ;   but  see  177. 

Panton  v.  Petligrew,  M.  12888. 
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the  premises  pending  the  lease ;  and  the  claim  has  been 
sustained  for  unroofing  a  dwelling-house  (a);  for  taking 
the  roof  off  a  stable  with  a  view  to  certain  improvements, 
but  allowing  it  to  remain  for  a  lengthened  period  in  such 
a  state  as  to  be  unfit  for  use  (b) ;  and  for  opening  a  door 
into  a  common  stair  leading  to  a  flat,  so  as  to  destroy  the 
privacy  of  the  stair  or  passage  (c).  Damages  in  respect 
of  acts  of  this  description  ought,  however,  to  be  claimed 
tempe^tivey  otherwise  the  right  of  action  will  be  barred  by 
acquiescence.  Thus  a  tenant  who,  after  the  expiry  of  his 
lease,  continued  to  possess  on  tacit  relocation,  was  barred 
by  mora  and  acquiescence  from  claiming  damages  against 
the  landlord  for  loss  of  a  piece  of  moor  which  had  been 
taken  off  the  farm  five  years  before,  he  having  in  the  inter- 
val paid  his  rents  without  objection  (d). 

It  is  also  the  landlord's  duty  to  put  the  subject  into  the 
state  in  which  it  is  stipulated  in  the  lease  that  it  shall  be 
put ;  and  he  may  be  liable  in  damages  for  any  failure  to 
implement  this  part  of  the  contract,  or  from  the  negligent 
way  in  which  it  is  implemented.  If,  for  instance,  he  has 
undertaken  to  dam  a  river,  and  fails  to  do  so,  he  will  be  liable 
for  the  loss  occasioned  by  a  flood  (e).  It  is  a  common 
condition  in  a  lease,  that  the  landlord  shall  expend  a  certain 
sum  in  improvements,  and  the  tenant  contribute  thereto 
by  performing  the  carriage,  etc.  In  this  case  it  has  been 
held  that  the  landlord  is  not  guilty  of  any  failure  inferring 
damages,  till  requisition  has  been  made  by  the  tenant  to 
implement  his  obligation  (/). 

The  tenant's  right  of  possession  is  exclusive  of  every 

(a)  Bisset  v.  Wkitson,  6  D.  6.  (d)  Baird  v.   Graham^  14  D. 

(6)  Robertson  y.  Menzies^  6  S.  616. 

462.  (e)  Scott  v.   Tait,  4  Mur.  57 ; 

(c)  Alexander  v.  Cooper,  8  D.  HiU  v.  Kinloch,  18  D.  722. 

249.  (/)  Reayy.  Chalmers,  12  S.  860. 
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one  but  the  landlord,  who,  in  virtue  of  his  reserved  right  to 
the  land,  may  enter  it  when  he  thinks  proper,  subject  to 
the  condition  of  making  good  any  damage  which  may  be 
thereby  occasioned  (a).  His  right  to  prevent  trespass  is 
as  ample  as  that  which  the  landlord  himself  would  have 
enjoyed  had  the  lands  been  in  his  natural  possession  (b). 

On  the  other  hand,  the  landlord  is  entitled  to  damages  Abandon- 
from  the  tenant  if  he  does  not  take  possession  and  continue  possession 
in  it  during  the  term  stipulated.     The  tenant  may,  indeed,    ^  **"*'* 
abandon  a  possession  which  cannot  be  supported,  without 
any  decree  of  eviction.     The  lessor  is  liable  in  damages 
unless  he  can  show  that  he  could  have  defended  success- 
fully (c) ;  or  that  there  never  was  any  attempt  to  turn  him 
out.     But  one  who  voluntarily  quits  a  farm  under  a  vague 
fear  that  he  would  be  turned  out,  must  show  that  there 
was  a  reasonable  ground  for  his  apprehension.    Thus,  where 
one  of  a  set  of  tenants  had  been  ejected  by  a  person  having 
a  preferable  title  to  their  author,  and  another  voluntarily 
left  his  farm,  and  intimated  a  claim  of  damages  to  the 
landlord,  who  desired  him  to  resume  possession,  which  the 
tenant  declined  doing,  the  Court,  on  the  ground  that  he  had 
never  been  ejected,  refused  his  claim  (d).    The  tenant  is 
also  liable  to  the  landlord,  if  he  is  guilty  of  an  inversion  of 
the  premises  contrary  to  the  conditions  of  the  lease,  unless 
acquiesced  in  (e).     A  shop,  a  hotel,  a  tavern,  or  even  a  inversioii 
dwelling-house,  has  a  particular  character  impressed  upon  °  P*^""*® 
it,  which,  in  fairness  to  the  landlord,  it  is  the  tenant's  duty 
to  preserve.     An  old-established  inn  might  be  practically 

(a)  Ronaldson   v.   BaUantine^  (d)  Anderson  v.   Abel^   16  D. 
M.  16270.                                         796. 

(b)  Grahame  v.  M^Kenzie,  H.  (e)  Young  v.  Ramsay,  2  S.  793, 
641 ;  Jolly  v.  Broum,  6  S.  872.          1  W.  S.  660. 

(c)  Menzies  v.  Queensberry,  11 
S.  18. 
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destroyed  were  the  tenant  allowed  to  shut  it  up  in  order  to 
favour  another  rival  establishment  in  which  he  is  concerned ; 
and  this,  therefore,  cannot  lawfully  be  done.  Nor  is  he 
entitled  to  appropriate  the  subject,  or  any  portion  thereof, 
to  a  use  inconsistent  with  its  nature,  or  contrary  to  a  fair 
and  bona  fide  construction  of  the  purpose  for  which  it  was 
acquired.  For  example,  the  tenant  of  a  farm  was  not 
allowed  to  use  one  of  the  out-houses  as  a  posting  station, 
with  a  view  of  competing  with  a  neighbouring  inn,  the  pro- 
perty of  his  landlord  (a) ;  nor  can  a  silk-mercer's  shop  be 
sub-let  as  a  showroom  for  wax  figures  and  the  exhibition 
of  a  '  scaly  man'  (i) ;  nor  a  part  of  premises  let  as  a  tailoi^s 
workshop  be  converted  into  a  stable  (c).  It  is  also  beyond 
the  tenant's  powers  to  make  extensive  alterations  without 
the  landlord's  consent  (d),  even  when  these  are  of  the 
nature  of  improvements  {e)\  much  less  when  they  alter 
the  style  and  character  of  the  premises,  and  so  hurt  the 
resort  and  lessen  the  rent.  In  short,  it  is  the  tenant's  duty 
to  possess  and  leave  the  premises  as  far  as  possible  in  the 
state  in  which  they  were  let ;  and  he  will  be  liable  in  dam- 
ages for  the  removal  or  destruction  of  any  part  thereof  (/); 
or,  if  the  subject  is  agricultural,  for  a  failure  to  follow  out 
the  course  of  cropping,  either  stipulated  in  his  lease,  or 
required  by  the  rules  of  good  husbandry,  which  is  an  im- 
plied condition  in  every  contract  of  this  description  (^). 

While  it  is  the  duty  of  the  landlord  at  the  beginning 
of  the  lease  to  give  to  the  tenant  such  a  house  as  may  be 
agreed  on,  and  to  warrant  and  maintain  him  in  the  posses- 

(a)  Baillie  v.  Mackay^  4  D.  («)  Armstrong  v.  Smithy  Home, 
1520.  837. 

(b)  Leechman  v.  Sieveright^  4  {/)Eunngy,Chalmers^l4tS.69, 
S.  683.  (g)  M'CuUoch  v.  Grierson,  1 

(c)  Hood  V.  Miller,  17  D.  411.      MT.  58  ;  Carron  Co,  v.  Donald- 
Id)  Leek  V.  Fulton,  17  D.  408.      son,  20  D.  681. 
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sion  for  the  time  specified,  there  is  a  correlative  obligation 
imposed  on  the  tenant  to  keep  the  premises  in  a  proper  and 
habitable  condition,  and  to  prevent  them  from  going  to 
waste,  or  falling  into  such  a  state  as  to  cause  injury  to 
another  during  the  subsistence  of  the  lease.  This  obliga- 
tion, however,  extends  only  to  common  and  ordinary  repairs 
necessarily  incident  to  the  possession;  and  may  depend 
both  on  the  age  and  general  state  of  the  buildings  when  he 
commenced  his  occupation,  and  the  duration  of  the  term 
over  which  it  is  to  extend.  A  tenant  for  a  year  cannot 
reasonably  be  expected  to  do  as  much  for  the  preservation 
of  the  property  as  a  tenant  for  a  longer  period  (a). 

Section  II. 

INJURIES  THROUGH  THE   EXERCISE  OF   STATUTORY 

POWERS. 

Whenever  Parliament  confers  special  powers  on  a  rail- 
way, or  other  public  company,  they  are  qualified  by  the 
condition — 1st,  of  making  proper  compensation  to  the 
private  individuals  who  may  be  injured  by  their  exercise  ; 
2d,  that  the  works  authorized  shall  be  executed  and  main- 
tained in  conformity  with  the  statute,  and  with  a  reasonable 
regard  to  the  public  safety.  These  form  two  separate  heads 
of  damage,  and  the  distinction  between  them  is  frequently 
of  considerable  importance. 

As  to  the  first,  the  leading  enactments  are  these : —  Modes  of 

,  ,  estimating 

Heirs  of  entail,  as  well  as  fee-simple  proprietors,  are  em-  oompensa- 
powered  to  sell  their  lands  to  the  company,  and  to  enter 

(a)  Swintony.  M'Dougal^  1810;  Sutherland  y.  Gees,  ib,  2;  Mowatt 
York  Buildings  Co.  v.  Adams,  v.  Mags,  of  Edinburgh,  M.  13176. 
Elch.  Reparation  3  ;  M.  10127 ; 

2  B 
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into  all  necessary  agreements  with  the  promoters  for  the 
settlement  of  the  price  thereof^  and  of  the  compensation  to 
be  paid  in  respect  of  the  lands  so  taken  and  used.  This 
settlement  may  be  effected  in  four  different  ways. 

1.  By  private  contract,  subject  to  the  proviso,  that  in 
case  of  a  sale  by  limited  owners,  tlie  price  fixed  shall  not  be 
less  than  shall  be  ascertained  to  be  the  true  value  of  the 
subjects,  on  a  valuation  by  two  sworn  valuators  appointed 
for  that  purpose  by  the  Sheriff  (a). 

2.  By  both  parties  concurring  in  a  reference  to  a  single 
arbiter. 

3.  By  jury  trial  had  before  the  Sheriff ;  and 

4.  By  arbitration  of  two  arbiters,  one  chosen  by  either 
party ;  and  in  case  of  difference  of  opinion,  an  oversman 
chosen  by  the  arbiters. 

But  whatever  form  is  resorted  to,  it  is  expressly  pro- 
vided, ^  in  estimating  the  purchajse-money  or  compensation 
to  be  paid  by  tlie  promoters  of  the  undertaking,  regard 
shall  be  had  not  only  to  the  value  of  the  land  to  be  pur- 
chased, etc.,  but  also  to  the  damage,  if  any,  to  be  sustained 
by  the  owner  of  the  lands  by  reason  of  the  severing  of  the 
lands  taken  from  the  other  lands  of  such  owner,  or  other^ 
wise  injuriously  affecting  such  lands  by  the  exercise  of  the 
powers  of  this  or  the  Special  Act'  (6). 

This  enactment  applies  only  to  cases  where  injury  is 
occasioned  by  works  necessarily  done  under  the  authority 
of  the  Act,  but  not  to  those  where  injury  results  from  the 
careless  or  improper  mode  of  conducting  the  business  for 


(a)  8  Vict.,  c.  19,  §  9. 

lb)  8  Vict.,  c.  19,  §  61.  Ab  tQ 
the  procedure,  aee  Falconer  v. 
Aberdeen  Ry,  Co,,  15  D.  852; 
Fife   and  Kinross   Ry.    Co,    v. 


Deas,  21  D.  1205;  CaledoniaH 
Ry.  Co,  V.  Lockhart,  19  D.  627, 
3  Macq.  808.  See  also  23  and  24 
Vict.,  c.  106. 
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which  the  company  is  established  (a)o  If  the  damage  com- 
plained of  is  the  inevitable  result  of  the  proper  execution 
of  the  company's  operations^  they  are  not  bound  to  make 
any  compensation  other  than  what  is  provided  for  by  the 
section  referred  .to ;  and  if  the  amount  of  that  compensa- 
tion has  been  already  fixed  and  settled,  all  action  on  accoimt 
of  the  injury  is  absolutely  excluded.  But  if  it  results  either 
from  an  excess  of  the  company's  powers,  or  from  the  negli- 
gent or  defective  execution  of  their  powers,  they  must 
answer  for  the  consequences,  like  any  other  proprietor  (b)  ; 
because,  in  conferring  on  them  certain  extraordinary  privi- 
leges, Parliament  contemplates  that  they  shall  be  executed 
in  conformity  with  the  provisions  of  the  statute,  and  the 
measure  of  compensation  has  been  accordingly  fixed  upon 
that  understanding. 

Now,  in  dealing  with  the  amount  of  that  compensation,  intersec- 
it  will  be  seen  that  it  is  composed  of  three  elements :  1st,  damage. 
the  value  of  the  lands  actually  taken ;  2d,  the  loss  caused 
to  lands  touched  but  not  taken,  or  severance  damages  ;  3d, 
the  loss  caused  to  lands  neither  touched  nor  taken,  but 
otherwise,  ^  injuriously  affected!  Intersectional  damage 
comprehends  the  injury  done  from  cutting  up  the  fields 
through  which  the  railway  passes,  or  from  operations  adjoin- 
ing to  or  in  contact  with  the  party's  ground,  although  none 
of  it  is  actually  taken,  as  when  a  road  is  lowered,  and  the 
owner  is  compelled  to  approach  his  land  by  steps.  On  this 
and  the  first  point  few  questions  can  arise ;  the  main  diffi- 
culty is  connected  with  the  last  (c). 

Here  it  is  to  be  observed,  that  the  phrase  ^  injuriously  Meaning  of 

*iniuri- 
onsly 

(a)  Imperial  Gas  Light  Co.  v.      3  De  G.  and  J.  212 ;  Frewin  v.    affected.' 
Brbadbent,  6  H.  L.  Ca.  600.  Lewis,  4  My.  and  Cr.  254. 

(b)  Ware  v.  Regent  Canal  Co.,  (c)  Reg.  v.  East  Coast  Ry.  Co., 

2  Rail  Ca.  786. 
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affected'  does  not  mean  general  depreciation  in  value. 
Proximity  to  a  railway  may,  in  the  estimation  of  some,  be 
as  great  a  disadvantage  as  it  is  an  advantage  in  the  opinion 
of  others.  In  one  view  it  may  be  considered  a  great  con- 
venience; in  another,  nothing  but  a  nuisance,  destroying 
the  retirement  and  seclusion  which  a  proprietor  may  prize 
above  all  things.  But  damage  of  this  kind,  like  the  pretium 
affectionisj  cannot  be  given,  for  the  simple  reason,  that  there 
are  no  data  by  which  it  is  capable  of  ascertainment.  It  is 
evident,  therefore,  that  we  must  reject  from  the  expression 
*  injuriously  affected'  much  which  is  usually  conveyed  under 
its  popular  meaning.  It  seems  to  have  been  the  intention  of 
Parliament  to  allow  compensation  for  such  things  only  as 
those  which  would  have  given  the  owner  a  right  of  action  had 
Does  not  they  been  done  without  any  statutory  authority.  The  pro- 
iojuries  vision  was  never  meant  to  include  general  injuries  suffered 
public  not  by  the  proprietor  individually,  but  by  him  in  common 
with  the  rest  of  the  public ;  because  in  matters  belonging 
to  the  community  at  large,  such  as  the  right  to  draw  water 
from  a  public  river,  or  to  traverse  a  public  road,  there  is  no 
such  legal  or  civil  interest  vested  in  any  one  individual, 
entitling  him  to  a  compensation  for  its  loss.  Thus,  the 
destruction  of  some  houses,  or  of  a  public  work  in  the 
neighbourhood  of  a  public-house,  by  which  the  custom  of 
the  house  is  diminished,  is  not  a  subject  of  compensation  (a). 
Nor  can  one  claim  damages  on  the  ground  that  his  premises 
are  overlooked  by  the  railway,  or  that  it  obstructs  a  view 
from  his  drawing-room  windows  (b) ;  nor  for  the  loss  of 
amenity,  nor  for  the  inconvenience  caused  by  the  railway 
crossing  at  a  level  a  public  road  leading  to  his  house  (c)  ; 

(a)  R.  V.  London  Dock  Co,,  8  (6)  Penny  v.  S,'E.  Ry.  Co,,  7 

H.  £.  163.  E.  and  B.  661. 

(c)    Caledonian    Ry.     Co,    v. 
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for  in  Bone  of  these  cases  would  damages  have  been  claim- 
able if  the  operations  had  been  completed  without  any 
statutory  authority  at  all.  So^  where  the  operations  of  a 
company  authorized  to  construct  certain  docks,  polluted  a 
river  from  which  water  had  long  been  taken  for  the  use  of 
a  brewery  at  a  short  distance,  the  brewer  was  held  to  have 
no  claim  against  the  company.  ^  Here/  said  Lord  Ellen- 
borough,  *  the  injury,  if  any,  is  to  all  the  King's  subjects ; 
and  that  is  the  subject  matter  of  indictment  and  not  of  action, 
otherwise  every  person  who  had  before  used  the  water  of 
the  river,  might  equally  claim  a  compensation  for  which 
there  is  no  pretence.  And  by  the  same  rule,  if  the  salubrity 
of  the  air  in  Bristol  were  impaired  in  consequence  of  the 
docks,  every  inhabitant  of  the  place  might  as  well  claim 
a  compensation.  For  general  injuries  common  to  all  the 
subjects,  the  remedy  is  by  indictment ;  but  that,  I  suppose, 
is  taken  away  by  the  Act  (which  was  admitted) ;  and  then 
the  Act  has  taken  away  the  only  remedy  which  the  law 
would  have  given  for  this  general  injury'  (a). 

On  the  other  hand,  it  has  been  decided  that  a  proprietor 
is  entitled  to  compensation  in  respect  of  the  vibration  caused 
by  trains  passing  through  a  tunnel  over  which  a  public- 
house  was  built,  whereby  the  beer  in  the  cellars  became 
thick  and  muddy,  and  unfit  for  consumption  (b) ;  for  the 
dust  and  dirt  from  the  railway  works  having  penetrated  his 
shop  and  driven  away  his  customers  (c) ;  for  the  diversion  of 


Ogilvyy   2  Macq.  229,   reversing  (a)  King  v.  Bristol  Dock  Co,, 

15  D.  410 ;  Lord  Cuninghame^s  14  East.  428,  contrary  to  Caled. 

opinion  in  Sc.  Central  Ry,  Co.  v.  Ry.  Co,  v.  Barr,  17  D.  312. 

Cowan's   Hospital,    12    D.    999,  (fi)  L.  and  N,-W,  Ry,  Co,  v. 

commended  in  House  of  Lords,  2  Bradley,  3  M^N.  and  G.  336. 

Macq.  229.  (c)  Glover  v.  N,  Staff,  Ry,  Co.^ 

16  Q.  B.  912. 
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a  public  road,  whereby  access  to  the  premises  is  impeded  (a); 
for  the  obstmction  of  an  access  to  a  ferry  which  went  as  an 
appurtenant  of  the  land,  although  the  works  were  on  the 
other  side  of  the  river  (b)  ;  and  generally  for  all  damages 
of  this  description,  sustained  either  in  the  construction  or 
use  of  the  railway. 
Eesponfli-  Such  is  the  nature  of  the  compensation  payable  in  re- 

n^^nt  sp^ct  of  the  lawful  acts  of  the  company.  When  their  opera- 
of  wor^  tions  are  either  contrary  to  the  provisions  of  their  Act  of 
Parliament,  or  are  improperly  and  insufficiently  conducted, 
or,  being  complete,  are  negligently  maintained,  they  must 
answer  for  the  damage  thereby  occasioned,  like  any  private 
individual  (c).  If,  for  example,  a  company  is  authorized 
to  make  a  canal  for  the  use  of  the  public,  and  for  their 
own  profit  to  levy  certain  tolls  on  the  persons  using  it,  they 
are  bound  to  take  reasonable  care  that  it  may  be  so  used 
with  safety  to  the  lives  and  property  of  the  public ;  and 
they  will  be  answerable  for  the  damage  sustained  through 
the  non-removal  of  an  obstruction  to  the  navigation  caused 
by  a  sunken  barge  (d) ;  but  if  through  no  negligence  on 
the  part  of  the  company,  or  inherent  defect  in  the  original 
structure,  a  canal,  duly  authorized  by  Parliament,  leaks 
and  injures  another's  premises,  no  damages  are  due  (e). 
So  they  will  be  liable  for  the  injuries  caused  to  a  wood  ad- 
joining the  line,  by  the  sparks  issuing  from  the  locomotives, 
if,  by  the  use  of  proper  apparatus,  and  the  exercise  of  due 
care,  they  may  be  prevented  (J) ;  or  for  the  insufficient  and 
imperfect  construction  of  a  bridge,  embankment,  or  viaduct, 

(a)  Beg.  v.  East  Co,   Ry.^   2         (d)  Lane*  Canal  Co.  v.  Par- 

Q.  B.  347.  ndnf,  11  Ad.  and  E.  223. 

(6)  R.  V.  Gt.  W.  Ry.  Co.,  14         (e)  Whitehouse  v.  Birm.  Canal 

Q.  B.  26.  Co.,  27  L.  J.,  Exch.  26. 

(c)  Whitehouse  v.  FtUowes,  30  (/)  Vaughan  v.  Taff.  Ry.  Co., 

L.  J.,  0.  P.  306.  3  H.  and  N.  743. 
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in  consequence  of  which  the  waters  of  a  stream  are  ob- 
strocted  and  the  lands  flooded  (a).  So  a  person  who  pur- 
chased the  street  sweepings  of  Glasgow  for  a  year,  was 
found  to  have  a  good  title  to  sue  a  gas  company  for  damages 
in  respect  of  their  negligently  opening  the  streets  and  allow- 
ing sand  and  rubbish  to  be  mixed  with  the  sweepings,  where- 
by they  were  much  deteriorated.  The  case  was  likened  to  a 
cask  of  wine  on  its  way  home  to  the  purchaser  being  stopped 
and  a  quantity  abstracted.  The  wrong-doer  would  be 
answerable  not  to  the  seller,  but  to  the  purchaser  (6). 

In  these  cases  the  question  is,  whether  the  company,  by 
exercising  their  powers  with  proper  caution,  might  have 
avoided  the  injury  complained  of.  If  this  is  impossible, 
the  inconvenience,  having  been  legalized  by  statute,  must 
be  endured  by  the  community  without  any  further  compen- 
sation than  what  is  provided  by  the  Act  of  Parliament; 
but  if  the  damage  does  result  from  their  own  wrongful 
conduct,  or  unexpectedly  results  from  a  defect  in  the  works 
after  their  construction,  it  is  not  covered  by  the  statutory 
compensation  awarded  when  the  line  was  made.  Such  a 
cause  of  damage,  a  party,  in  making  his  claim  to  compen- 
sation, is  not  bound  to  anticipate ;  in  fact,  the  subject 
injured — e.g.^  a  mine  unopened — may  not  have  been  in 
existence  (c) ;  and,  therefore,  independently  altogether  of 
the  sum  given  as  compensation  for  the  damage  necessarily 
arising  from  the  railway  itself,  it  falls  to  be  estimated,  like 
any  other  injury,  when  it  actually  emerges  (d). 

The  Railways  Clauses  Act  imposes  on  the  company  the  Fences, 
duty  of  constructing  and  keeping  in  proper  repair  hedges 

(a)  Lawson  v.  N.  B.  Ry.  Co,,  (c)  Bagnall  v.  L,  and  N,-W. 

12  D.  1250  ;  Samuel  v.  E.  and  G.  Ry.  Co,,  7  H.  and  N.  423. 

Ry,  Co.,  13  D.  812.  (d)  Laurence  v.  Gt,  North.  Ry., 

(6)  Fisher  v.  City  Gas  Co.  of  16  Q.  B.  643. 
Glasgow,  12  D.  754. 
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or  other  fences  *  for  separating  the  land  taken  for  the  use 
of  the  railway  from  the  adjoining  lands^  and  protecting 
such  lands  from  trespass,  or  the  cattle  of  the  owners  or 
occupiers  thereof  from  straying  thereout'  (a).  On  a  con- 
struction of  these  different  sections,  it  has  been  held,  that 
the  only  creditors  in  the  obligation  imposed  by  the  statute, 
is  the  owner  of  the  lands  through  which  the  railway  is 
made,  including  the  occupier  of  the  lands,  and  every  person 
who  for  the  time  is  in  right  of  the  owner ;  and  that  it  was 
not  intended  to  create,  by  means  of  these  clauses,  any  obli- 
gation in  favour  of  the  public,  or  of  the  owners  of  lands 
that  are  not  intersected  by  the  railway,  or  do  not  adjoin 
it  (&)•  So  the  company  were  held  not  answerable  for  a 
locomotive  having  run  into  a  number  of  stray  cattle,  which, 
after  passing  through  various  farms,  got  on  the  line  through 
an  opening  in  the  fence  at  a  junction  with  a  mineral 
line  (c). 
Compen-  The  Statute  also  enacts,  with  respect  to  lands  subject  to 

to  tenants,  leascs,  that  the  lessee  shall  be  entitled  to  receive  from  the 
promoters  compensation  for  the  damage  done  to  him  in  his 
tenancy  by  reason  of  the  execution  of  the  works  {d). 

A  lessee,  under  this  section,  who  has  been  obliged  to  give 
up  his  house  and  business  for  the  purpose  of  a  railway,  is 
entitled  to  compensation  for  the  loss  he  sustains  in  giving 
up  his  business  until  he  can  get  other  suitable  premises  for 
carrying  it  on  (e).  After  the  value  of  the  land  has  been 
fixed  with  the  landlord,  the  latter  is  bound  to  settle  with 
his  tenant  for  abatement  of  rent  on  that  account,  and  to 

(a)  8  and  9  Vict.,  c.  33,  §§  60,  (<i)  8  Vict.,  c.  19,  §  113,  115 ; 

57,  52,  54,  33.  Caledonian  Ry.  Co.  v.  Barr,  17 

(6)  Per  L.  J.-C.  Inglis,  Monk-  D.  312. 

land  Ry,  v.   Waddell,  21   June  (0  Jnhh  v.  HvU  Dock  Co.,  9 

1861.  Q.  B.  443. 

(c)  See  alflo  Add.  Wro.  88-9. 
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relieve  the  railway  company  of  any  claim  of  damages  at  the 
tenant's  instance  on  that  ground ;  but  he  is  under  no  such 
duty  in  respect  of  compensation  received  for  severance.  On 
the  contrary,  the  company  must  settle  all  claims  for  sever- 
ance with  both  landlord  and  tenant  individually,  as  it  was 
neither  provided  nor  apparently  intended  that  the  landlord 
should  give  any  part  of  his  damages  for  severance  to  the 
tenant,  who  is  bound  to  go  solely  against  the  railway  com- 
pany for  his  claim  on  that  ground.  This  rule  was  applied 
in  a  case  where  compensation  was  settled  with  the  landlord 
without  any  appearance  being  made  for  the  tenant.  The 
jury  having  found  the  landlord  entitled  to  37  years'  pur- 
chase of  the  land,  at  L.3,  10s.  an  acre,  and  30  years'  pur- 
chase of  the  land  severed,  at  30s.  an  acre,  this  was  held  not 
to  embrace  any  claims  competent  to  the  tenant,  except  the 
deduction  from  his  rents,  to  which  he  was  entitled  (a). 
Conversely  the  landlord  has  no  claim  to  any  part  of  the 
compensation  paid  to  the  tenant  in  the  event  of  his  aban- 
doning the  lease  (6). 


Section  III. 


INJURIES  BY  ANIMALS. 


With  respect  to  injuries  done  by  animals  subject  to  our  Boman 
power,  the  Roman  law  found  it  necessary  to  introduce  an  ex- 
ception to  the  rule,  that,  save  on  the  ground  of  negligence, 
actual  or  constructive,  leading  to  the  accident,  responsibility 
was  never  incurred.  When  the  injury  was  done  by  a 
domestic  or  domesticated  animal,  through  a  sudden  access 

(a)  Hunter  v.  N.  B.  Ry,  Co.^  (5)  Peddie  v.  Brown  and  Co., 

12  D.  87.  3  Macq.  65. 
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of  passion  (lascivia), — contra  naturam  sui  generis^ — ^the  pro- 
prietor was  held  answerable^  not  on  the  ground  of  any 
negligence  or  culpa  on  his  part,  but  for  the  reason  that,  by 
a  fiction  of  law,  he  was  supposed  to  be  so  completely  absorbed 
in  his  property  as  to  be  answerable  for  acts  done  through 
its  instrumentality.  As  he  took  the  benefit,  so  also  was  he 
bound  to  bear  the  burden ;  but  that  the  burden  might 
never  exceed  the  amount  of  the  benefit,  he  could  not  be 
subjected  in  any  greater  sum  than  the  value  of  the  animal 
by  which  the  mischief  was  wrought.  The  law,  we  are  told, 
descended  from  the  Twelve  Tables,  and  applied,  for  instance, 
to  a  kick  from  a  kicking  horse,  or  a  thrust  from  a  pushing 
ox.  But  the  action,  de  pauperie,  only  lay  ^  in  the  case  of 
animals  acting  contrary  to  their  nature ;  for  when  the 
ferocity  of  a  beast  is  innate,  no  action  lay :  so  that  if  a  bear 
break  loose  from  his  master,  and  mischief  be  done,  the 
master  cannot  be  sued ;  for  he  ceased  to  be  master  as  soon 
as  the  beast  broke  away.'  Pauperies  is  defined  damnvm 
sine  injuria  facientis  datum^  for  an  animal  void  of  reason 
cannot  be  said  to  have  a  wrong  intent  (a).  The  keeping 
of  wild  animals  near  a  public  place,  or  where  they  were 
likely  to  do  harm,  was  a  police  offence,  and  dealt  with  as 
such  (6). 
UaSe'fOT^*  This  part  of  the  Boman  law  we  have  not  adopted ;  be- 

caiu^  by  ^*^^  ^*  would  be  manifestly  im just  to  make  a  person  liable 
ti^^^'  in  damages  not  attributable  either  to  an  illegal  act  on  his 
animal;  part,  or  to  the  negligent  or  illegal  exercise  of  a  right 
otherwise  legal.  Now,  as  it  is  lawful  to  keep  animals 
mansuetcB  naturcBy  the  proprietor,  in  availing  himself  of  his 
privilege,  does  no  more  than  exercise  his  legal  right.  He 
is  entitled  to  rely  that  they  will  not  act  contra  tiaturam  sui 

{a)  Inst.  4,  9.  '    (b)  L.  40,  §  1,  L.  41,  L.  42, 

Dig.  DeiSdiLEd.(21,  1). 
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generis;  and  should  they  suddenly  exhibit  a  strange  pro- 
pensity to  act  otherwise,  this  is  one  of  those  accidents  for 
which  he  cannot  be  held  answerable,  any  more  than  the  un- 
fortunate object  of  their  fury.  It  is  a  misfortune  against 
which,  if  the  beast's  habits  were  quiet  and  peaceable,  he 
could  not  be  expected  to  take  any  precautions.  But  his 
position  would  be  altogether  different,  if,  from  the  animal's 
natural  disposition,  or  from  former  exhibitions  of  a  similar 
character,  he  well  knew  of  its  propensity,  and  failed  to  unless  of 

,..  ..  *  savage 

chain  it  up,  or  take  proper  measures  for  his  neighbour's  nature,  or 
protection.     In  such  an  event  he  would  be  guilty  of  a  be  dan- 
grave  breach  of  social  duty,  and  ^  qui  occasionem  prsestat 
damnum  fecisse  videtur'  (a). 

Such  was  the  law  of  Moses,  and  upon  it  the  law  of 
Scotland  seems,  in  this  matter,  to  have  been  founded. 
^ If  an  ox  gore  a  man  or  a  woman,  that  they  die:  then 
the  ox  shall  be  surely  stoned,  and  his  flesh  shall  not  be 
eaten;  but  the  owner  shall  be  quit.  But  if  the  ox  were 
wont  to  push  with  his  horn  in  time  past,  and  it  hath  been 
testified  to  his  owner,  and  he  hath  not  kept  him  in,  but  that 
he  hath  killed  a  man  or  a  woman ;  the  ox  shall  be  stoned, 
and  his  owner  also  shall  be  put  to  death'  (6).  So  early 
as  the  year  1678,  we  find  an  action  brought  for  the 
^damage  done  by  the  defender's  dog  in  worrying  pur- 
suer's lambs  and  sheep  after  he  had  intimated  to  him, 
like  the  pushing  ox  in  Exodus ;'  and  the  Court  sustained 
its  relevancy  (c). 

The  doctrine  of  Lord  Stair  is  to  the  same  effect.  *  Ac- 
cession to  delinquence,'  he  says,  ^  is  either  anterior,  concomi- 
tant, or  posterior  to  the  delinquence  itself.     Anterior  is 

(a)  L.   30,  §    3,    D.    ad   leg  (c)     Toddridge  v.  Androw,  3 

Aquilia.  Sup.  223. 

(6)  Ex.  nd.  28. 
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either  by  command  or  coansel,  iustigation  or  provocation, 
or  by  connivance  in  forekaowing  and  not  hindering  those 
whom  they  might  and  ought  to  have  stopped,  and  that 
either  specially  in  relation  to  the  singalar  delinqnence,  or 
generally  in  knowing  and  not  restraining  the  common  and 
known  inclinations  of  the  actors  towards  delinquencies  of 
that  kind — as  when  a  master  keeps  outrageous  and  perni- 
cious servants  and  beasts.  And  therefore  in  many  cases, 
even  by  natural  equity,  the  master  is  liable  for  the  damage 
done  by  his  beast  (a)  ;  as,  for  example,  in  the  case  of  the 
pushing  ox  above  referred  to,  and  ^  mastiffs  and  other  dogs 
accustomed  to  assault  men,  goods,  or  cattle,  without  being 
destroyed  or  restrained/ 

The  foundation  of  the  action  is  thus  the  keeping  of  an 
animal  after  knowledge  of  its  dangerous  character.  It  is 
immaterial  whether  the  party  is  owner  of  the  animal  or  not. 
A  man  is  entitled  to  keep  a  dog  for  the  protection  of  his 
premises ;  but  as  soon  as  he  shows  symptoms  of  being  mis- 
chievous, it  is  his  duty  either  to  send  him  away  or  keep  him 
chained  up,  so  as  to  be  out  of  the  way  of  persons  coming 
innocently  about  the  premises  for  a  lawful  purpose.  Even 
though  the  footpath  should  be  a  private  one,  no  person  is 
entitled  to  have  a  dog  with  such  a  length  of  chain  that  it 
may  be  able  to  bite  or  frighten  persons  going  along ;  and 
the  mere  putting  up  of  notices  ^  to  beware  of  the  dog,'  will 
not  exempt  the  owner  from  liability. 

If  the  animal  is  a  /era  naturcBj  such  as  a  lion  or  tiger, 
the  owner  must  answer  for  it  at  his  peril,  whether  or  not  he 
had  reason  to  believe  him  to  be  dangerous.  The  keeping  of 
animals  of  that  description  in  the  midst  of  a  crowded  com- 
munity, is  such  a  perfectly  unnecessary  proceeding,  that  it 
can  only  be  tolerated  on  the  principle  of  the  owner  being 

(a)  St.  1,  9,  5. 
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absolutely  responsible  for  all  the  possible  consequences 
which  may  ensae. 

In  sums  for  injuries  caused  by  ferocious  animals,  the  Boqi^ites 

o  J  *f  '  ox  action. 

pursuer  must  set  forth  the  mischievous  propensity  of  the 
animal,  the  keeping  of  it  by  the  defender  with  knowledge 
of  such  propensity,  and  the  injury  which  he  suffered. 
The  defender's  acientia  may  either  be  inferred  from  the 
known  character  and  habits  of  an  animal  of  the  same  breed, 
or  from  its  having  already  exhibited  symptoms  of  an  in- 
tractable description.  When  these  facts  concur,  an  ex- 
press averment  or  proof  of  negligence  in  the  keeping  of  the 
animal  is  not  absolutely  necessary.  It  is  enough  if  the 
proprietor  knew,  or  ought  to  have  known,  that  he  was  un- 
safe. When  he  does  so,  it  is  his  duty  to  get  rid  of  him  as 
fast  as  possible. 

The  leading  authority  on  this  subject  is  Fleeming  v. 
Orr  (a),  in  which  the  owner  of  a  young  fox-hound,  allowed 
to  go  about  loose,  was  charged  with  the  price  of  certain  sheep 
which  had  been  worried  on  a  neighbouring  farm.  The 
Court  of  Session,  when  it  was  contended  that  no  one  could 
be  liable  for  a  dog  not  previously  known  to  be  vicious  and 
dangerous,  ridiculed  the  opinion  as  equivalent  to  saying 
that  every  dog  is  to  have  one  worry,  and  every  bull  one 
thrust,  with  absolute  impunity  (&);  and  therefore  they  held 
the  owner  liable,  on  the  ground  that  it  was  proved  that  the 
sheep  were  destroyed  by  a  fox-hound,  and  that  the  fox- 
hound was  in  defender's  keeping.  But,  on  appeal  to  the 
House  of  Lords  (c),  the  judgment  was  reversed,  on  the 
ground  that  blame  could  only  attach  to  the  owner  after 
ascertaining  thai  the  animal  has  propensities  not  generally 
belonging  to  his  race.    But  as  it  may  be  seriously  doubted 

(a)  15  D.  466.  (c)  2  Macq.  14. 

(6)  Lord  Gockbum. 
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A  tenant  claiming  damages  for  injury  done  by  game  is 
not  entitled  to  go  back  on  the  whole  period  of  his  incnm- 
bency,  if  he  has  paid  his  rent  in  former  years  without  com- 
plaint. He  is  limited  to  the  last  year  of  his  lease,  if  he 
remains  silent  during  its  continuance  (a). 

There  is  no  authority  in  our  law  for  the  English  doctrine 
of  impounding  cattle  which  stray  into  your  field.  You,  or 
your  servants,  are  entitled  to  drive  them  off  at  once,  pro- 
vided this  is  not  done  in  such  a  reckless  and  wanton  nranner 
as  to  injure  the  animals.  Dogs  may  be  used,  if  necessary ; 
and  should  they  chance  to  bite  or  injure  them  in  chasing 
them  out  of  the  fields,  the  master  is  not  answerable,  unless 
the  dogs  were  of  a  fierce  and  intractable  disposition  (b). 

Damages  are  due  for  wrongfully  sending  diseased  cattle 
to  a  farm,  the  defender  knowing  or  having  cause  to  believe 
that  when  they  were  so  sent,  they  were  infected  with  a  con- 
tagious disorder  (c),  or  if  by  ordinary  care  and  intelligence 
he  might  have  known  it  (d). 

If  the  act  is  done  by  a  servant  in  the  course  of  his  duty, 
it  is  not  necessary  to  prove  that  the  master  as  well  as  the 
servant  knew  of  the  disease ;  it  is  enough  if  the  servant 
knew,  even  although  the  master  was  innocent  (e). 


(a)  Broadwood  v.  Hunter^  18 
D.  674.      • 

(h)  Heriot  v.  Unthank,  6  S. 
211 ;    Duncan  v.  Kid,  M.  10514. 


(c)  Stott  v.  APWiUiam,  17  D. 
1074. 

(d)  Robertson  v.  ConoUy,  14  D. 
315. 

(e)Bairdy,  Graham,  14 D.  616. 


CHAPTER  XII. 

RESPONSIBILITY  UNDER  THE  EDICT 
NAUTiE  CAUPONES  STABULARII. 

Section  1. — Innkeepers.     Section  2. — Carriers. 

Section  I. 

INNKEEPERS. 
Travellers  were,  in  ancient  Rome,  entitled  in  a  peculiar  Rule  of  the 

Roman 

manner  to  the  favour  and  protection  of  the  law.  Limited  law. 
in  their  means  of  transport  from  place  to  place,  and  confined 
in  their  choice  of  accommodation  to  the  rude  hospitality  of 
remote  wayside  inns,  they  were  justly  considered  to  be,  to  a 
large  extent,  at  the  mercy  of  a  class  who  had  abundant  op- 
portunities of  committing  robbery  and  theft,  with  a  secrecy 
that  would  make  detection  impossible.  For  this  reason  the 
law  imposed  on  carriers  and  innkeepers  the  duty  of  protect- 
ing the  property  of  persons  who  temporarily  entrusted  them- 
selves to  their  care.  The  contract  of  deposit  obliges  only 
for  fraud  or  supine  negligence,  but  in  the  interests  of  the 
travelling  public  the  obligation  of  an  innkeeper  was  made 
all  but  unlimited.  In  proper  deposit  the  master  is  only 
liable  for  the  acts  of  his  servant  in  matters  properly  within 
his  sphere;  under  the  Edict  Nautss  Caupones  Stabularii 
he  was  answerable  for  every  act.  In  deposit  he  was  not 
responsible  for  the  acts  of  strangers ;  the  edict  made  him 

2  c 
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liable  for  every  loss  suffered  under  his  roof,  or  while  the 
thing  was  in  his  custody,  however  caused,  two  perils  only 
excepted — vis  major  and  damnum  fatale  (a). 

Nautce  means,  not  the  sailors,  but  the  owners  (eaerci- 
tores)  of  ^11  navigable  vessels  of  every  class  and  character — 
including  even  rafts — which  make  it  their  habitual  occupa- 
tion to  carry  goods  or  passengers  for  hire  (b).  Under  this 
description  are  now  included  bargemen,  hoymen,  canal- 
men,  but  not  ferrymen.  Steamboats,  although  not  under- 
taking to  carry  goods,  are  liable  for  the  loss  of  a  box  re- 
ceived on  board  by  one  of  the  seamen,  with  a  written 
address  bearing  that  it  was  to  be  left  at  a  place  en  route  (c). 

But  the  sound  policy  of  the  law  has  so  commended  itself 
to  the  good  sense  of  modem  times,  that  it  has  been  extended 
to  almost  all  persons  engaged  in  the  business  of  transport. 
No  longer  confined  to  the  owners  of  ships,  it  includes  every 
description  of  carriers  by  land— waggoners,  proprietors  of 
mail  coaches,  railway  companies,  etc.  Wharfingers  and 
warehousemen  have  also  been  sometimes  said  to  be  under 
the  rule,  but  this  doctrine  is  scarcely  maintainable,  for  their 
rights  and  duties  flow  from  the  contract  of  deposit ;  and 
their  business  is  not  of  a  kind  requiring  extraordinary 
guarantees  for  the  public  safety. 


(a)  The  Edict,  which  may  now 
be  said  to  form  the  common  law 
of  Europe  in  this  matter,  is  in 
these  terms : — 

Ait.  Praetor.  Naut^  Caupones 
Stabularii  quod  cujusque  sal- 
vum  fore  regeperint  nisi  re- 
stituent  in  eos  judicium  dabo. 

Maxima  utilitasest  hujus  edicti, 
quia  necesse  est  plerumque  oorum 
fidem  eequi  et  res  custodise  eorum 
committere.  Nee  quiaquam  putet, 


graviter  hoc  adversus  eoe  consti- 
tutmn :  nam  est  in  ipeorum  arbi- 
trio  ne  quem  recipiant :  et  nisi  hoc 
esset  statutum,  materia  daretur, 
com  fnribus  adverBiis  eos  quos  re- 
cipiunt  coeundi,  quum  ne  nunc 
quidem  abstineant,  hujus  modi 
fraudibus. 

(6)  Lex  1,  §  2,  4,  Dig.  Naut. 
Caup.  Stab.  (4,  9). 

(c)  Bain  v.  Sinclair,  3  S.  368. 
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Caupones — are  innkeepers  who  furnished  lodgings  to 
travellers  (a). 

Stabularii — Stablers  who  received  and  took  charge  of 
horses,  etc.,  belonging  to  travellers,  or  persons  engaged  in 
the  business  of  carriage, — carriers'  quarters  in  this  country. 

An  innkeeper,  in  virtue  of  his  public  profession,  is  Respon- 
bound  to  furnish  such  accommodation  and  entertainment  innkeei^re. 
as  his  house  affords,  to  all  persons  who  apply  for  it  and  are 
able  to  pay  for  it,  not  drunk,  disorderly,  or  labouring  under 
contagious  disease.  But  his  business  is  to  receive  and 
entertain  persons  as  guests ;  and  along  with  them,  he  must 
take  in  their  proper  personal  luggage,  and  stable  their 
horses,  if  he  has  accommodation  of  that  kind. 

The  essential  character  of  an  inn  or  hotel  is,  that  it  what  is  an 
p«>vide8  beds  and  lodging  to  travellers  for  the  night.  It  """'' 
is  an  establishment  of  quite  a  different  kind  from  a  public- 
house,  or  a  shop  for  the  sale  of  provisions  and  refreshments. 
The  frequenters  of  such  places  are  not  subject  to  the  ex- 
traordinary perils  to  which  travellers  are  exposed ;  and  are, 
generally  speaking,  quite  able  to  protect  themselves.  Nor 
does  the  principle  of  the  law  apply  to  keepers  of  private 
apartments  let  as  lodgings  (6).  If  lodgers  require  security 
of  an  unusual  kind  against  the  dishonesty  of  the  household, 
they  have  an  opportunity  of  obtaining  it  by  special  stipula- 
tion in  making  their  bargain  with  the  landlady.  The  Lodging- 
keeper  of  a  lodging-house  is,  of  course,  answerable  for  her 
own  negligence  and  dishonesty,  like  any  other  person,  but 
she  is  not  an  innkeeper ;  and  there  is  nothing  in  the  nature 
of  her  business,  or  in  the  necessities  of  the  public,  requiring 
her  absolutely  to  assume  the  position  of  an  insurer.  There 
are,  indeed,  some  old  cases  in  which  it  was  found  that  a 

(a)  Lex  1,  §  5f  h.  t.  (fi)  See  Ixjx  1,  §  8,  Dig.  Depos. 

(16,  3). 
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vintner,  not  an  innkeeper  (a)y  and  a  person  whose  business 
it  was  to  set  rooms  to  lodgers,  were  within  the  edict ;  but 
these  decisions  may  be  seriously  questioned*  The  cases 
referred  to  are  neither  within  the  letter  nor  the  reason  of 
the  law ;  and  supposing  they  were,  it  is  contrary  to  all  the 
canotis  of  construction,  that  a  jus  singulare  should  be  ex- 
tended ex  paritate  ratianis.  Indeed,  in  the  last  case,  where 
the  matter  was  mentioned  (6),  the  Court  expressly  re- 
pudiated the  notion,  that  lodging-house  keepers  were  within 
the  edict. 

The  same  view  has  been  taken  by  the  English  Courts, 
interpreting,  not  indeed  the  Roman  edict,  but  a  principle 
of  the  comman  law  of  England  exactly  analogous.  The 
rule  in  England  applies  to  inns  properly  so  called — ^that  is, 
a  place  where  meat,  drink,  and  a  bed  is  to  be  had ;  and  not 
to  a  coffee-house  nor  a  lodging-house  (c).  So,  if  a  man 
takes*  apartments  in  an  inn  for  a  term  under  a  special  con- 
tract— by  the  week,  month,  or  year,  for  example — he  is  not 
in  contemplation  of  law  sojourning  in  the  inn  as  a  traveller, 
but  rather  as  a  lodger,  and  as  such  he  is  not  under  the  inn- 
keeper^s  protection  (d). 
To  whom  It  is  of  course  to  be  understood  that  innkeepers  are 

liable  in  this  stringent  obligation  only  to  strangers  whom 
they  have  received  as  guests  in  the  course  of  their  business. 
To  private  friends,  partaking  of  their  hospitality  by  invita- 
tion, they  are  not  answerable,  any  more  than  a  private 
citizen  is  responsible  for  the  damage  caused  to  a  visitor 
who  is  made  to  sleep  in  a  damp  bed,  or  one  who  gives  a 
dinner  party  to  a  lady  who  comes  in  an  expensive  dress, 

(o)  Forbes  v.   Steel,   17  Feb.  (6)  Watling  v.  M'Danald,  4 

1687,  M.  9283 ;  May  v.  Wingate,  S.  86. 

M.  9236 ;  Leckie  v.  Richardson,  4  (c)  Dansey   v.    Richardson,  3 

Sup.  494 ;  Scott  v.  Yates,  Hume,  El.  and  BL  144. 

207  (<0  Add.  on  Wro.  332. 
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which  is  injured  by  a  domestic  spilling  something  over  it. 
In  such  cases  no  liability  is  incurred  (a)  ;  and  the  keepers 
of  hotels,  so  far  as  the  duties  of  private  hospitality  are  con- 
cemed,  are  in  the  same  position  as  any  other  member  of  the 
community.  On  the  other  hand,  the  rule  applies  if  the 
innkeeper  furnishes  entertainment  as  an  innkeeper,  even 
though  it  should  be  gratuitously,  or  his  bill  should  be  never 
paid.  For  the  same  reason,  it  does  not  affect  the  question 
of  responsibility,  that  goods  brought  into  an  hotel  by  a 
guest  are  not  part  of  his  personal  luggage,  but  the  goods  of 
another  (b). 

The  foundation  of  the  responsibility  is  the  reception  of  com- 
the  articles  in  question.      The  innkeeper  is  liable  ^  quod  ofrespon- 
salvum  fore  receperitj    that  is,   for  what  he  receives  in  "  *  *  y* 
custody  by  himself  or  others  authorized  to  admit  passengers 
or  travellers,  their  goods  and  horses.     A  traveller  is  not 
bound  to  declare  what  he  has  about  his  person,  or  in  his 
portmanteau ;  and  the  innkeeper  may  be  liable  for  goods 
which  were  neither  known  nor  shown  to  him  by  his  guest  (c). 
The  liability  begins  from  the  moment  the  goods  are  actually 
received  in  the  ship,  inn,  or  stable,  or  received  for  that  end 
elsewhere ;  for  instance,  by  the  Roman  law,  the  shipmaster 
was  liable  for  goods  destroyed  while  lying  on  shore  ready 
to  be  carried  on  board  (d). 

To  charge  an  innkeeper  with  the  loss  of  goods,  the  party 

(a)  Southcote  V.Stanley,  1  H.      factum actionestibidenegabiintar 
and  N.  247.  si  damnum  injuria  pasBuses.  Lex 

(b)  Lex  3,  §  2,  h.  t. :— Eodem      6,  pr.  h.  t. 

modo  tenentur  caupones  et  sta-  (c)    Macpherson  v.  Christie,  3 

bolarii  qui  exercentes  negotium  D.  930. 

Buum  recipiant.    Ceterum  si  extra  (d)  Stair,  1, 13, 8.     Lex  3,  pr. 

negotium  receperint    non  tene-  h.  t. : — Etiam  si  nondum  sint  res 

buntur.    Lex  6,  pr.  h.  t. : — Licet  in  navem  receptse  sed  in  litore 

gratis  nayigaveris  vel  in  cauponam  perierunt  quas  semel  recepit  peri- 

gratis  deverteriB,   non  tamen  in  culum  ad  eum  pertinere. 
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must  show  that  he  was  a  traveller  and  gaest  there,  and 
that  they  were  either  brought  in  by  him,  or  sent  there  for 
him  by  some  one  else.  But  an  inn  is  not  a  mere  place  of 
Not  Uabie  deposit,  or  house  of  call.  The  proprietor  is  not  liable  for 
Edict  to  ^  everything  that  any  person  may  choose  to  address  to  his 
gueetft!*  c^"^  without  giving  him  any  notice  to  expect  it,  or  affording 
him  any  means  of  knowing  the  nature  of  the  contents  of 
the  parcel,  and  whether  it  requires  to  be  kept  with  par- 
ticular care.  Thus  a  person  arrived  at  an  inn  in  Greenock 
on  the  8th,  and  departed  immediately,  after  having  had 
some  brandy  and  water,  in  a  post-chaise  hired  to  carry  him 
to  Gourock.  On  the  9th  a  parcel  came  addressed  to  him, 
and  was  sent  to  the  servants'  hall,  in  the  belief  that  he  was 
still  in  the  house.'  On  the  10th  the  gentleman  returned, 
and  his  parcel  was  not  to  be  found.  The  innkeeper,  it  was 
held,  was  not  answerable  (a).  If  an  innkeeper  takes  in 
goods  addressed  to  some  one  who  is  not  in  the  house,  he  is 
a  mere  bailee,  liable  for  negligence,  but  nothing  more  (6). 
A  man,  however,  may  become  a  guest  by  leaving  his  horse, 
as  much  as  if  he  had  stayed  himself.  A  person  came  to  an 
inn  at  mid-day  to  bnit  his  horse,  but  without  design  of 
longer  stay.  The  Lords  found  that  the  innkeeper  was 
liable  upon  the  edict  for  money  taken  out  of  a  valise  on  the 
horse's  back,  in  a  stable,  to  which  it  had  been  led  by  an 
hostler,  though  neither  horse  nor  money  had  been  delivered 
to  the  innkeeper  (c). 

The  defences  to  the  action  are,  that  the  loss  was  oc- 
casioned by  vis  majoTj  or  the  fault  of  the  party  himself. 
In  the  former  we  do  not  include  theft,  but  housebreaking 

(a)  Meikle  ▼.  Skelly,  16  Feb.  (c)  Chisholm  v.  Fenton,  4  Sap. 

1813.  906;  WUliamsony.WhUe,21Jvaie 

(h)  Smith  V.  Dearlove,  6  C.  B.  1810. 
182. 
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is  a  vis  major  protecting  the  innkeeper  from  liability  for 
articles  stolen  (a).  Accidental  fire  is  a  damnum  fatale  suf- 
ficient to  avoid  the  claim  (().  In  this  case  the  fire  originated 
in  a  stable,  lighted  by  a  lantern  of  the  ordinary  construction, 
and  it  was  proved  that  the  last  person  in  the  stable  was  a 
drunken  groom,  who  lighted  his  pipe  there.  Though  the 
decision  was  in  favour  of  the  innkeeper,  Professor  Bell 
observes  that  ^  this  was  a  strong  case  of  possible,  or  rather 
probable  negligence,  which  the  high  responsibility  of  the 
edict  might  have  prevented'  (c).  So  the  innkeeper  is  also 
liable  for  the  slightest  fault  on  his  part  leading  to  an  acci- 
dent, as  when  a  strange  dog  got  into  the  yard,  and  attacked 
a  horse  which  was  being  taken  out,  in  consequence  of  which 
it  leaped  among  some  benches  and  was  damaged  (d). 

The  traveller  cannot  recover  where  the  loss  is  attri-  Claim 
butable  to  his  own  misconduct  (e).    The  innkeeper  is  not  guest's 
exonerated  by  merely  handing  a  key  to  a  guest,  for  the  "^^^^^fonce. 
landlord  may  have  other  keys  of  which  the  public  know 
nothing  (/).    At  the  same  time,  it  may  be  a  question  for  the 
jury  whether  the  key  was  taken  animo  custodiendiy  or  simply 
propter  majorem  securitatem  (g).     What  is  negligence  on  the 
part  of  the  guest  su£Scient  to  exonerate  the  landlord,  will 
always  be  a  question  for  the  jury.     One  who  showed  a  purse 
of  gold  to  his  fellow-travellers  in  the  evening,  which  was 
found  empty  on  the  table  next  morning,  and  who  had  been 
advised  to  take  the  key  of  his  chamber  with  him,  and  bolt 
the  door,  so  that  none  might  have  access,  was  found  to  have 
no  claim  against  the  innkeeper  (h).     On  the  same  principle, 

(a)  Watling  v.  M*Douall,  sup.      App.  Nantse  1 ;  Haggart  v.  Inglis, 

(b)  M'Donald  v.  Ettles,  15  Dec.      10  S.  506. 

1809  ;  lex  8,  §  1,  h.  t.  (a)  Lex.  6,  §  1,  Eod. 

(c)  1  Bell  472,  n.  6.  (/)  Stair,  1,  13,  3. 

(rf)    Hay  V.    Wordsworth,   M.  (g)  Goodenv,  Murray, 'M.,92S7. 

App.  h,  t.\.  (A)  Hayy.  WiUianufon.U. 92^S. 
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if  the  guest  negligently  leaves  money  and  valuables  lying 
about,  he  cannot  recover  in  the  event  of  their  being  lost. 
He  must  use  the  ordinary  care  that  a  prudent  man  might 
be  expected  to  take  under  the  circumstances. 

The  obligation  comes  to  an  end  by  the  departure  of 
the  traveller,  taking  his  goods  with  him.  If,  after  giving 
up  his  room,  he  quits  the  inn,  intending  to  be  absent  for 
a  few  days,  and  the  landlord,  at  his  request,  consents  to 
take  charge  of  his  goods  till  his  return,  he  is  not  answer- 
able under  the  edict,  but  only  for  his  negligence,  like  any 
depositary  (a). 
Modifica-  In  Special  circumstances,  the  responsibility  imposed  by 

reBponsi-  the  edict  may  be  modified  by  express  agreement.  The  re- 
^  ^  ^'  lation  between  the  landlord  and  his  guest  would  then  derive 
its  character  from  voluntary  deposit ;  but  the  consent  neces- 
sary to  an  express  abandonment  of  his  legal  rights  must 
have  been  actually  adhibited.  A  simple  notice  hung  up  in 
all  the  chambers  of  the  hotel,  intimating  the  precautions 
which  travellers  are  expected  to  take  for  their  own  safety, 
and  limiting  the  common  liability  of  the  innkeeper,  save 
under  conditions,  will  not  of  itself  have  the  effect  of  dero- 
gating from  the  rules  otherwise  imposed  by  law.  In  order 
to  enable  the  landlord  to  avail  himself  of  this  limitation  of 
his  responsibility,  the  customer  must  have  expressly  assented 
to  his  being  received  only  on  the  conditions  stated  (6). 

(a)  Add.  on  Wro.  331.  be  so  expressed  before,  or  at  their 

(6)  Lex  7,  h.  t.      Lord  Stair  eotry,  when  it  is  free  for  them  to 

says — *'  Neither  are  those  persoziB  enter  or  uot,  such  silence  would 

liberate    by  bidding    each  man  sufficiently  infer  consent.' — Stair, 

look  to  his  own  goods,  and  saying  1,  13,  3.     Troplong,  Depots  240. 

they  will  not  be  answerable,  unless  This  writer  says,  that  where  there 

the  paasengers  consent.    But  their  is  only  one  inn,  the  landlcnd  is 

silence  will  not  import  their  con-  not  entitled  to  dictate  his  own 

sent  when  they  are  entered  and  terms  to  the  public  as  regards  his 

on  their  passage  ;  yet  if  it  should  common  law  responsibility. 
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By  the  Act  26  Vict.,  c.  41  (13th  July  1863),  it  is  statutory 

iirniHVvioPi 

enacted,  that  ^  no  innkeeper  shall  be  liable  to  make  good  to 
any  guest^  any  loss  of  or  injury  to  goods  or  property  brought 
to  his  inn,  not  being  a  horse  or  other  live  animal,  or  any  gear 
appertaining  thereto,  or  any  carriage,  to  a  greater  amount 
than  the  sum  of  L.30,  except  in' the  following  cases : — 

1.  *  Where  such  goods  or  property  shall  have  been 
stolen,  lost,  or  injured  through  the  wilful  act,  default,  or 
neglect  of  such  innkeeper,  or  any  servant  in  his  employ. 

2.  *  Where  such  goods  or  property  shall  have  been 
deposited  expressly  for  safe  custody  with  such  innkeeper. 

*  Provided  always,  that  in  the  case  of  such  deposit  it  shall 
be  lawful  for  such  innkeeper,  if  he  think  fit,  to  require  as 
a  condition  of  his  liability,  that  such  goods  or  property  shall 
be  deposited  in  a  box  or  other  receptacle,  fastened  and  sealed 
by  the  person  depositing  the  same.' 

With  respect  to  contracts  by  innkeepers  for  the  hire  of  Hiring  of 
horses,  the  rule  is,  that  when  the  hirer  brings  home  the 
animal  in  a  damaged  condition,  he  must,  in  the  general  case, 
be  able  to  show  how  the  injury  occurred,  or,  at  all  events, 
that  he  was  not  to  blame  in  the  matter  (a)  ;  but  he  is  not 
responsible  for  the  culpa  of  hostlers  and  others,  to  whom,  in 
the  course  of  a  journey,  he  properly  entrusts  it  (&). 

Section  II. 

NEGLIGENCE  OF  CARRIERS. 

A  contract  of  carriage,  being  simply  an  example  of  the  BMponsi- 
locatio  opens  faciendi  of  the  Roman  law,  the  obligations  common* 
imposed  on  the  carrier  ought  in  principle  to  be  the  same  as  ^*"*®^' 

(a)  Pyper  v.   Thomoriy  6  D.  (6)  Smith  v.  Melvin,  8  D.  264. 

498. 
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those  arising  out  of  any  other  agreement  for  hire.  He 
undertakes  to  do  his  best — nothing  more ;  and  ought  not 
to  be  responsible  for  injuries  for  which  it  cannot  be  shown 
that  he  was  in  some  way  to  blame.  Accordingly,  when  the 
transport  is  to  be  done  without  reward,  or  when  it  is  under- 
taken by  a  person  who  does  not  make  carrying  his  business, 
he  is  only  chargeable  with  the  loss  when  it  happens  through 
the  neglect  of  such  precautions  as  would  have  occurred  to 
a  man  of  ordinary  prudence.  So  with  the  conveyance  of 
passengers.  The  carrier  only  undertakes  to  convey  his 
passenger  safely  to  the  place  appointed ;  and  in  the  event 
of  an  accident,  it  falls  upon  the  passenger  seeking  reparap- 
tion,  to  show  that  it  was  brought  about  by  the  carrier's  fault, 
either  through  the  insufSciency  of  the  means  which  he  had 
provided  for  the  journey,  or  the  misconduct  and  incompe- 
tence of  the  persons  in  his  employment. 

But  the  responsibility  of  a  common  carrier  of  goods  is 
altogether  different.  Under  the  Edict  Nantse  Canpones 
Stabularii,  the  obligations  of  a  carrier  are  enlarged  to  the 
all  but  absolute  and  unlimited  responsibility  of  an  insurer. 
What  is  a  To  bring  a  person  within  the  description  of  a  common 
carrier?  Carrier,  the  work  of  transpoil  must  be  his  ordinary  business 
—undertaking  to  carry  for  hire  or  reward  the  goods  of 
such  as  choose  to  employ  him.  In  respect  of  his  professing 
towards  all  the  public  to  give  his  services  within  the  line  of 
his  employment  to  all  and  sundry  alike,  the  law  charges 
him  with  the  obligation  to  convey  the  goods  safely  and 
deliver  them  at  their  destination,  at  all  events^  two  perils  only 
excepted,  damnum  fatale  and  vis  major ^  or,  as  it  is  ex- 
pressed in  the  law  of  England — ^which,  without  the  express 
adoption  of  the  edict,  has  practically  arrived  in  this  matter 
at  the  same  result  as  the  law  of  Scotland — the  act  of  God 
included  in  and  thc  enemies  of  the  Queen.     By  inevitable  accident,  we 

damnum 
fatale. 
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are  to  understand  any  accident  which  cannot  properly  be 
said  to  be  the  result  of  human  agency — the  perils  of  the 
sea^ — inundation  or  earthquake — a  loss  by  lightning  or 
tempest,  or  sudden  death  or  illness ;  in  short,  such  occur- 
rences as  those  against  which  no  one  could  reasonably  be 
expected  to  provide.  In  this  category  the  law  at  one  time 
included  accidental  fire  (a)  ;  but  that  has  now  been  altered 
by  statute  (b).    All  cai*riers  for  hire  of  aoods  within  Scol^  Liable  for 

,  accidental 

land  are  now  ^  liable  to  make  good  to  the  owners  of  such  fire. 
goods  all  losses  arising  from  accidental  fire,  while  such 
goods*  were  in  the  custody  or  possession  of  such  carriers.' 
By  vis  major  is  to  be  understood  hostile  force  (c),  Le,y  the 
acts  of  a  foreign  enemy  with  which  we  are  at  war.  It  does 
not  include  theft  or  highway  robbery,  or  the  depredations 
committed  by  mobs  and  rioters  {d). 

Such  being  the  nature  of  a  common  carrier^s  responsi-  issue 

taken. 

bility,  it  follows,  that  when  he  fails  to  deliver  an  article  en- 
trusted to  him  for  conveyance,  he  is  not  entitled  to  an  issue 
as  to  whether  the  damage  was  the  result  of  his  fault.  The 
question  is,  *  whether  the  article,  being  received  in  good  order 
and  condition' — i.^.,  travel-worthy,  and  irrespective  of  its 
value  and  state  of  repair — he  failed  to  deliver  it  (e).  The 
pursuer  having  proved  acceptance  of  the  goods  by  the 
carrier,  and  failure  to  deliver,  it  is  for  the  defender  to 
excuse  himself  by  brining  the  case  within  the  only  two 
])erils  which  are  excepted,  or  by  showing  that  the  loss  was 
occasioned  by  the  pursuer's  own  fault. 

Actions  of  damages  against  carriers  partake  both  of  the 
nature  of  breaches  of  contract  and  of  wrongs,  the  breach  in 

(a)  Macdonald  v.  EttUs^  Dec.  (d)  Powell  on  Carriers,  p.  81. 
15,  1809,  F.  C.  (e)   Wood  and  Co.  v.   Peebles 

(b)  19  and  20  Vict.,  c.  60,  §  17.      Railiray  Co,,  22  D.  1893. 
(r)  1  Bell's  Com.  169. 
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the  general  case  arising  from  the  carrier's  negligence  in  or 
about  the  receiving,  conveying,  or  delivery  of  articles  en- 
Liable  if  he  trusted  to  him  for  the  purpose  of  transport.  His  first  duty 
<»"7-  is  to  receive  the  goods  tendered  to  him  for  hire ;  for,  like 
an  innkeeper,  he  is  bound  to  serve  all  the  public  alike,  and 
cannot  select  his  customers.  He  is  at  liberty  to  conduct 
his  business  as  he  thinks  proper — to  select  his  own  mode  of 
conveyance,  the  kind  of  commodities  which  he  will  cany, 
and  the  termini  between  which  he  will  travel.  A  carrier 
of  passengers  is  not  compellable  to  carry  goods,  and  a  carrier 
of  a  particular  kind  of  goods  only  is  not  bound  to  carry 
others  of  a  different  description.  But  within  the  line  of 
business  which  he  professes,  he  is  bound  to  carry  for  all 
and  sundry  alike  to  the  extent  of  his  accommodation.  He 
is  entitled  to  have  his  hire  paid  him  before  he  accepts  the 
goods ;  but  if  his  demand  be  unreasonable,  a  fair  charge 
should  be  tendered,  and  he  may  then  be  sued  for  damages 
in  respect  of  his  refusal.  His  duties  in  other  respects  may 
be  examined  under  the  three  heads  of  the  commencement^ 
termination^  and  nature  of  his  responsibility. 
Com-  The  responsibility  of  a  carrier  bejrins  from  the  moment 

mencement  '^  /  f,. 

of  respon-    the  goods  are  put  into  the  hands  of  himself  or  some  one 
appointed  to  receive  them.     When  receipt  of  them  is  denied, 
the  question  is,  whether  in  the  whole  circumstances  there 
has  been  such  delivery,  actual  or  constructive,  as  is  suffi- 
cient to  charge  the  carrier  with  the  duty  of  safe  custody. 
They  may  have  been  given  to  the  wrong  person,  or  to  some 
one  for  whom  the  carrier  is  not  responsible,  or  the  pro- 
prietor may  never  have  truly  parted  with  the  possession. 
When         Thus  a  merchant,  by  his  shop  porter,  employed  a  carter  to 
witb^the      carry  a  cask  of  spirits  from  his  warehouse,  and  the  porter, 
^^    y-       without  directing  the  carter  where  to  go,  accompanied  him, 
and  took  him  to  the  shop  of  the  purchaser,  and  there  assisted 
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him  to  lower  the  cask,  each  holding  a  rope.  The  cask 
slipped  from  the  rope  in  the  hands  of  the  porter,  and  was 
staved.  In  an  action  by  the  purchaser  against  the  carter 
for  the  value  of  the  spirits  lost,  the  Court  thought  that  the 
circumstances  did  not  show  that  there  was  any  evidence  of 
delivery  to  the  carter ;  and  as  a  carrier  cannot  be  liable  for 
the  price  of  goods  unless  the  charge  of  them  was  committed 
to  him,  he  was  found  not  liable  (a).  But  it  is  not  to  be 
inferred  from  this  decision,  that  the  carrier  is  absolved  from 
all  responsibility  by  the  mere  fact  of  his  being  accompanied 
by  the  owner  of  the  goods  entrusted  to  him  for  conveyance. 
A  passenger  booked  in  a  stagecoach,  or  who  has  taken  out  Personal 
his  ticket  by  railway,  has  paid  for  the  safe  conveyance  not  ^^^®* 
only  of  himself,  but  of  his  personal  luggage ;  and  though  he 
should  take  his  luggage  into  the  same  carriage  with  him, 
the  company  will  not  necessarily  be  relieved  from  all  re- 
sponsibility in  and  about  their  safe  custody.  For  articles 
strictly  personal  to  the  passenger,  such  as  dress,  jewellery, 
etc.,  of  which  there  never  has  been  any  delivery  to  or 
acceptance  by  the  company,  they  are  not  responsible ;  but 
when  a  trunk  or  other  piece  of  luggage  is  openly,  and  under 
the  eyes  of  the  railway  officials,  taken  by  the  passenger  into 
the  carriage  with  him,  it  is  much  the  same  as  placing  it  in 
the  van ;  and  in  the  latter  event  the  company  is  undoubtedly 
liable.  For  example,  a  gentleman  coming  from  Glasgow 
to  Edinburgh  by  the  Caledonian  Railway,  gave  his  luggage 
to  the  porter  at  the  station,  and  told  him  where  he  was 
going  to.  There  was  no  address  on  the  luggage,  and  having 
failed  to  ask  for  it  at  Carstairs  Junction,  it  was  taken  on  to 
Carlisle  and  lost.  It  was  held  that  these  two  facts  did  not 
affect  the  liability  of  the  railway  company ;  for,  having 
undertaken  the  transport  of  it  from  Glasgow  to  Edinburgh, 

(a)  Reid  v.  Mackie,  8  S.  948. 
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tliey  were  bound  (seeing  that,  for  their  own  convenience,  it 
was  placed  in  a  Carlisle  van)  to  take  care  that  it  was  duly 
transferred  at  Carstairs  (a). 
Delivery  to  A  delivery  to  an  agent  or  booking-house  keeper,  em- 
powered to  receive  goods  in  name  of  the  carrier,  is  the  same 
as  delivery  to  himself.  The  agency  must  be  prdved  by  the 
pursuer ;  but  slight  evidence  is  only  necessary ;  and  if  it  is 
shown  that  the  carrier  allowed  the  person  to  receive  pi^rcels 
to  be  conveyed  by  him,  that  is  quite  enough  (6).  Thus,  a 
bundle  conveyed  from  Edinburgh  to  Glasgow  was  taken 
by  the  carrier  to  a  small  shop  or  change-house  in  the  Tron- 
gate,  in  order  to  be  forwarded  to  its  destination  at  Paisley, 
the  change-house  being  near  the  Paisley  cameras  quar- 
ters, and  frequented  by  him  and  his  servants.  The  woman 
in  attendance  paid  the  carriage ;  and  although  it  afterwards 
appeared  that  she  had  never  been  expressly  employed  or 
engaged  to  receive  parcels  for  the  carrier^s  behoof,  yet,  in 
point  of  fact,  she  had  been  in  the  practice  of  doing  so. 
This  was  deemed  sufficient  delivery  to  the  Paisley  carrier 
himself;  and  accordingly,  in  an  action  for  the  value  of  the  ' 
parcel  which  had  been  lost,  it  was  decided  that  he  was 
liable  (e).  Of  course,  a  carrier  is  not  answerable  for  the 
fault  of  the  keeper  of  a  receiving-house  when  it  is  carried 
Forward-  ou  as  an  independent  business.  A  class  of  persons,  termed 
ing  agents.  <  forwarding  agents,'  are  now  in  the  practice  of  receiving 
goods  for  conveyance  to  all  parts  of  the  world ;  and  delivery 
by  tfiem  to  the  carrier  must  be  piroved,  in  order  to  charge 
him  with  liability.  They  are  not  answerable  for  the  carrier, 
and  he  is  not  answerable  for  them.    Like  the  keepers  of 

(a)    Campbell    v.    Caledonian         (b)  Burrel  v.  Norths  2  G.  and 

Railway   Co,,  14  D.   806.     See  K.  57. 

also  Richards  v.  London  and  So.         (c)    Tod   v.    Wihion,    Hume, 

Coast   Company,  7  C.   B.  839  ;  307. 
Butchart  v.  Ford,  16  C.  B.  13. 
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^liat  used  to  be  called  *  carriers'  quarters/  their  duty  is  to 
inform  the  carrier  of  the  goods  sent,  and  to  place  them  in 
his  power,  so  as  that  he  may  take  them ;  but  they  are  not 
bound  to  pack  the  goods  in  his  cart,  or  put  letters  or  papers 
in  his  pockets ;  neither  are  they  liable  for  the  carriage  or 
safe  delivery  of  goods  entrusted  to  the  carrier.  In  a  case, 
accordingly,  in  which  an  innkeeper,  at  whose  house  a 
carrier  put  up,  was  sought  to  be  made  liable  for  the  carrier 
having  forgotten  to  take  an  invoice  which  had  been  left  for 
him  in  the  inn  along  with  some  goods,  the  defender  was 
assoilzied  (a). 

As  accidents  frequently  happen  in  the  shipping  and 
unshipping,  or  in  the  loading  or  unloading  of  goods,  the 
question  of  liability  is  frequently  presented  in  circumstances 
of  considerable  nicety.  Thus  a  cart  was  brought  alongside 
a  vessel  in  the  canal ;  and  although  it  was  the  master's 
duty  to  attach  the  tackle  to  the  goods,  and  hoist  them  from 
the  cart  into  the  vessel,  yet  on  this  occasion  he  allowed  the 
carters  to  do  it,  and  the  cask  slipped  and  fell  into  the  canal. 
After  much  variety  of  opinion  on  the  bench,  the  master 
and  owner  was  held  not  responsible  for  the  loss ;  but  the 
sounder  view  seems  to  be,  that  as  delivery  had  commenced 
by  the  attachment  of  the  ship's  hooks  to  the  cask,  the 
carters  were  jyro  hac  vice  acting  as  volunteers  in  the  service 
of  the  shipmaster,  and  for  them  accordingly  he  ought  to 
have  been  made  to  answer  (b). 

The  carrier's  responsibility  continues  when   it  is  not  Duration 
otherwise  regulated  by  contract,  express  or  implied,  till  the  sibiiity. 
goods  are  placed  in  the  possession  of  the  consignee,  or  on 
board  the  ship  or  steamer  to  which  he  has  undertaken  to 
take  them.     If  he  sends  them  by  another  steamer  than  the 

(a)  Wight  v.  Inglis,  6  S.  672.  (6)   Bell    v.  Janusoiiy    Hume, 

See  Bates  v.  Cameron^  18  D.  186.      310. 
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one  named,  or  he  misses  the  one  which  is  next  advertised 
to  saily  he  is  liable  for  the  co^sequences.  If  they  are 
addressed  to  a  place  to  which  his  own  line  does  not  extend, 
it  is  obvioQS  that,  by  receiving  them  for  conveyance,  he 
undertakes  to  do  something  more  than  merely  carry  them 
to  his  own  terminus,  for  otherwise  they  might  lie  there  for 
ever.  There  are  a  number  of  cases,  to  the  effect  that  his 
duty,  beyond  that  of  safe  conveyance  on  his  own  line,  was 
simply  to  forward  them  by  the  proper  opportunity  to  their 
ultimate  destination  (a) ;  in  other  words,  the  carrier  was 
empowered  to  make  as  many  fresh  contracts  as  were  neces- 
sary along  the  whole  line  of  road  over  which  the  parcel 
required  to  travel,  which  should  be  binding  on  his  employer. 
But  the  cases  referred  to  occurred  long  before  the  existence 
of  railways,  many  of  them  hundreds  of  miles  in  extent,  and 
belonging  to  different  independent  companies,  and  who  are 
much  better  able  to  settle  among  themselves  all  questions'  as 
to  responsibility  for  a  loss  or  detention  than  any  member  of 
Goods  re-  the  public  could  possibly  be.  The  rule  of  law  which  now 
be'for-^  obtains,  is  therefore  quite  in  accordance  with  public  expe- 
on  another  diency.  When  the  contract  of  carriage  is  examined,  it  will 
^^  be  found  to  be  an  entire  mistake  to  suppose  that  there  is 

conferred,  by  implication,  on  the  carrier  any  such  authority 
as  was  formerly  assumed.  A  carrier  who  receives  goods 
addressed  to  a  particular  place,  undertakes  to  convey  them  to 
their  destination,  and  not  simply  to  hand  them  over  to  some 
other  carrier,  who  mil  likely  convey  them  thither.  His 
responsibility  for  their  safety  continues  during  the  entut: 
journey ;  and  this  obligation  is  not  affected  by  the  fact,  that 

(a)  Bates  ▼.   Cameron^  18  D.  but  see  Edin,^  Leith,  and  HuU 

186 ;    Gilmour  v.    Clarhy  15  D.  Shipping  Co.  v.  Ogilvie^  2  Mur. 

478 ;  as  in  Bain  v,  Bowie,  1  S.  136  ;    Amutrong   v.    Edin,    and 

14  ;    Chapel  v.    Hunter ,   Hume^  Leith  Shipping  Co,,  3  S.  464  (N. 

312  ;   M'Kenzie   v.    Howie,   ib.  ;  E.  323)  ;  Rae  v.  Hay,  10  S.  303. 
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his  line  goes  only  a  part  of  the  way.  The  carrier  whose 
line  goes  beyond  his,  becomes  his  agent  for  fulfilling  his 
contract.  It  follows  as  a  corollary  from  this  principle,  that 
in  the  event  of  a  loss  being  suffered  on  any  part  of  the 
journey,  action  lies  not  against  the  second  company,  but 
against  the  first,  with  whom  the  contract  was  made.  Thus 
the  A.  company  and  the  B.  company  undertook  to  carry 
passengers  over  both  lines  of  railway,  dividing  the  profits 
between  them.  The  A.  company  contracted  with  a  person 
to  carry  him  to  a  place  on  the  B  line  ;  and  he  was  injured 
by  the  servants  of  the  latter  company.  For  this  the  A. 
company,  as  the  original  contractors,  were  held  respon- 
sible (a) ;  and  if  the  action  had  been  directed  against  the  B. 
company,  it  would  not  have  been  maintainable. 

But  although  generally  there  must  be  an  actual  or  con-  Destmction 
structive  delivery  at  the  door  of  the  address  before  the  in  ware- 
carrier^s  duties  are  at  an  end,  the  obligation  may  be  limited 
by  special  contract,  whereby  the  carriers  may  be  absolved 
from  further  liability,  by  handing  them  over  to  a  wharfin- 
ger or  warehouseman,  under  such  circumstances  as  would 
enable  the  owner  to  sue  for  a  subsequent  loss ;  or  he  may 
himself  undertake  to  do  the  duties  of  warehouseman  (b). 
This  is  sometimes  of  importance,  for  the  liability  of  a  ware- 
houseman is  altogether  different  from  that  of  a  carrier  (c). 

(a)  Great  Western  Railway  Co.  Exch.  185 ;  Wilby  v.  West  Com- 
V.  Blahe,  10  W.  R.  388  ;  CaUdo-  wall  Railway,  2  H.  and  N.  703  ; 
nian  Railway  Co.  v.  Hunter  and  Coxon  v.  Great  Western  Railway, 
Co,,  20  D.  1097 ;  Muschamp  v.  5  H.  and  N.  274  ;  Mytton  v.  Mid- 
Lancaster  and  Preston   Railway  land  Railway,  4  H.  and  N.  715. 
Co,,  8  M.  and  W.  421 ;  Watson  (h)   Foules  v.   Great    Western 
V.   Amhergate,   Nottingham,   and  Railway,  7  Exch.  699. 
Boston  Railway  Co,,  15  Jur.  448 ;  (c)    See    Henderson  v.    S,'E, 
Scothom  V.  So,  Stafford  Railway,  Railway,  9  W.  R.  519 ;    Garode 
8  Exch.  341 ;    Collins  v.  Bristol  v.    Trent  Iron  Co,,  4  T.  R.  581. 
and  Exeter  Railway,  25  L.   J.^ 

2D 
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He  is  not  an  insurer^  and  is  only  answerable  for  his  own 
negligence,  like  any  other  depositary  (a). 

As  delivery  by  the  consigner  to  a  carrier  is  delivery  to  the 
consignee,  the  goods  are  thereafter  at.  the  risk  of  the  latter. 
It  is  in  general  the  consignee  who  is  entitled  to  sue  for  any 
loss  which  may  be  sustained  through  the  carrier^s  negli- 
gence, the  consigner  being  his  agent  to  employ  the  carrier. 
But  it  may  be  otherwise  if  the  goods  are  sent  on  approval 
only,  or  if  the  consigner  has  made  a  special  contract  with 
the  carrier,  in  which  case  an  action  may  lie  at  the  con- 
signer's instance,  although  the  ownership  of  the  goods  may 
lie  in  another  person  (b). 

It  is,  of  course,  a  good  answer  to  a  claim  against  a 
carrier,  that  the  loss  complained  of  was  truly  attributable  to 
the  fault  of  the  sender,  from  the  goods  being  improperly 
and  imperfectly  addressed,  or  from  their  being  insufficiently 
packed,  etc.  (c). 
Modifica-  The  Only  way  in  which  it  is  possible  for  a  person 

TOmmon  engaged  in  the  conveyance  of  merchandise,  to  get  rid  of 
ribiiityf  °^"  *^^  severe  responsibilities  imposed  on  him  by  the  common 
law,  is  to  change  his  character  from  that  of  a  common 
carrier  into  a  special  carrier  for  hire.  This  is  effected  by 
making  each  transaction  a  case  of  special  contract ;  but  as, 
till  lately,  the  public  might  refuse  to  deal  with  carriers  on 
any  terms  short  of  their  common  law  liabilities,  a  system 
was  introduced  of  attempting  to  limit  their  obligations,  by 
means  of  notices  published  in  the  newspapers,  and  dis- 
played in  their  offices,  requiring  a  premium  in  certain  cases 
beyond  the  usual  hire  in  proportion  to  the  risk  incurred. 

(a)  Hyde  v.  Trent  Iron  Co,^  5  (c)  Caledonian  Baihoay  Co,  v. 

T  R.  889.  Hunter,   20  D.   1097 ;    Weir  v. 

(h)  Dunhp  and  Co.  y.  Lambert^  Howie,   Home,   304  ;    WiUon  v. 

M'L.  and  Rob.  663,   15  S.  884  Sco^Z,  Hume,  302. 
and  1232. 
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These  notices  were  held  to  protect  the  carrier  when  know-  Public 
ledge  of  them  was  brought  home  to  the  party^  but  not 
otherwise  (a).  He  required  to  prove  that  the  notice  was 
known  to  the  passenger  (b)  ;  and  when  this  was  done,  his 
consent  to  its  terms  was  implied,  and  the  carrier  became 
entitled  to  the  protection  for  which  he  stipulated,  pro- 
vided the  loss  happened  without  positive  fault  on  his  part, 
— ^for  if  the  loss  was  the  result  of  his  own  negligence, 
his  liability  remained  as  before,  notwithstanding  the  notice. 
This  unsatisfactory  state  of  the  law  at  length  induced 
the  Legislature  to  interfere.  By  statute  11  Geo.  lY.  Plate  and 
and  1  Wm.  IV.,  c.  68  (c),  it  was  enacted  that  no  com- 
mon carrier  by  land  for  hire  shall  be  liable  for  the  loss  or 
injury  to  any  gold  or  silver  coin,  gold  or  silver  in  a  manu- 
factured or  unmanufactured  state,  precious  stones,  jewellery, 
watches,  timepieces,  trinkets,  bills,  bank-notes,  and  a  variety 
of  other  articles  contained  in  any  parcel  when  the  value 
exceeds  the  sum  of  L.IO,  unless  at  the  time  of  delivery 
the  value  and  nature  of  the  article  shall  have  been  de- 
clared, and  an  increased  charge  paid  or  agreed  to  be  paid 
by  the  person  sending  the  parcel.  By  section  2,  common 
carriers,  on  the  delivery  of  such  parcels  exceeding  the  value 
of  L.IO,  and  so  declared  as  aforesaid,  may  demand  an  in- 
creased rate  of  charges,  which  is  to  be  notified  by  a  notice 
in  legible  characters  affixed  in  the  office,  and  persons  send- 
ing parcels  are  to  be  bound  by  such  notice,  without  further 
proof  of  the  same  having  come  to  their  knowledge.  By 
section  3,  carriers  shall,  if  required,  give  a  receipt  for  the 
parcel,  acknowledging  the  same  to  have  been  insured ;  and 

(a)  Cockbum    v.   Richardson,  (c)     The    operation    of    this 

1820.  statute  is  saved  under    the   17 

(h)  Chatto  v.  Pyper,  4  Mur.      and  18  Vict.,  c.  31. 
363. 
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if  either  the  receipt  be  not  given  when  required,  or  the 
statutory  notice  not  duly  afRxed,  the  carrier  is  to  remain 
liable  as  at  common  law,  and  also  to  refund  the  increased 
rate  of  charge.  By  section  4,  carriers  cannot,  by  a  public 
notice  or  declaration,  limit  their  liability  at  common  law  to 
answer  for  the  loss  of  any  articles  not  falling  within  the 
Act.  By  section  5,  every  office  of  a  common  carrier  shall 
be  deemed  a  receiving-house,  and  any  one  of  several  part- 
ners or  joint-proprieton  may  be  sued  separately.  By  section 
6,  nothing  in  the  Act  shall  annul  or  in  anywise  affect  any 
special  contract  between  a  common  carrier  and  his  em- 
ployer. By  section  7,  parties  are  entitled  to  damages  for 
parcels  lost  or  damaged,  and  the  increased  charges  for  value 
and  insurance.  By  section  8,  the  carrier  remains  liable, 
notwithstanding  the  Act,  for  the  felonious  act  of  his  servant, 
and  his  own  neglect  and  misconduct;  and  by  section  9, 
the  carrier  is  only  liable,  whatever  may  be  the  declared 
value,  in  such  damages  as  are  actually  proved  to  have  been 
sustained. 

The  effect  of  this  statute  was  to  put  an  end  to  the  former 
system  to  which  carriers  had  recourse,  of  sticking  up  notices 
in  their  offices,  the  knowledge  of  which  was  often  so  diffi- 
cult to  bring  home  to  individuals.     But  this  only  applies  to 
Evidence     pubUc  noticcs.     So  far  as  the  subject  is  affected  by  this 
contract.      Statute,  and  as  regards  carriers  other  than  railway  and  canal 
companies  (a),  a  special  contract  may  still  be  inferred  from 
private  notices  sent  through  the  post  to  customers,  or  de- 
livered them  or  their  agents  personally  at  the  time  the  goods 
are  received,  declaring  the  conditions  on  which  only  the  goods 
will  be  carried.     Where  this  is  done,  there  is  not  necessarily 
a  binding  contract  between  the  parties ;  but  it  constitutes 
evidence  from  which  a  jury  may  infer  that  it  was  stipulated 
(o)  See  17  and  18  Vict.  c.  81 ;  and  poBt  p.  422. 
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that  the  goods  were  only  to  be  carried  in  terms  of  the 
notice.  If  the  sender  brings  his  goods  to  the  station,  a 
special  agreement  may  be  made,  either  by  his  signing  a 
paper  that  the  carriage  is  to  be  subject  to  certain  conditions, 
or  by  the  clerk  mentioning  the  terms,  or  by  his  delivering  a 
ticket  to  him,  with  the  conditions  printed  on  the  back.  There 
is,  then,  good  evidence  in  each  case  of  a  special  bargain, 
without  the  carrier  being  required  to  prove  that  the  contents 
of  the  ticket  were  read  over  or  explained  to  him.  Thus, 
where  a  railway  company  sent  round  notices  to  various  fish- 
mongers that  they  would  only  carry  on  certain  conditions 
specified,  and  a  party  who  received  it  declared  that  he  did 
not  regard  it  as  binding  on  him,  but  subsequently  sent  fish 
by  the  railway,  the  jury  were  directed  that  they  might 
treat  this  fact  as  acquiescence  in  the  notice  ;  and  the  circum- 
stance of  his  sending  fish  after  he  received  it,  might  justify 
them  in  finding  a  special  agreement  on  the  plaintiff's  part, 
.  that  his  fish  were  only  to  be  carried  on  the  terms  mentioned 
in  his  notice,  although  the  jury  were  not  bound  in  point  of 
law  to  come  to  that  conclusion  (a). 

The  statute  imposes  the  duty  in  the  first  place  on  the  Transmis- 
sender  of  floods  of  the  description  mentioned,  whereof  the  valuables. 

®  f  '  Declara- 

value  exceeds  L.IO,  to  mention  the  nature  of  them  to  the  tion  of 

sender. 

carrier.  If  he  fails  to  do  so,  the  carrier  is  wholly  exempted 
from  liability ;  but  having  made  the  declaration,  the  duty 
is  shifted  to  the  carrier.  He  must  have  a  tariff  in  his 
office,  setting  forth  the  additional  charge  to  which  he  is 
entitled  ;  and  he  is  to  give  a  proper  receipt  for  the  charge. 
These  are  conditions  precedent  to  entitle  him  to  the  pro- 
tection of  the  statute.  If  he  has  no  notice  in  his  premises, 
or  if  he  fail  to  give  a  proper  receipt,  his  liability  remains 

(a)   Walker  v.    York  and  North  Midland  Railway  Co.^  2  Ell.  and 
Bl.  750 }  but  this  case  was  prior  to  17  and  18  Vict.  c.  31. 
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as  at  common  law,  in  the  same  way  as  if  the  goods  were 
not  within  the  classes  enumerated,  or  were  of  less  value  than 
L.IO.  Thus,  where  a  party  called  at  the  office  of  a  carrier 
where  a  proper  notice  was  affixed,  and  told  him  to  send 
for  a  valuable  painting,  and  the  carrier  having  sent  his  van, 

for  it  in  which  its  value  was  declared  to  be  L.llO,  but  no 
additional  charge  was  either  demanded  or  tendered,  the 
carrier  was  held  liable  as  an  insurer.  ^  The  sender,'  said 
the  Court,  ^  must  first  declare  the  value  of  the  parcel ;  then 
the  carrier  must  demand  the  extra  rate,  which  the  sender 
either  pays  and  is  insured,  or  refuses  to  pay  and  insures 
himself,  and  then  the  carrier  takes  the  parcel'  (a).  It  is 
only  when  the  statutory  directions  are  properly  complied 
with,  that  the  special  contract  created  by  the  statute  between 
the  carrier  and  his  customer  comes  into  operation, 
^d  c*^ai  ^^®  growth  of  the  railway  system  gave  an  entirely  new 

Traffic  Act.  character  to  the  carrying  trade  of  the  United  Kingdom. 
£very  private  carrier  was  literally  driven  off  the  road ; 
and  possessing  a  virtual  monopoly,  railway  companies  pro- 
ceeded to  dictate  to  their  employers  whatever  terms  they 
pleased, — ^refusing  in  many  cases  to  convey  goods  save  under 
a  special  contract,  containing  conditions  of  the  most  extra- 
vagant  description.  At  length,  in  1854,  Parliament  inter- 
fered to  check  this  great  abuse ;  and  by  17  and  18  Vict., 
c.  31,  sec.  7,  it  was  in  substance  enacted,  that  no  railway 
company  should  be  at  liberty  to  limit  their  common  law 
responsibility,  in  respect  of  injury  or  damage  arising  from 
their  own  negligence,  ^  unless  it  should  be  found  that  the 
circumstances  under  which  they  sought  thus  to  restrict  their 
liability,  made  the  restriction  just  and  moderate'  (b). 

(a)  Behrens  y.  Gt.  North.  By.,  (h)  Harrison   v.   London  and 

30  L.  J.,  158  Exch.  S.-W.  Ry.,  29  L.  J.,  209  Q.  B. 
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The  seventh  section  of  the  statute  provides — 

^  Every  such  company,  as  aforesaid,  shall  be  liable  for 
the  loss  of,  or  for  any  injury  done  to,  any  horses,  cattle,  or 
other  animals,  or  to  any  articles,  goods,  or  things,  in  the 
receiving,  or  forwarding,  or  delivery  thereof,— -occasioned 
by  the  neglect  or  default  of  such  company  or  its  servants, 
notwithstanding  any  notice,  condition,  or  declaration  made 
and  given  by  such  company  contrary  thereto,  or  in  anywise 
limiting  such  liability;  every  such  notice,  condition,  or 
declaration  being  hereby  declared  to  be  null  and  void : — 

^Provided  always  that  nothing  herein  contained  shall 
be  construed  to  prevent  the  said  companies  from  making 
such  conditions  with  respect  to  the  receiving,  forwarding, 
and  delivering  of  any  of  the  said  animals,  articles,  goods,  or 
things  as  shall  be  adjudged  by  the  Court  or  judge  before 
whom  any  question  relating  thereto  shall  be  tried  to  be  just 
and  reasonable^ 

The  statute  proceeds  to  enact  that  the  company  shall 
not  be  liable  beyond  a  certain  sum  per  head  for  horses, 
sheep,  and  cattle,  unless  the  value  is  declared,  and  an  extra 
payment  made ;  and  then  it  is  provided — 

^No  special  contract  between  such  company  and  any 
other  parties  respecting  the  receiving,  forwarding,  or  de- 
livering of  any  animal,  articles,  goods,  or  things  as  aforesaid, 
shall  be  binding  upon  or  affect  any  such  party,  unless  the 
same  be  signed  by  him,  or  by  the  person  delivering  such 
animals,  articles,  goods,  or  things  respectively,  for  carriage.' 

The  effect  of  this  statute  is,  it  will  be  seen,  in  the  first  i^uiaitea 

'  '  ^  of  special 

place,  to  put  an  end  to  the  former  system  of  printed  notices  contract 
in  the  carriages,  or  in  the  booking-offices  of  the  company,  statute. 
and  which  might  or  might  not  be  seen  by  the  customer ; 
and  were  at  all  times  an  unsatisfactory  mode  of  limiting  the 
common  law  responsibility.     No  special  contract  is  now 
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binding  on  the  sender,  unless  it  be  signed :  mere  verbal 
assent  is  insufficient.  The  common  practice  is,  to  have  the 
conditions  printed  on  a  receipt  note,  addressed  to  the 
company,  and  signed  by  the  sender  or  his  agent,  which  is 
expressed  somewhat  thus — ^  Beceive,  subject  to  the  above 
conditions,  to  be  forwarded  from  A.  to  B. ;'  or,  ^  Be  pleased 
to  forward,  etc.,  subject  to  the  above  conditions,'  the  goods 
mentioned.  A  letter  sent  with  the  articles  to  the  railway, 
directing  them  to  be  forwarded  on  certain  terms,  is,  how- 
ever, a  sufficient  compliance  with  the  statute  (a). 

2.  The  contract  must  be  Mgned  by  the  customer  or  his 
agent.  Where  it  appeared  that  the  person  who  brought 
the  goods  to  the  railway  could  pot  read,  and  declined  to  sign 
the  notice,  but  was  ultimately  induced  to  do  so  by  the  clerk 
telling  him  it  was  of  no  consequence,  and  a  mere  formality, 
the  Court  held  that  subscription  obtained  under  such  cir- 
cumstances was  not  compliance  with  the  Act  (i). 

3.  The  condition  must  be  'just  and  reasonable.' 
Although  the  courts  of  Scotland  have  never  yet  been 
called  on  to  deal  with  this  provision,  its  proper  construction 
has  occasioned  much  difficulty  in  England.  The  statute, 
of  course,  must  be  construed  in  reference  to  the  previous 
state  of  the  law ;  and  therefore  it  is  necessary  to  bear  in 
mind,  that,  before  1854 — 

1.  A  railway  company,  being  common  carriers,  were  in 
the  situation  of  insurers  of  the  property  entrusted  to  them 
for  conveyance,  and  were  liable  for  every  loss,  no  matter  by 
what  cause  occasioned,  except  damnum  fatcUe  and  via  major, 

2.  That  the  companies  had  attempted  to  limit  this  re- 
sponsibility by  notices,  etc. 

3.  That  in  these  notices  absolute  immunity  from  the 

(a)  Peek  v.  N.  Staff.  Ry.,  29  (h)  Simons  v.  Great  West  %., 

L.  J.,  Q.  B.  97.  2  C.  B.  626. 
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consequences  of  their  own  misconduct  had  been  sometimes 
claimed. 

Now,  while  it  seems  to  have  been  felt  as  a  hardship  to  a 
railway  company,  that  they  should  be  absolutely  responsible 
under  all  circumstances,  it  was  deemed  no  less  a  hardship 
to  the  public  that  these  powerful  monopolists  should  be 
entitled  to  stipulate  that  they  should  be  responsible  under 
no  circumstances.  The  statute  imdertook  to  do  justice  be- 
tween the  two  parties  by  providing  a  via  mediay  which, 
while  protecting  the  company  against  the  consequences  of 
innocent  mistake,  or  the  ordinary  perils  of  the  road-^uch 
as  detention  by  a  severe  storm,  a  sudden  access  of  traffic, 
or  causes  of  that  character — ^would  at  the  same  time  afford 
ample  security  to  the  public  that  due  diligence  would  be 
displayed  by  the  railway  companies  in  the  management  of 
their  traffic.  Accordingly,  where  loss  or  injury  occurs  to 
goods  carried  under  a  special  contract,  it  is,  in  the  first 
place,  incumbent  on  the  pursuer  to  establish  that  the  loss 
was  occasioned  by  the  culpable  conduct  of  the  company ; 
and,  in  the  second  place,  it  is  for  the  company  to  escape 
from  the  liability  which  otherwise  would  be  the  legal  result 
of  this,  by  showing  that  the  injury  sustained  was  covered 
by  the  condition  under  which  the  goods  were  carried ;  and 
the  condition  will  be  insufficient  for  this  purpose,  unless 
the  Court,  on  a  review  of  the  whole  circumstances,  should 
consider  it  to  be  just  and  reasonable. 

It  is  thus  evidently  impossible  to  define  beforehand  ^JJ?^*^® 
what  are  the  essential  ingredients  of  a  reasonable  condition.  What? 
A  condition  may  be  reasonable  in  some  districts  of  the 
country,  and  not  in  others ;  with  respect  to  some  commo- 
dities, and  not  with  regard  to  others ;  under  certain  methods 
of  doing  business  by  a  railway  company,  and  not  under 
certain  others.     It  is  equally  clear  that  a  condition  may  be 
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just  and  reasonable  when  pleaded  to  a  certain  effect ;  and 
exactly  the  reverse  when  employed  for  another  and  different 
purpose.  For  instance,  a  condition  professing  to  absolve 
the  company  from  liability  for  the  loss  of  goods  insufficiently 
packed  would  be  reasonable,  if  such  was  the  cause  of  the 
loss;  but  unreasonable  when  employed  to  exempt  them 
from  responsibility  for  a  loss  with  which  the  imperfect 
packing  had  nothing  whatever  to  do. 
Condition  But  in  relieving  railway  companies  of  their  high  re- 

"ml^y*  sponsibiUties  as  common  carriers,  it  never  could  have  been 
^nribiii^  the  intention  of  Parliament  to  confer  on  them  the  right  of 
void.  placing  themselves  beyond  the  pale  of  responsibility  alto- 

gether. As  was  lately  said,  it  would  not  only  be  unreason- 
able, but  mischievous,  if  they  were  allowed  to  absolve 
themselves  from  the  consequences  of  their  own  negligence, 
however  gross,  or  misconduct,  however  flagrant ;  and 
therefore  a  ticket  issued  under  the  condition  of  the  ownei^s 
undertaking  all  risk  of  conveyance,  loading  and  unloading, 
^  as  the  company  will  not  be  responsible  for  any  injury  or 
damage  however  caused,'  was  held  to  be  no  defence  to  a 
claim  for  an  injury  sustained  by  a  horse  which  had  been 
placed  on  a  defective  truck  (a). 
Two  dif-  But,  on  the  other  hand,  where  a  company  has  two  dif- 

f  oronl  sets 

of  rates.  f crcut  scts  of  rates — one  for  the  carrying  of  goods  imder  its 
common  law  responsibility,  and  another  for  carrying  them 
at  the  sender  s  risk — a  condition  exempting  them  from  re- 
sponsibility for  loss  from  any  cause,  unless  the  goods  are 
carried  at  the  higher  rate,  will  be  good.  If  the  sender  had 
no  alternative,  the  condition  would  be  invalid  and  insuffi- 
cient. But  where  the  party  has  a  reasonable  alternative 
offered  to  him,  whereby  he  can  escape  the  condition  on 

(a)    AVMamis  v.   Lancashire  and  York  Railway  Co.^  4  H.  and 
N.  327  ;  28  L.  J.,  Exch.  358. 
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terms  not  extravagant,  he  ought  to  be  permitted  to  incur 
the  risk  which,  from  motives  of  economy,  he  was  prepared 
to  run  (a).  On  the  same  principle,  a  condition  ought  to  be 
supported  which  imposes  the  risk  on  the  sender,  unless  he 
chooses  to  pay  a  reasonable  rate  for  insurance  (i).  So,  also, 
it  has  been  held  reasonable  to  stipulate  that  claims  fbr  loss 
or  damage  should  be  sent  in  within  a  reasonable  limit,  such 
as  seven  days  (c)  ;  and  a  claim  for  L.2r,  as  the  value  of  a 
pointer,  was  held  to  be  excluded  by  the  terms  of  the  con- 
dition under  which  it  was  carried,  namely,  that  if  the  excess 
of  value  above  L.5  was  not  declared  and  paid  for,  the  com- 
pany would  in  no  case  be  liable  for  the  loss  (d). 

(a)  Simons  v.  Great  West.  Ry,  (c)  Levns  v.  Great  West,^  29 
Co.,  18  0.  B.  826 ;  26  L.  J.,  C.  P.      L.  J.,  Exch.  426. 

25.  (d)   Harrison  v.  London  and 

(b)  Peek  v.   North  Staff.,  29      Brighton  Ry.,  2  Best  and  Smith 
L.  J.,  Q.  B.  99.  122. 


CHAPTER  XIII. 

RESPONSIBILITY  OF  SHIPOWNERS. 

^•nume  ALTHOUGH  the  general  principles  on  which  responsibility 
is  founded  are  as  applicable  to  shipping  as  to  other  kinds 
of  estate^  there  are  certain  peculiarities  incident  to  this 
species  of  property,  arising  partly  from  statute  and  partly 
from  the  rules  of  maritime  law,  requiring  separate  treat- 
ment. The  maritime  or  Admiralty  law  of  England  and 
Scotland  does  not  appear  to  rest  on  any  specialties  of  these 
systems  of  jurisprudence,  but  to  have  been  built  up  on 
customs  and  usages  recognised  among  the  commercial 
nations  of  Europe ;  and,  as  was  recently  observed,  it  is  not 
therefore  surprising  to  find  that  when,  by  the  19th  Article 
of  the  Treaty  of  Union,  the  Scotch  Court  of  Admiralty, 
like  the  other  Admiralty  jurisdictions  of  the  United  King- 
dom, was  placed  under  the  Lord  High  Admiral  or  Com- 
missioner for  the  Admiralty  of  Great  Britain,  no  provisions 
or  conditions  were  deemed  necessary  to  secure  the  mainten- 
ance of  any  peculiar  maritime  law  of  Scotland  (a).  Hence, 
in  collisions  arising  from  the  fault  of  both  vessels,  we 
have  received  the  doctrine  of  partition  of  loss,  which  will 
afterwards  be  seen  to  be  an  important  modification  of  the 
general  law  applicable  to  mutuality  of  blame;   and  the 

(a)  Per  Lord  Justice-Clerk  IngliB  in  Batcher  v.  Carron  Co.^  17 
Jan.  1861. 
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limitation  of  the  liability  of  the  shipowner,  at  one  time  to 
the  value  of  the  ship  and  freight,  and  latterly  to  a  certain 
fixed  sum  per  ton,  is  but  an  adaptation  of  the  principle 
which  is  found  embodied  in  the  legislation  of  France,  Hol- 
land, and  most  other  continental  States,  in  favour  of  the 
mercantile  marine. 

A  ship  is  divided  into  64  shares ;  and  when  it  belongs  Bights  of 

sllIDOWllOfB 

to  more  than  one  individual,  they  are  not  proprietors  pro  inter  so. 
indiviso  of  an  indefinite  interest  in  the  entire  vessel,  but 
each  is  owner  of  a  certain  specific  portion.  In  the  language 
of  the  law  of  England,  they  are  tenants  in  commony  and  not 
joint  tenants ;  or,  as  we  say,  they  are  part  owners,  but  not 
joint  owners.  From  this  distinction  certain  important  con- 
sequences follow.  On  the  death  of  one  of  the  owners,  his 
interest  goes  to  his  personal  representatives,  and  not  to  the 
surviving  copartners.  On  his  bankruptcy,  it  vests  in  his 
trustee ;  he  may  sell  his  share  without  the  concurrence  or 
consent  of  the  others ;  he  may  pledge  it  to  the  extent  of 
his  own  interest ;  he,  may  insure  it  separately,  and  recover 
on  the  policy  of  insurance.  If  he  has  made  advances  for 
the  general  behoof  of  the  ship,  he  is  entitled,  as  against  the 
other  owners,  to  be  repaid  his  disbursements  out  of  the 
freight  earned  before  any  division  of  profits  is  made  (a). 
If  one  part  owner  be  proprietor  of  a  contraband  cargo, 
condemnation  thereof  involves  condemnation  of  his  share ; 
but  nothing  more, — the  other  owners  being  innocent.  And, 
lastly,  if  the  ship  is  destroyed  by  the  wilful  or  negligent 
act  of  another,  one  partner  may,  by  himself  and  without 
the  consent  of  the  others,  insist  in  his  action  for  his  own 
share  of  the  loss.  These  rights  all  result  from  his  having 
a  separate  estate  of  his  own  in  the  vessel :  were  it  a  joint 
estate,  there  could  only  be  one  estate ;  and  consequently,  as 
(a)  The  *  Ynn<rfl  Tobias/  1  Rob.  329  ;  Green  v.  Brigs,  6  Hare,  395. 
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to  claims  emerging  out  of  it,  only  one  right  of  action,  in 
which  all  interested  would  require  to  concur  (a). 
Liability  The  master  is  agent  of  the  owners,  not  only  in  the 

master.  management  and  navigation  of  the  ship,  but  in  doing  all 
that  is  requisite  to  bring  her  and  her  cargo  safely  to  the 
end  of  her  voyage.  To  enable  him  to  do  so  in  cases  of 
emergency,  where  the  owner  is  either  absent  or  cannot  be 
readily  communicated  with,  he  may  pledge  the  credit  of 
the  owners,  and  even  hypothecate  the  ship,  to  obtain  neces- 
sary supplies  or  effect  necessary  repairs.  This  authority  is 
one  of  the  incidents  of  his  command,  and  founded  on  the 
necessities  and  exigencies  of  his  position.  It  is  because  his 
employer  is  not  personally  present  to  attend  to  his  own 
interest,  that  the  law  confers  on  him  an  implied  power  with 
which  otherwise  he  would  not  be  trusted ;  and,  therefore, 
in  order  to  the  validity  of  his  proceedings,  these  two  things 
seem  to  be  essential — 1st,  That  the  owner  was  not  present 
by  himself  or  an  agent,  and  could  not  readily.be  communi- 
cated with ;  and,  2dly,  that  the  supplies  were  absolutely 
necessary.  Thus,  where  certain  repairs  were  made  on  a 
ship  at  Newcastle,  without  the  owner^s  knowledge,  it  was 
held  that,  as  he  was  only  distant  one  day's  post,  he  was  not 
liable  for  money  borrowed  by  the  master  to  pay  the  work- 
men (b) ;  and  so,  if  the  owner  has  a  recognised  agent  within 
a  short  distance  of  the  port  where  a  bond  of  bottomry  with- 
out his  knowledge  has  been  taken  by  the  master,  it  will  be 
void  (c).  From  this,  it  follows  that  the  master's  powers  in 
a  home  port  are  of  a  very  limited  character.  Expressly  he 
may  be  authorized  to  sign  charter-parties  and  manage  the 

(a)  Lawson  ▼.  Leith  and  New-  (b)  Beldon  v.  Campbell,  6  Ex. 

castle  Steam  Packet  Co.,  13  D.  886. 

175.      See    Merchant    Shipping  (c)  The  '  Faithful,'  81  L.  J., 

Act,  §614.  Ad.  81. 


RESPONSIBILITY  OF  SHIPOWNERS.  431 

whole  concerns  of  the  ship.  But  his  authority  does  not 
usually  extend  to  matters  as  to  which  the  owner  himself 
may  interfere ;  nor  as  to  which  there  does  not  exist  a  case 
of  actual  necessity  (a).  This  necessity,  however,  need  not 
be  so  great  as  to  render  the  step  absolutely  essential,  pro- 
vided it  makes  it  reasonably  expedient.  That  is  to  say,  the 
question  is,  whether  the  master  could  have  reasonably  pro- 
cured the  goods  on  credit,  or  have  incurred  the  delay  in- 
cident to  a  communication  with  the  owner  (b). 

The  master  is  liable  personally,  as  well  as  the  owners, 
under  contracts  entered  into  by  him  personally  for  behoof 
of  the  ship,  because,  in  general,  the  tradesman  debits  both 
the  captain  and  the  owners.  But  where  the  captain  makes 
no  contract  personally  but  the  owner's  contract  for  the  ship, 
the  credit  is  given  to  them  only,  and  the  master  is  not 
liable  (c).     For  anv  damage  done  to  goods  by  the  negli-  Negligence 

*  of  master 

gence  of  the  master  and  crew,  the  owners  are  or  course  re-  and  crew. 
sponsible ;  and  where  the  damage  results  from  the  master's  Liability  of 
own  misconduct,  he  is  answerable  to  the  owners,  and  pro- 
bably also  directly  to  the  shipper  (d).  But  if  it  happen 
through  the  misconduct  of  the  mate,  or  others  of  the  crew, 
without  fault  on  the  part  of  the  master,  it  has  been  held 
that  he  is  not  answerable  to  the  owners  (e)  ;  nor  is  he  re- 
sponsible for  the  conduct  of  a  stevedore  appointed  by  the 
shipper,  to  have  the  charge  and  custody  of  the  goods  until 
they  were  laden  and  stowed  on  board  (/).  No  doubt,  in 
the  absence  of  a  custom  or  agreement  to  the  contrary,  it  is 
in  general  the  duty  of  the  master,  on  the  part  of  the  owner, 
to  receive  and  stow  the  goods  brought  alongside  to  be  taken 

(a)  Incolsen  ▼.  Hansen,  sup.  (d)  Begg  v.  Rhindy  13  D.  186. 

(6)  Edward  r.  Havill,  14  C.  (e)  Petries  v.  AitchUon,  16  F. 

B.  107.  C.  493. 

(c)  Farmer  v.  Davis,  1  T.  R.  {/)  Blakie  v.  Stembridge,  29  L. 

108.  J.,  C.  P.  212. 
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on  board.  But  a  stevedore  has  from  the  earliest  times 
been  known  as  an  agent  distinct  from  the  crew ;  and  al- 
though the  master  may  control  him  in  the  stowage  of  the 
goods  to  the  extent  necessary  for  the  proper  trimming  of  the 
ship,  he  is  the  servant  of  the  shipper  and  not  of  the  ship, 
for  whose  acts  accordingly  the  master  is  not  responsible. 

In  certain  circumstances^  ships  are  bound  to  employ  a 
properly  qualified  pilot,  who  practically  has  the  command 
of  the  ship  while  she  is  in  his  charge.  The  master  must  be 
governed  by  the  pilot's  discretion  as  to  the  time  and  place 
at  which  a  vessel  should  be  brought  up  (a),  the  manner  of 
lowering  the  anchor  previous  to  bringing  her  to  her  anchor- 
age, etc. ;  and  it  is  the  duty  of  the  master  of  a  steam-tug  to 
obey  the  directions  of  the  pilot  in  charge  of  the  vessel  in 
tow  (b).  But  when  the  pilot  is  drunk  or  otherwise  dis- 
qualified, the  master  is  entitled  to  disregard  the  pilot's  direc- 
tions, and  take  the  management  of  his  vessel  into  his  own 
hands  (c).  It  was  formerly  decided,  that  where  loss  or 
damage  is  occasioned  by  the  act  of  the  pilot,  the  ship  was 
exempt  from  responsibility  (d) ;  and  in  further  confirmation 
Owner  not   of  this  rule,  it  is  now  enacted,  that  ^  no  owner  or  master  of 

liable  for  ^ 

pilot  .  any  ship  shall  be  answerable  to  any  person  whatever  for  any 
loss  or  damage  occasioned  by  the  fault  or  incapacity  of  any 
qualified  pilot  acting  in  charge  of  such  ship  within  any  dis- 
trict where  the  employment  of  such  ship  is  compulsory  by 
law'  (e).  But  where  the  employment  of  a  pilot  was  not 
compulsory,  the  owners  are  answerable  for  him,  in  the  same 
way  as  they  are  responsible  for  the  negligence  of  their 
other  servants  (/). 

(a)  The  *  George,'  2  Rob.  886.  (d)  The  *  Protector,'  1  Wm. 

(b)  The  '  Gipsy  King,'  2  Rob.      Rob.  45. 
587 ;  The  *  Christina,'  8  Rob.  27.         (e)  §  888. 

(c)  The  '  Girolamo,'   8  Hag.         (/)  The  *  Peerleaa,'  80  L.  J., 
176.  Ad.  89. 
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As  regards  the  shipowner's  responsibility  respecting  the  Oonvev- 

conveyance  of  goods^  there  are  three  cases  to  be  distin-  goods. 
goished : — 

1.  The  ship  may  be  taken  under  a  charter-party  for  a  Charter  of 
certain  period,  or  for  a  particular  voyage,  to  be  employed  |i*?/r 
by  the  charterer  himself  in  a  given  service.    This  operates 

a  demise  or  bailment  of  the  .ship  to  the  charterer  (a),  who 
is,  of  course,  liable  to  the  parties  whose  goods  he  imdertakes 
to  carry  for  any  damage  which  they  may  sustain  during  the 
voyage.  But  where  a  vessel  is  hired,  with  her  crew,  for 
a  certain  term — the  hirer  to  pay  the  wages  and  all  expenses 
— the  owner,  notwithstanding  of  her  not  being  subject  to 
his  control  at  the  time,  is  held  responsible  for  the  sinking 
of  another  ship  through  the  negligence  of  the  master  and 
mariners  of  the  vessel  (b).  The  question  is,  Whose  servants 
were  the  crew  who  caused  the  damage?  and  so,  where  a  steam- 
tug  was  hired  to  serve  a  ferry  for  a  day,  and  a  passenger 
was  injured  by  the  negligence  of  those  on  board,  the  owners 
of  the  tug,  and  not  the  lessees  of  the  ferry,  were  held  an- 
swerable for  the  consequences,  although  the  contract  for 
safe  conveyance  had  been  made  with  the  latter  (c). 

2.  The  ship  may  be  hired  by  a  charter-party,  consti-  Charter  of 
tuting  a  contract  of  affreightment  properly  so  called,  but  ship. 
under  which  the  possession  of  the  ship  still  remains  with 

the  owner.  Here  the  owner  is  the  carrier  of  the  goods ; 
the  master  is  still  his  servant,  and  he  is  responsible  for  any 
failure  to  convey  the  cargo  according  to  the  terms  of  the 
contract. 

3.  The  goods  may,  without  a  charter-party,  be  received 
on  board  what  is  called  a  general  ship,  placed  at  the  service 

(a)  James  v.  Jones,  3  Esp.  27.  (c)  Dahsell  v.  Tyrer,   1  E.  B. 

(6)  Fenton  v.  City  of  Dublin      and  E.  899. 
Steam  Packet  Co.,  8  Ad.  andE.  885. 
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of  the  public  generally  for  the  conveyance  of  the  goods  to 
Bill  of  the  place  of  their  destination.  In  this  case  the  evidence  of 
the  contract  is  usually  a  bill  of  lading,  whereby  the  master 
acknowledges  receipt  of  the  goods,  and  undertakes  to  deliver 
them  in  the  like  good  order  and  condition  to  a  person  named, 
or  his  assignees — 'the  act  of  God,  the  king^s  enemies,  fire,  and 
all  and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  whatever  nature  soever,  excepted'  (a).  By- 
statute,  the  bill  of  lading  is  conclusive  evidence  between  all 
parties  interested,  .except  the  shipper  and  shipowner,  of  the 
shipment  of  the  goods,  and  the  terms  of  the  shipment.  It  is 
transferable  by  indorsement,  and  the  property  in  the  goods 
passes  to  the  indorsee,  who  thereby  becomes  vested  with 
all  rights  of  suit,  and  is  subject  to  the  same  liabilities  in 
respect  of  such  goods  as  if  the  contract  had  been  made  with 
himself.  The  master  is  liable  to  the  consignee  or  indorsee  if 
the  bill  of  lading  has  been  signed  without  the  goods  being  on 
board,  unless  the  holder  of  the  bill  of  lading  had  notice  at  the 
time  of  receiving  it  that  the  goods  were  not  put  on  board  (b). 
A  charter-party  usually  stipulates  in  favour  of  the 
shipper — 

1.  That  the  ship  shall  be  tight,  staunch,  and  strong, 
furnished  with  every  requisite  for  the  voyage. 

2.  That  she  will  be  ready  to  receive  a  cargo  by  a  day 
appointed. 

3.  That  after  loading  she  will  sail  with  all  convenient 
speed  to  her  destination,  and  (the  dangers  of  the  seas  ex- 
cepted) deliver  her  cargo  in  good  order  and  condition  to  the 
merchant  or  his  assigns. 

On  the  other  hand,  the  merchant  is  bound — 

1.  To  load  and  unload  within  a  limited  number  of  days. 

2.  To  pay  freight, 
(a)  18  and  19  Vict.,  c.  111.  (6)  18 and  19  Vict.,  c.  Ill,  §  3. 
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In  the  oonstmction  of  these  instramentSy  it  has  been 
held  that  the  words  descriptive  of  the  present  situation  of 
the  vessel  are  not  merely  descriptive^  but  imply  a  war- 
ranty or  form  a  condition  precedent  to  her  earning  freight. 
The  expression  *  now  at  sea,'  or  *  now  in  the  port  of  A./ 
is  of  this  character  (a) ;  so  the  phrase  ^  Al '  warrants 
that  she  was  ^Al*  at  the  time  of  making  the  charter- 
party  (i).  In  like  manner,  the  owner  undertakes  that 
his  ship  shall  be  seaworthy,  and  sufficient  for  the  service  for 
which  she  is  hired.  In  a  very  early  case,  it  was  held  that 
those  ordinary  hazards,  not  arising  from  stress  of  weather  or 
any  such  extreme  accidents,  but  from  the  condition  of  the 
ship,  lie  not  on  the  merchant,  but  on  the  master,  who  must 
have  his  ship  sufficient  at  his  peril ;  and  there  is  no  difference 
whether  the  master  be  aboard  or  not  (c).  So  the  master  of 
a  ship  was  held  liable  for  damage  by  sea-water  to  lint, 
unless  he  could  prove  that  the  leaks  were  occasioned  by  a 
storm  or  other  stress  at  sea  (d). 

A  stipulation  about  the  time  of  sailing  imports  an  obli- 
gation to  observe  it  reasonably ;  and  if  neglected,  it  subjects 
the  party  to  the  damage  thence  arising  to  the  shippers.  A 
fortnight's  unnecessary  detention  at  a  foreign  port  has  been 
held  to  be  unreasonable  (e). 

Where  damage  is  claimed  on  the  ground  of  the  insuf- 
ficiency of  the  vessel,  the  pursuer  is  not  bound  to  take  an 
issue  of  unseaworthiness.  The  issue,  for  example,  may  be 
whether  the  vessel  was  in  a  leaky  condition  (/). 

(a)  Bekn  y.  BumesSy  82  L.  J.  {c[)LamontY.Boswell,}IL.10109\ 

Rep.,  Q.  B.  204  ;  Olive  v.  Booker,  Wilkie  v.  Geddes,  3  Dow,  37. 

1  Ex.  416.  (e)    Tennent  v.  Carmichael,  5 

(6)  Hurst  y.  Usbome,  25  L.  J.,  D.  639. 

C.  P.  209.  (/)    Young  y.   Mann,  19  D. 

(c)  Laurie  y.  Angus,  M.  10107  786.    See  also  Napier  y.  Leith, 

(7  Noy.  1677).                              _  .,21  D.  561. 


436 


RESPONSIBILITY  OF  SHIPOWNERS. 


Convey- 
ance 


ey-  At  common  law,  the  owner  is  liable  to  passengers  on 

pauengera.  board  his  vessel  for  injuries  resulting  from  the  defective 
condition  of  his  ship,  or  the  negligence  of  her  officers  or 
crew.  In  emigration  ships  going  to  or  coming  from  some 
place  out  of  Europe,  and  not  being  in  the  Mediterranean  Sea, 
the  duties  of  a  shipowner  to  his  passengers  are  now  to  a  large 
extent  a  matter  of  statutory  regulation.  By  the  Passengers 
Act,  1855,  the  master,  together  with  the  owner  or  charterer, 
is  required,  before  proceeding  to  sea,  to  grant  a  bond  (a) 
that  the  ship  is  seaworthy,  and  that  the  provisions  of  the 
statute  shall  be  complied  with.  These  provisions  refer  to 
accommodation,  victualling,  comfort,  cleanliness,  and  safety 
of  those  on  board.  Where  the  passage  is  not  provided  ac- 
cording to  the  contract,  from  any  cause  other  than  the  pas- 
senger's default,  th^  passage-money,  with  compensation  not 
exceeding  L.IO,  is  to  be  returned  to  him  (i).  If,  from  wreck 
or  any  other  cause,  a  passenger  ship  shall  not  land  her  pas- 
sengers at  the  place  agreed  upon,  a  passage  to  such  place 
must  be  provided  in  some  other  ship  to  sail  within  six  weeks, 
and  in  the  meantime  subsistence  money  must  be  allowed 
them  (c). 

A  seaman  has,  at  common  law,  an  action  against  the 
owner  of  the  vessel  to  which  he  belonged,  on  the  ground 
that  he  had  been  abandoned  by  the  master  at  a  foreign 
port  (d).  But  this  matter  is  now  provided  for  by  the  Mer- 
chant Shipping  Act.  If  he  is  discharged  abroad,  the  master, 
besides  being  bound  to  provide  him  his  wages,  is  required  to 
find  him  employment  in  some  other  ship,  or  to  furnish  him 
with  the  means  of  coming  home  {e)  ;  and  if  he  is  left  ashore, 


Claims  of 
seamen. 


(a)  18  and  19  Vict.,  c.  119, 
§63. 
(&)  §  48. 
(c)  §  51. 


(d)  Gowans  v.  Thomson^  6  D. 
606. 

(e)  §  205. 
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on  the  ground  of  his  unfitness  or  inability  to  proceed,  the 
master  is  bound  to  deliver  a  full,  true,  and  particular  account 
of  the  wages  due  to  him  to  some  public  shipping-master  or 
other  officer,  and  to  pay  them  either  by  bill  or  in  money  (a). 
Officers  of  her  Majesty  are  directed  in  foreign  countries  to 
provide  for  the  assistance  of  British  seamen  and  appren- 
tices who  have  been  shipwrecked,  discharged,  or  left  behind, 
or  who  are  in  distress,  until  they  are  able  to  provide  them 
with  a  passage  home.  And  the  master  of  every  ship  home- 
wards bound  is  required  to  find  a  passage  and  subsistence 
to  such  seamen  and  apprentices,  not  exceeding  one  for  every 
fifty  tons  burden.  Advances  and  services  of  this  descrip- 
tion are  repaid  out  of  the  fund  granted  by  Parliament  for 
the  relief  of  distressed  British  seamen  (b). 

There  is  no  warranty  on  the  part  of  the  owner  to  the 
seamen  on  board  that  the  vessel  is  fit  for  the  voyage ;  and 
therefore,  if  the  owner  does  not  know  that  she  is  insufficient, 
and  if  there  is  no  personal  blame  on  his  part,  he  is  not  liable 
to  an  action  at  the  instance  of  the  seamen  for  extra  labour 
rendered  necessary  by  the  ship's  being  leaky  (c). 

^  There  are,'  says  Lord  Stowell,  ^  four  possibilities  under  Collision. 
which  an  accident  at  sea  may  occur. 

^  In  the  first  place,  it  may  happen  without  blame  being 
imputed  to  either  party,  as  where  the  loss  is  occasioned  by 
a  storm  or  any  other  vis  major.  In  that  case,  the  misfor- 
tune must  be  borne  by  the  party  on  whom  it  happens 
to  light,  the  other  not  being  responsible  to  him  in  any 
degree. 

^  Secondly,  a  misfortune  of  this  kind  may  arise  where 
both  parties  are  to  blame — where  there  has  been  a  want  of 

(a)  §  209  ;   25  and  26  Vict.,  (c)  Couch  v.  S(eel,  3  E.  andB. 
c.  63,  §  19.                                         402. 

(b)  §§  211,  212. 


both  ves- 
sels to 
blame. 
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dae  diligence  or  skill  on  both  sides.  In  such  a  rase 
rale  of  law  is,  that  the  loss  most  be  apportioned  between 
them,  as  having  been  occasioned  by  the  fault  of  both  of 
them. 

^  Thirdly,  it  may  happen  by  the  misconduct  of  the  soStf- 
ing  party  only ;  and  then  the  rule  is,  that  the  sufiFering  pu^ 
must  bear  his  own  burden. 

^  Lastly,  it  may  have  been  the  fault  of  the  ship  which  no 
the  other  down  ;  and  in  this  case  the  injured  party  irod'i 
be  entitled  to  an  entire  compensation  from  the  other  (a). 
Where  In  the  first,  third,  and  fourth  of  these  cases,  maritiiK 

law  does  not  differ  from  the  common  law.  In  the  secooii 
however,  there  is  a  difference  of  a  very  peculiar  kind,  9TiM 
from  an  arbitrary  provision  in  the  law  of  nations,  sajip^ 
to  have  been  established  from  views  of  geoend  eipe- 
diency  (b) ;  but  frequently  so  opposed  to  the  dictates  d 
natural  justice,  that  the  rule  has  been  characterized  as  > 
^judicium  nuHcunC  (c).  In  the  oonmion  law,  where  bodi 
parties  are  to  blame,  neither  can  recover  as  against  tbe 
other ;  but  were  this  to  hold  at  sea,  the  master  of  a  1^ 
ship  might  be  careless  of  the  safety  of  the  smaller  craft  witb 
which  he  might  come  in  contact.  He  is  accordingly  stiiiui- 
lated  to  the  exercise  of  proper  caution  by  being  made  topij 
one-half  of  the  damage  resulting  from  the  collision.  So  it 
was  settled  by  the  House  of  Lords  in  the  case  of  H(y  v-  ^ 
Neve  (d).  In  that  case  the  ship  *  Wells'  had  been  endci- 
vouring  to  make  her  way  into  the  Frith  of  Forth,  and  m 
come  to  an  anchor  in  the  fairway,  near  Inchkeith.  Donng 
a  very  blowy  night,  the  '  Sprightly'  came  upon  her,  and  she 

(a)   *  The  Woodrop  Sims;   2  (c)  Cleirac,  quoted  in  Sk*' 

Dods,  83.  Abbot,  232. 

(h)  De    VaujT  v.   Labrador,  \  (d)  2  S.  A  pp.  401. 
Ad.  and  E.  420. 
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was  run  down,  and  with  her  cargo  totally  lost.  In  an  action 
brought  by  the  owners  of  the  ^  Wells/  it  was  held  that  both 
were  to  blamoi — the  ^  Wells'  in  nOt  showing  a  light,  as  she 
ought  to  have  done  when  she  saw  the  ^Sprightly'  coming 
down  upon  her ;  and  the  ^  Sprightly'  in  not  having  a  proper 
look-out,  considering  the  place  where  she  was.  On  these 
facts,  the  Court  of  Session,  thinking  that  the '  Sprightly'  was 
most  to  blame,  held  her  liable  in  two-thirds  of  the  damage ; 
but  on  appeal  this  judgment  was  reversed  by  the  House  of 
Lords,  who  held  that,  as  there  were  faults  on  both  sides,  the 
whole  damage  done  to  the  '  Wells'  fell  to  be  borne  by  the 
parties  equally  (a).  This  rule  of  equal  division  applies  to  Partition 
every  case  of  mutual  blame,  to  the  exclusion  of  the  inquiry 
who  was  most  to  blame,  or  in  what  degree  the  parties  were 
to  blame  respectively.  The  sums  representing  the  damage 
done  to  both  ships  are  added  together,  and  the  amount  is 
equally  divided  between  them  (b).  The  rule  applies  not 
only  to  the  open  sea,  but  to  collisions  within  the  jurisdiction 
of  the  former  Admiralty  Court  of  Scotland,  the  powers  of 
which  are  now  vested  in  the  Court  of  Session  (c)  ;  namely, 
^  to  all  ports,  harbours,  or  creeks,  and  fresh  waters  or  navi- 
gable rivers  below  the  first  bridge  or  within  the  flood's  mark, 
so  far  as  the  same  does  or  can  at  any  time  extend'  (d). 

There  are  now  in  force  certain  rules  as  to  lights,  fog-  Admiralty 
signals,  and  steering  and  sailing,  which  have  been  declared  uom.^* 
part  of  the  general  statutory  law,  which  all  masters  and 
owners  of  vessels  are  bound  to  obey;    and  in  case  any 

(a)  Clyde  Ship,  Co,  v.  Glasgow  Mur.  167  ;  Bums  v.  Stirling,  2 

and  Londonderry   Steam  Packet  Mar.  93. 

Co.,  21  D.  898  ;  Finlay  v.  Thorn-  (c)  11   Geo.  IV.  and  1  WiU. 

son,  4  D.  776.  IV.,  c.  69. 

(6)  Boetcher  v.  Carron  Co.,  17  (d)  1681,  c.  16,  an  Act  *con- 

Jan.   1861 ;    fnnes   y.    Olastt,   4  cerning  the  jurisdiction  of    the 

Admiral  Court.' 


440  RESPONSIBIUTY  OF  SfflPOWNERS. 

damage  to  person  or  property  arises  from  their  non-observ- 
ance,  the  damage  is  deemed  to  have  been  occasioned  by  the 
person  in  charge  of  the  deck  at  the  time,  'onless  it  is 
shown  to  the  satisfaction  of  the  Court  that  the  circum- 
stances of  the  case  made  a  departure  from  the  regulation 
necessary'  (a). 
CoUisions  By  section  298  of  the  Merchant  Shipping  Act,  it  is  de- 

their  non-  clared  that  if  y  in  the  case  of  collision,  it  appears  to  the  Court 
that  it  was  occasioned  by  the  non-observance  of  any  of  the 
said  rules,  the  owner  of  the  ship  by  which  such  rule  has 
been  infringed  shall  not  be  entitled  to  recover  any  recom- 
pense whatever  for  any  damage  sustained  by  such  ship  in 
such  collision,  etc*  This  enactment,  it  will  be  seen^  applied 
only  to  the  case  of  the  delinquent  occupying  the  position 
of  pursuer,  and  in  that  case  his  fault  is  to  operate  as  a  bar 
to  his  right  to  recover;  but  it  makes  no  provision  as  to 
the  extent  of  hb  liability  in  respect  of  the  breach  of  the 
regulations  when  he  happens  to  be  defender.  It  therefore 
became  necessary,  in  the  Amendment  Act,  to  remedy  this 
defect  by  enacting  that,  in  the  case  put,  the  ship  by  which 
the  regulations  have  been  infringed  shall  be  deemed  to  be  tn 
faulty  unless  it  is  shown  to  the  satisfaction  of  the  Court  that 
the  circumstances  of  the  case  made  a  departure  from  the 
regulations  necessary  (&)•  Each  ship  is  required  to  assist 
the  other ;  and  on  any  failure  to  do  so  without  a  reasonable 
excuse,  the  collision  is  deemed  to  have  been  occasioned  by 
his  wrongful  act,  neglect,  or  default  (c).  The  result  there- 
fore is,  that  every  person  guilty  of  a  breach  of  the  regulations 
is,  presumptione  juris  et  de  jure^  held  to  be  in  fault.  This, 
however,  is  quite  consistent  with  his  being  to  blame  in 
respect  of  doing,  or  omitting  to  do,  many  things  as  to  which 

(a)   25  and  26  Vict.,  c.  68,  (6)  lb.,  §  29. 

§  28.  (r)  §  33. 
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the  regulations  are  silent.  No  code  could  be  framed  which 
would  completely  exhaust  a  mariner^s  duty,  and  many  cases 
may  be  figured  in  which  a  ship  might  be  condemned  for 
a  fault  not  mentioned  in  the  Act  of  Parliament  Sailing 
at  an  excessive  and  dangerous  speed  is  an  example.  It 
has  also  been  decided,  that  sec.  298  being  a  penal  clause, 
ought  to  be  strictly  construed ;  and  consequently  it  does  not 
disentitle  the  owner  of  the  cargo  on  board  a  delinquent  vessel 
from  recovering — ^the  owners  of  the  cargo  being  innocent 
in  the  matter  (a). 

In  our  old  law,  the  decisions  conflicted  as  to  the  extent  of  Limitotion 

of  rospon- 

a  shipowner's  responsibility  for  the  skipper's  fault.  At  one  sibUity  of 
time,  the  owners  were  held  liable  each  for  the  value  of  his  ownen. 
share  in  the  ship  (b) ;  at  another,  they  were  found  liable 
in  aolidum  for  the  damage  done  by  the  skipper's  fault,  irre- 
spective of  the  extent  of  their  interest  in  the  vessel  (e).  At 
various  times  a  large  number  of  Acts  have  been  passed, 
engrafting  certain  limitations  on  the  common  law  obligations 
of  shipowners ;  but  the  law  on  this  subject  is  now  all  con- 
tained in  the  Merchant  Shipping  Act  of  1854  (17  and  18 
Vict.,  c.  104))  and  the  Merchant  Shipping  Amendment  Act 
of  1862  (25  and  26  Vict.,  c.  63). 

By  the  Act  25  and  26  Vict.,  c.  63,  it  is  provided 
(sec.  54)  that  the  owners  of  any  ship,  whether  British  or 
foreign  (d)j  shall  not  be  answerable  in  damages  beyond 
a  certain  limited  amount  in  cases  where  all  or  any  of  the 

(a)  The '  Milan/   31  L.  J.,  Ad.  (d)  It  would  Mem  that  this 

105.  enactmoit  does  not  affect  cases 

(6)  Learmonth  y.  Guthrie^  M.  oocairing  ont  of  Britiah  waters, 

14671.  between  foreignerB,  or  between 

(c)   Carnegie    y.   Napier^    M.  a  foreigner  and  a  British  ship. 

14671 ;  Anna  ▼. Morion.U,  14672;  See  Cope  v.  Doherty,  4  K.  and  J. 

Grote  V.  Sutherland,  1  Br.  Sup.  367;  The  *Wild  Ranger/  1  N.  R. 

640,  M.  14631.  132. 
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following   events    occnr    without    their    custiial  fauli  ot 
privity : — 

1.  YIThere  any  loss  of  life  or  personal  injury  is  caused 
to  any  person  being  carried  in  such  ship. 

2.  Where  any  damage  or  loss  is  caused  to  any  goods, 
merchandise,  or  other  things  whatsoever  on  board  any  sndi 
ship. 

3.  Where  any  loss  of  life  or  personal  in  jury  is,  by  reisoo 
of  the  improper  navigation  of  such  ship  as  aforesaid,  caosed 
to  any  person  carried  in  any  other  ship  or  boat. 

4.  Where  any  loss  Or  damage  is,  by  reason  of  the  iia- 
proper  navigation  of  such  ship  as  aforesaid,  caused  to  uj 
other  ship  or  boat,  or  to  any  goods  or  merchandise,  or  otk 
things  whatsoever,  on  board  any  other  ship  or  boat 

The  damages  recoverable  in  these  cases  is  limited  tou 
aggregate  of  L.15aton,in  respect  of  loss  of  lif e  or  petstHul 
injury,  and  L.8  a  ton  in  respect  of  damage  to  ships  and 
goods.  This  method  of  computation  comes  in  place  of  tk 
old  rule,  under  which  the  owner  was  liable  to  the  extent  of 
the  value  of  the  ship  and  freight. 

It  will  be  seen  that  there  is  no  limitation  of  the  liability 
of  the  master,  who  is  responsible  both  to  the  owner  and 
third  persons  in  respect  of  collisions  caused  by  his  negb- 
genoe.  But  a  superior  officer  of  a  Queen's  ship  is  not 
responsible  for  the  act  of  an  officer  under  his  conuDand. 
The  legal  responsibility  rests  with  the  wrongdoer  (a). 

Wherever  an  injury  has  been  caused  to  any  of  ber 
Majesty's  subjects  by  a  foreign  ship  in  any  part  of  tbe 
world,  she  may  be  detained  on  the  order  of  the  Court  of 
Session,  or  of  the  Sheriff  within  whose  jurisdiction  sbe 
happens  to  be,  till  security  has  been  found  for  any  damage* 
and  expenses  which  may  be  reciovered  in  any  action  respecting 

(a)  Shairod,  4  Exch.  600. 
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such  injuiy  (a).  The  principle  on  which  compensation  is 
given  in  cases  of  collision  is,  as  far  as  possible,  restitutio  in 
integrum.  In  case  of  partial  loss,  an  allowance  for  damage 
has  been  given  in  addition  to  the  actual  amount  of  the  loss ; 
but  in  cases  of  total  loss,  nothing  is  given  beyond  the  full 
value  of  the  vessel  (i). 

It  is,  moreover,  provided,  that  no  owner  of  any  sea- 
going ship,  or  share  therein,  sho]ald  be  liable  to  make  good 
any  loss  or  damage  that  might  happen  without  his  actual 
fault  or  privity  of  or  to  any  of  the  following  things  :— 

1.  Goods  or  merchandise  on  board  his  ship  by  reason 
of  fire, 

2.  Gold,  silver,  jewels,  etc.,  by  reason  of  robbery,  em- 
bezzlement, making  away  or  secreting  thereof,  unless  the 
owner  or  shipper  thereof  has,  at  the  time  of  shipping,  the 
same  inserted  in  the  bills  of  lading,  or  otherwise  declared  in 
writing,  to  the  master  or  owner  of  such  ship,  the  true  nature 
and  value  of  such  articles  (c). 

(a)  17  and  18  Vict.,  c.  104,  (b)  *  Columbus,'  3  Will.  Rob. 

§  527.  168. 

(c)  Merchant  Ship  Act,  §  503. 
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FRAUD. 


The  relief  given  on  the  ground  of  fraud  is  but  an  extension 
of  the  principle,  that,  as  a  person  cannot  be  bound  save  of 
his  own  free  will,  no  one  who  engages  himself  while  labour- 
ing under  a  mistake,  ought  in  justice  to  be  held  to  his 
MiflUke.  undertaking.  Error  in  essentials  may  of  itself  be  a  suffi- 
cient ground  for  annulling  the  contract,  although  unaccom- 
panied by  deceit,  when  (1.)  it  relates  to  the  nature  of  the 
obligation,  as  when  the  one  party  intends  a  sale  and  the 
other  means  only  a  hiring ;  (2.)  to  the  subject  of  the  bargain, 
as  when  the  seller  is  thinking  of  one  thing  and  the  buyer  of 
another ;  (3.)  to  the  person  with  whom  he  is  dealing  when 
that  goes  to  the  essence  of  the  transaction,  as  in  marriage 
donation  and  guarantee;  or  (4.)  to  the  consideration  or  price, 
as  when  delivery  is  given  in  consideration  of  a  bank  cheque 
which  proves  to  be  of  no  value  (a).  But  in  the  general 
case,  error  in  all  other  particulars — «.^.,  as  to  the  person 
with  whom  he  is  dealing  when  his  individuality  is  of  no 
moment,  the  quality  of  the  subject  of  the  treaty,  the 
motive  with  which  it  was  entered  on,  and  the  advantages 
anticipated  from  it — does  not  give  any  clium  to  redress  when 
there  is  bona  fides  on  the  other  side.  The  existence  of  mala 
fidesy  however,  gives  the  matter  a  totally  different  aspect. 
To  provide  for  mistakes  of  the  description  mentioned, 
resulting  from  that  cause,  is  the  main  purpose  of  the  law 

applicable  to  fraud. 

(a)  1  BeU*8  Com.  22. 
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As  regards  damages,  the  distinction  between  dolus  inci- 
dena  and  doliu  dans  causam  contractui  is  of  little  practical 
importance.  The  latter  annals  the  contract,  the  former  does 
not;  but  dolus  of  any  kind  will  always  entitle  the  injured 
party  to  be  indemnified  (a) :  nay,  every  fraudulent  act, 
whether  incident  to  a  contract  or  not,  gives  rise  to  a  claim  for 
compensation.  If,  for  instance,  one  hands  a  gun  to  another, 
telling  him  he  may  use  it  with  safety,  when  he  knows  the 
contrary,  and  the  gun  bursts  when  in  the  act  of  being  fired, 
the  person  guilty  of  the  deceit  must  make  good  the  dam- 
age (b).  But  here  it  is  to  be  observed,  that  the  loss  must  p^^^ 
be  the  direct  and  necessary  result  of  the  deceit ;  for  it  is  not  jj*^^'*^ 
the  fraud,  but  the  resulting  prejudice,  which  is  the  ground 
of  complaint,  and  consequently  the  case  must  have  within 
it  these  two  elements — consilium  fraudisy  eventus  damni. 
The  pursuer  undertakes  to  prove  the  existence  of  a  positive 
loss,  and  if  he  fail,  his  action  is  at  an  end.  ^  If  the  party 
misrepresents  or  conceals,  however  fraudulently,  however 
wrongfully,  and  however  wickedly,  to  another  with  whom 
he  is  treating,  and  if  that  other,  notwithstanding  the  misre- 
presentation, discovers  the  truth,  and  notwithstanding  the 
concealment,  get  at  the  fact  concealed  before  he  sign  the 
contract,  the  misrepresentation  and  concealment  go  for  just 
absolutely  nothing'  (c).  It  is  fraud  without  damage  which 
is  not  actionable. 

The  converse  of  this  proposition,  that  damage  without  ^ 

r     r  7  o  Damage 

fraud  is  not  actionable,  also  holds  equally  true.    The  ques-  without 

*■        ^  *  fraud  not 

tion  put  to  the  jury  is,  whether  the  loss  sustained  occurred  actionable. 
through  the  false  and  fraudulent  misrepresentations  of  the 

(a)     Per  Lord  Mackenzie  in  (c)    Per   Lord   Brougham  in 

Watt  V.  Findlaf,  8  D.  5S2.  Irvine  v.   Kirkpatrick,  7  Bell's 

(6)  Langridge  r.  Levy,  2  M.  App.  186 ;  M'LeUand,  5  D.  1032. 
and  W.  bSO,  4  M.  and  W.  387. 
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defender.  The  simple  telling  of  a  lie,  unaccompanied  with 
the  intention  that  it  should  be  acted  on^  gives  no  right  to 
redress.  The  two  elements,  deceit,  and  deceit  used  for  a 
purpose,  are  both  essential  to  the  mdntenance  of  the  suit : 
for,  however  untrue  the  statement  may  be,  if  there  was  no 
wrongful  motive,  there  is  no  responsibility  incurred ;  and  a 
verdict  finding  that  the  representation  was  false,  but  not 
made  fraudulently,  is  a  verdict  for  the  defender  (a).  On  the 
other  hand,  it  is  not  necessary  that  there  should  be  anything 
of  a  fraudulent  intent  in  a  criminal  sense.  The  defender 
may  be  free  from  a  corrupt  motive,  either  in  the  sense  of 
seeking  a  gain  to  himself  or  maliciously  doing  an  injury  to 
another,  and  yet  be  guilty  of  a  ^  fraud  in  law,*  which  con- 
sists in  knowingly  aessrting  that  which  is  false  in  fact,  to  the 
damage  of  another.  If  a  lie  is  intentionally  told  in  circum- 
stances entitling  the  other  party  to  act  on  it,  and  a  prejudice 
follows,  the  deceiver  is  responsible  for  the  consequences. 

Elements  Thus,  in  an  action  founded  on  deceit,  the  pursuer  has  to 

action.        establish  these  five  propositions : — 

1.  That  the  statement  was  contrary  to  fact. 

2.  That  the  defender  either  knew  it  to  be  imtrue,  or  had 
no  honest  belief  in  its  truth. 

3.  That  the  statement  was  made  with  the  intention  that 
it  should  be  acted  on,  or  in  circumstances  entitling  the  other 
party  to  act  on  it. 

4.  That  it  was  so  acted  on.    And, 

5.  That  the  damage  sued  for  was  the  necessary  result 
thereof. 

Now,  a  statement  inconsistent  with  fact  may  be  made — 

(a)  Dohbie    v.    Johnston^    19  1012,  where  a  misrepresentation 

June  1861 ;    Balmer  v.  Hogarthy  not  fraudulent,  leading  tofmate- 

8  S.   715 ;  but  see  Adamson  v.  rial  error,  was  held  to  avoid  a 

Glasgow  Water  Commrs.y  21  D.  speculative  contract. 
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(1)  when  the  party  believes  it  to  be  true;  (2)  when  he  knows 
it  to  be  untrue ;  (3)  when  he  is  not  in  a  position  to  affirm 
positively  whether  it  is  true  or  false,  but  at  the  same  time 
believes  it  to  be  untrue ;  and  (4)  without  believing  it  to  be 
untrue,  he  may  not  believe  it  to  be  true. 

In  the  first  case  he  is  wholly  innocent ;  in  the  second 
and  third  he  is  prompted  by  actual  malice ;  in  the  fourth  False  state- 

e         ,.         1         ,  .1  11  mentmade 

he  may  be  guiltless  of  malice,  but  he  acts  with  a  reckless-  b^  a  penon 
ness  equivalent  to  malice,  which,  according  to  the  character  knowledge 
in  which  the  falsehood  was  uttered  or  the  relation  subsisting  subject, 
between  the  speaker  and  the  person  addressed,  may  or  may 
not  infer  legal  responsibility.  If  the  statement  was  made 
on  an  indifferent  subject,  and  under  circumstances  which 
did  not  infer  a  warranty  of  its  accuracy,  the  person  may  be 
speaking  rashly,  but  he  is  guilty  of  no  dishonesty,  for  he  is 
not  seeking  to  mislead  anybody.  But  if  the  statement  was 
made  with  the  intention  that  it  should  be  believed  and 
acted  on,  he  is  guilty  of  dishonesty  in  undertaking  to  speak 
on  a  subject  of  which  he  has  no  personal  knowledge  himself, 
— more  particularly  if  he  has  the  means  of  knowledge,  and 
is  supposed,  from  his  position,  to  be  intimately  conversant 
with  the  matter  to  which  his  statement  relates.  ^  If  a  man,' 
says  Mr  Justice  Maule,  ^  having  no  knowledge  on  the  sub- 
ject, takes  it  upon  him  to  represent  a  certain  state  of  facts 
to  exists  he  does  so  at  his  peril ;  and  if  it  be  done  either  with 
a  view  to  secure  some  benefit  to  himself  or  to  deceive  a  third 
person,  he  is  in  law  guilty  of  fraud,  for  he  takes  upon  him- 
self to  warrant  his  own  belief  of  the  truth  of  that  which  he 
asserts.  Although  the  person  making  the  representation 
may  have  no  knowledge  of  its  falsehood,  the  representation 
may  still  have  been  fraudulently  made'  (a). 

(a)  Evana  y.  Edmonds^  13  C.      and  B.  476 ;   Wontner  y.  Sharp^ 
B.  775 ;   Gerhard  v.  Bates,  2  E.      4  C.  B.  404  ;  Polhill  v.  Walter,  3 
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Conceal-  Fraud  is  either  positive  or  negative.     It  is  either — 

ment  *^  o 

(1)  expressio  faUiy  the  actual  telling  of  a  lie ;  or  (2)  aup" 
pressio  veri^  the  concealment  or  suppression  of  material  facts 
which  the  party  was  bound  to  disclose.  The  knowledge 
withheld  must  relate  to  something  which  he  was  bound  to 
communicate.  But  if  the  other  party  is  entitled  to  know  a  fact 
of  which  he  was  not  informed,  it  is  not  necessary  to  show 
that  it  was  withheld  ex  animo  and  with  a  fraudulent  design. 
He  may  think  the  fact  was  immaterial^  he  may  imagine  that 
he  was  under  no  legal  obligation  to  tell,  or  he  may  have 
forgotten  the  fact  altogether,  or,  remembering  it,  he  may 
through  sheer  inadvertence  have  simply  forgotten  to  tell. 
In  all  these  cases  the  one  bound  to  make  the  disclosure 
would  be  acting  with  perfect  honesty  in  holding  his  peace, 
Y^^  and  yet  the  other  party  would  be  seriously  misled.  Now, 
duty  of  dis-  is  the  latter  to  be  without  redress  merely  because  the  error 
motive        under  which   he  laboured  was  not  wilfully  occasioned? 

imiDAtorial.  ,  

There  is  no  law  to  that  effect.  The  motive  of  the  conceal- 
ment is  wholly  immaterial.  If  there  was  a  duty  of  dis- 
closure, the  simple  question  for  the  jury  is,  whether  there 
was  a  failure  in  that  duty.  They  have  nothing  to  do  with 
what  was  passing  in  the  mind  of  the  other  party  at  the  time 
of  the  concealment,  for  that  would  make  the  right  to  relief 
depend  on  whether  he  was  a  person  of  good  sense,  or  had 
a  good  memory,  or  had  an  accurate  notion  of  what  was  the 
law.  ^  If,'  says  Lord  Campbell,  *  there  were  facts  within 
his  knowledge  which  he  was,  in  point  of  law,  bound  to 
divulge,  and  which  he  did  not  divulge,  the  other  party  is 
not  bound  by  the  deed  (a).    There  are  plenty  of  decisions 

B   and  A.  114;  DobU  v.  John-  (a)  Railton  v.  Matthew^  6  D. 

ston^  27  March  1861 ;  L.  J.-G.  536.      Reveraed^  3  Bell's  App. 

Inglis*  charge ;  Mr  Irvine  Smithes  56. 
R^x>rt. 
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to  that  effect  both  in  the  law  of  England  and  the  law  of 
Scotland.' 

This  duty  of  disclosure  varies  with  the  nature  of  the 
contract,  the  relation  subsisting  between  the  parties,  or  the 
circumstances  in  which  they  may  happen  to  be  placed  with 
regard  to  the  means  of  information  as  to  the  subject-matter 
of  the  treaty. 

1.  An  example  of  the  first  case  will  be  found  in  the  Contracts 

*  of  insiur- 

contract  of  insurance.  A  party  seeking  to  effect  an  insur-  ^^^ 
anoe,  knowing,  as  he  does,  better  than  any  one  else,  every- 
thing connected  with  the  subject  to  be  insured  and  the  risk 
to  be  incurred^  makes  his  proposal  on  the  implied  under- 
standing that  the  insurer  may  implicitly  rely  not  only  that 
his  statement  will  be  accurate  in  every  respect,  but  that  it 
will  be  also  full,  fair,  and  sufficient  (a).  He  is  therefore 
expected  to  make  a  clean  breast  of  all  he  knows  on  the 
subject ;  and  any  failure  to  communicate  a  fact  materially 
affecting  the  risk  undertaken,  however  innocent  the  over- 
look, will  void  the  contract.  Even  doubtful  rumours  (6), 
which  the  shipowner  may  not  himself  believe,  require  to  be 
disclosed ;  and  should  he  obtain  further  information  subse- 
quent to  the  application,  but  before  the  policy  is  under- 
written, it  is  his  duty  to  communicate  it  at  once  to  the 
underwriters.  Failing  to  do  so,  it  is  not  for  him  to  say  that 
all  the  circumstances,  so  far  as  known  to  him,  were  fully 
stated  at  the  time  when  the  risk  was  accepted  (c). 

Again,  cautionry  is  a  contract  in  which  an  unusual  Oautioiiry. 
degree  of  reliance  is  placed  by  the  cautioner  on  the  state- 
ments of  the  person  on  whose  behoof  he  consents  to  inter- 
Co)  HiU  y.   SObald^  2  Dow,      June  1803 ;  Bonker  y.  Smiih,  9 
263.  Feb.  1810 ;  Kinloch  y.  Campbell, 

(h)  Stewart  y.  Dunlop,  3  Pat.      14  June  1815. 
App.  14 ;  Murison  v.  Gibbon,  18         (c)  Grieve  v.  Young,  M.  7086  ; 
Jan.  1811;   Allan  y.  Young,  24      Scougaly.  Young,  Nf.  7081. 
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Where 
creditor  is 
notpriyyto 
debtor's 
fraud. 


Creditor 
bonnd  to 
teU  all  or 
nothing. 


Creditor 
holding  ont 
debtor  as 
trust- 
worthy. 


pose.  The  contract  bears  a  great  resemblance  to  the  con- 
tract of  insurance,  inasmuch  as  both  have  for  their  object 
a  prospective  gaarantee  against  a  possible  loss ;  but  while 
in  the  one  the  person  to  be  indemnified  is  necessarily  he  at 
whose  request  the  contract  is  made,  in  the  other  the  obliger 
may  be  an  entire  stranger  to  the  obligee,  who  may  know 
nothing  of  the  representations  on  the  faith  of  which  the  other 
has  consented  to  become  surety.  While,  therefore,  it  is 
incumbent  on  the  debtor  to  inform  the  cautioner  fully  and 
explicitly  of  his  circumstances,  and  of  every  matter  which 
may  affect  the  risk  undertaken,  it  must  be  remembered  that 
it  is  to  the  creditor  and  not  the  debtor  that  the  surety  is 
bound;  consequently,  it  is  only  when  the  fraud  is  practised 
with  the  creditor's  privity  that  the  cautioner  is  discharged  (a). 
Take  the  case  of  a  person  about  to  grant  a  loan  requiring 
the  borrower  to  find  security.  The  lender  knows  the  cir- 
cumstances of  the  borrower,  and  is  not  bound  to  communi- 
cate his  knowledge  to  the  proposed  cautioner,  who  is  put  on 
his  own  inquiry  on  the  subject,  and  ought  not  to  interfere 
at  all  unless  he  is  fully  aware  of  the  nature  and  extent  of 
the  responsibility  which  he  is  incurring.  But,  on  the  other 
hand,  if  information  is  asked^  it  must  be  faithfully  given ; 
and,  in  the  same  way,  should  the  lender  gratuitously  inter- 
fere, he  ought  either  to  tell  all  or  nothing  at  all.  ^  Thus,' 
says  Lord  Fullerton,  ^if  the  lender  chooses  to  state,  as  a  kind 
of  inducement  for  the  security,  that  the  borrower  owes  him 
L.10,000,  and  by  clear  implication  that  he  owes  him  no 
more,  and  it  turns  out  that  he  owes  him  L.20,000,  whether 
intentional  or  not,  there  is  a  keeping  back  of  a  fact  which 
I  most  hold  had  effect  on  the  mind  of  the  intended  cau- 
tioner' (6).   Nay,  without  directly  interfering  in  the  negotia- 


(a)  Webster  t.  ChrUiie^  5  Pat. 
App.  706. 


(&)  Royal  Bank  ▼.  Rankin^  6 
D.  1418. 
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tion  between  the  cautioner  and  the  debtor,  the  creditor  may 
render  himself  responsible  by  simply  holding  out  the  debtor 
as  trustworthy,  when  in  reality  he  is  not.    A  bank,  for 
example,  requiring  security  from  an  agent,  are  bound  to 
state  to  a  cautioner  whether  or  not  he  is  in  arrear ;  for,  by 
their  actings  towards  him,  they  raise  a  presumption  in  his 
favour,  which,  if  they  know  to  be  contrary  to  the  fact,  it  is 
their  duty  to  contradict.     *  If  a  body  of  men,'  says  Lord 
Eldon,  ^  employing  a  number  of  agents,  find  one  whom  they 
have  reason  to  suppose  not  trustworthy,  one  who  most  likely 
owes  them  large  sums  of  money,  and  call  upon  that  man  to 
give  sureties  both  for  his  past  and  future  dealings,  thereby 
holding  him  out  as  a  person  trustworthy,  when  they  know, 
or  have  strong  ground  for  suspecting,  that  he  is  not  ^o, — 
that  would  not  bind  the  sureties'  (a).    The  same  principle 
has  been  since  applied  to  the  case  of  all  employers  taking 
security  for  persons  in  their  employment  (6).    If  they  know 
that  the  circumstances  of  the  debtor  are  such  as  to  render 
the  cautioner's  obligation  unusually  hazardous,  they  ought 
to  mention  them  to  the  cautioner,  in  order  that  he  may 
execute  his  bond  with  his  eyes  open. 

2.  The  law  looks  with  extreme  jealousy  upon  all  trans-  Fiduciary 
actions  between  parties  holding  towards  each  other  a  con- 
fidential or  fiduciary  relation,  in  which  an  undue  influence 
may  be  exercised  by  the  one  over  the  other.  These  are 
the  relations  of  trustee  and  beneficiary,  guardian  and  ward, 
solicitor  and  client,  and  parent  and  child.  Proof  of  ^^SLi 
actual  unfairness  is  not  required,  but  on  grounds  of  public 
policy  it  is  presumed;  and  the  efPect  of  this  rule  is  to  cast 
on  the  party  holding  by  the  agreement,  the  burden  of 
proving  that  everything  was  fair  and  above  board — ^that 

(a)  Smiik  y.  Bank  of  Scotland,  (6)  RaUton  y.  Matthews^  3  Bell, 

/  S.  244,  8  Dow,  270.  56,  6  D.  636. 
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the  client,  ward,  beneficiary,  etc.,  executed  tlie  agreement 
freely  and  voluntarily,  with  fair  warning*  and  full  know- 
ledge of  all  the  facts — ^that  the  trustee,  guardian,  solicitor, 
etc.,  took  no  advantage  of  his  position  or  superior  know- 
ledge, but  that  he  communicated  everjrthing  which  he  knew ; 
and  that,  in  fact,  the  granter  of  the  deed  was  dealt  with  in 
the  same  way  as  if  he  had  been  a  stranger.  As  it  has  been 
expressed,  the  parties  must  deal  with  each  other  at  arm's 
length ;  and  to  secure  that  this  has  been  strictly  attended 
to,  the  burden  of  proof  is  shifted  to  the  trustee,  solicitor, 
etc.,  taking  the  benefit,  whereas  in  the  case  of  a  stranger  it 
lies  on  those  opposed  to  him  (a). 
Paotiity.  While  silliness,  short  of  mental  incapacity,  will  not  be  a 

ground  for  setting  aside  a  deed  followed  by  lesion  without 
some  act  of  deception,  the  fact  that  a  party,  from  weakness 
of  intellect,  was  liable  to  imposition,  may  often  be  an  im- 
portant element  in  the  proof  of  the  fraudulent  acts  by 
which  the  deception  was  effected.  Facility  and  lesion  are 
not  grounds  of  reduction,  without  some  evidence  of  cir- 
cumvention (6);  but  the  acts  of  persons  liable  to  imposition 
vrill,  on  slight  evidence,  be  held  void  in  Courts  of  Equity, 
if  the  nature  of  the  act  or  contract  justify  the  conclusion 
that  the  party  has  not  exercised  a  deliberate  judgment,  but 
that  he  has  been  imposed  on,  circumvented,  or  overcome 
by  cunning  artifice  or  undue  influence  (c);  and  in  general  it 


(a)  The  leading  case  on  this 
subject,  Huguenin  v.  Baseley,  14 
Yes.  273,  and  the  doctrine  of  the 
Gonrte  of  Equity,  will  be  found 
largely  treated  in  2  White  and 
Tudor'B  Equity  Gases,  462.  An- 
struiker  v.  WiUde,  18  D.  406; 
Frinch  y.  WaUon,  M.  4958; 
Maxwell  Y.  Cutler^  M.  4874;  Tay- 


lor y.  Keith,  2  Sh.  Ap.  252;  Green 
y.  Hutcheon,  4  W.  and  S.  346  ; 
Fraser  y.  Fraaer,  18  S.  703; 
Miller  y.  Landers, 

(b)  KyU,  11  S.  87 ;  M'Lagan^ 
11  S.  168 ;  Scott,  H.  4964  ;  ScoU^ 
3  Hur.  518. 

(c)  Blackford  y.  Christian,  } 
Knapp,  77. 
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may  be  laid  down,  that  a  less  firmness  of  mind  is  required 
in  order  to  set  aside  a  contract  than  a  testament  or  other 
mortis  causa  deed  (a). 

3.  In  general,  one  has  no  right  to  complain  of  conceal-  ^^^^^ 
ment  when  the  means  of  information  were  as  open  to  him  ^q*^' 
as  the  other,  for  in  such  circumstances  he  is  himself  respon-  ^^ 
sible  for  his  own  ignorance.    Having  the  opportunity,  it  is 
his  duty  to  make  the  inquiry,  and  the  other  party  is  entitled 
to  deal  with  him  on   the  footing  that  it  will  be  made. 
Emptor  emit  quam  minima  potest^  venditor  vendit  quam 
maxims  potest.    In  making  a  bargain,  a  person  is  not  ex- 
pected to  reveal  the  motives  on  which  he  is  acting,  and  the 
calculations  which  he  has  formed.    If  he  offers  an  estate 
for  L.2000,  he  is  not  bound  to  say,  that  after  trying  every- 
where, he  could  get  no  one  to  give  more  than  one-half  the 
money.     The  subject  is  there  ready  for  inspection,  the  ?5^5"*^ 
means  of  forming  an  estimate  of  its  true  value  are  equally  inquire  for 
open  to  both  parties ;  and  if  the  purchaser  chooses  to  act 
hastily  on  imperfect  information,  and  thereby  makes  a  bad 
bargain,  he  must  bear  the  consequence  of  his  own  impru- 
dence.    Thus,  if  one,  while  working  a  coal-field  in  the 
estate  of  A.,  discovers  a  stratum  of  an  unusual  valuable 
quality,  and  in  the  expectation  or  belief  that  it  runs  into 
the  neighbouring  lands  of  B.,  makes  an  offer  to  him  for  a 
lease  of  his  minerals,  he  is  not  bound  to  communicate  the 
qualities  or  selling  price  or  value  of  the  coal  he  was  then 
working  in  the  lands  of  A.,  and  his  grounds  for  believing 
that  it  would  be  also  found  in  the  adjacent  property.     That 
was  a  matter  of  scientific  opinion,  which  might  or  might 
not  be  justified  by  the  fact ;  and  if,  from  greater  sagacity 
or  superior  geological  knowledge,  the  tenant  is  fortunate 

(a)    Watson,  4  S.   200,  2  W.  and  S.  618;  Bewar,  U  S.  1132; 
Homt,  4  D..  1184. 
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enough  to  make  a  lucky  speculation,  all  that  can  be  said 
for  the  landlord  is,  that  he  should  have  made  better  inquiiy 
before  concluding  the  bargain.  In  such  circumstances  a 
want  of  candour  may  be  very  dishonest,  but  still  it  is  quite 
lawful,  and  is  not  visited  with  the  penalty  of  fraud  (a).  So, 
when  Government  in  1799  resolved  on  the  stoppage  of  the 
Scotch  distilleries  for  a  short  time,  and  a  party  who  had 
received  early  intelligence  of  the  introduction  of  a  bill  for 
that  purpose,  bought  a  quantity  of  whisky  at  the  current 
price  without  telling  the  news,  it  was  held  that  the  sale  was 
bindings  notwithstanding  the  almost  instant  rise  of  whisky 
in  the  market  (b).  On  the  same  principle,  a  purchaser  is 
bound  to  satisfy  himself  of  the  burdens  affecting  the  sub- 
Party  ject  sold.    In  a  sale  of  lands  subject  to  the  condition  that 

liable  only  "^        .       . 

under  a  the  buyer  should  perform  all  the  obligations  prestable  by 
the  proprietor  to  the  tenants,  a  purchaser  wrote  to  know 
how  far  these  had  been  implemented,  and  was  told  in  reply 
by  the  seller^s  agent,  that  all  the  obligations  had  been 
implemented,  ^as  he  understood.'  He  was  held  to  have 
no  relief  when  the  contrary  turned  out  to  be  afterwards 
the  fact,  inasmuch  as  the  letter  did  not  import  a  warranty, 
and  he  was  bound  to  make  inquiries  for  himself  (o).  In 
such  circumstances,  the  parties  deal  with  each  other  at  aim's 
length ;  and  either  of  them  is  entitled  to  the  jbenefit  of  his 
superior  skill,  experience,  sagacity,  and  intelligence.  ^  If,' 
says  Lord  Eldon,  ^  an  estate  is  offered  for  sale,  and  I  treat 
for  it,  knowing  that  there  is  a  mine  under  it,  and  the  other 
party  makes  no  inquiry,  I  am  not  bound  to  give  him  any 
information  of  it.  He  acts  for  himself,  and  exercises  his 
own  sense  and   knowledge, — a  rule  especially  applicable 

(a)  Gillespie  y.  Russel^  18  D.      679 ;  Paterson  and  Co.  y.  Allan^ 
677.  Hume,  681. 

(h)  Morison  y.  BotsweU^  Hume,  (r)  Murray^,  SeUcrig,  18 D.  176. 
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to  these  matters  which  it  is  the  other  party's  professional 
business  and  daty  to  know.' 

Obviously,  however,  a  different  rule  falls  to  be  applied  J^*?* 
when  the  other  party,  however  anxious  to  make  the  inquiry, 
has  not  the  meaps  or  opportunity  of  doing  so.  The  trans- 
action is  then  concluded  on  the  footing  that  the  in- 
quiry will  not  be  made,  and  the  buyer  must  necessarily 
trust  to  the  seller  informing  him  of  all  material  circum- 
stances affecting  the  obligation  to  be  undertaken.  If  the 
latter  fails  to  do  so,  he  takes  an  undue  advantage^  such  as 
the  law  does  not  allow.  Accordingly,  he  cannot  keep  him 
in  the  dark,  when  the  means  of  information  are  not  equally 
accessible  to  both  parties.  The  one  is  bound  to  inform 
the  other  of  all  the  latent  defects  of  which  he  knows.  If 
he  does  not  do  so,  he  may  be  liable  in  damages,  notwith- 
standing the  recent  change  in  the  law  effected  by  the  Mer- 
cantile Amendment  Act :  for  it  is  there  expressly  provided, 
that  where  goods  shall,  after  the  passing  of  this  Act,  be  sold, 
the  seller,  if  at  tlie  time  of  the  sale  he  was  without  knowledge 
thai  the  same  were  defective  or  of  had  quality ^  shall  not  be 
held  to  have  warranted  their  quality  or  sufficiency  (a), 
etc.,  unless  a  warranty  is  given.  Thus  the  seller  of  a  ship 
at  sea,  or  in  any  other  situation  where  the  purchaser  cannot 
examine  and  judge  for  himself,  is  bound  to  communicate 
any  material  defects  with  which  he  may  be  acquainted.  If, 
for  example,  he  is  aware  from  private  letters  that  the  vessel, 
after  leaving  this  country,  put  into  another  port  in  a  leaky 
condition,  it  is  his  duty  to  mention  the  circumstance,  other- 
wise he  would  be  taking  an  undue  and  unjustifiable  ad- 
vantage of  the  person  proposing  to  buy.  So  a  carrier  by 
sea  may  be  liable  in  damages  if  he  fail  to  tell  his  customers 
that  his  vessel  is  under  detention  for  payment  of  duties, 

(a)  19  and  20  Vict.,  c.  60,  §  6. 
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and  cannot  sail  with  the  goods  pnt  on  board  at  the  usual 

period  (a). 

But  if  he  But  while  it  may,  in  most  circumstanoes,  be  lawful  for  i 

■iienoe,  he   trader  to  withhold,  for  his  own  benefit,  his  earlier  or  better 

intelligence  concerning  matters  likely  to  affect  the  price  of 

his  commodity,  he  is  not  at  liberty  to  tell  falsehoods,  or  U' 

resort  to  cunningly  devised  expedients,  for  the  purpose  of 

keeping  the  other  in  the  dark,  or  enabling  him  to  deal  «i^ 

him  at  a  disadvantage.    The  right  to  hold  his  tongae  dotf 

not  entitle  him  to  tell  a  lie.    The  moment  he  breab  sileDce 

he  must  speak  the  truth,  and  nothing  but  the  troth ;  ul 

a  failure  in  this  particular  is  what  is  termed  fraudoks^ 

misrepresentation.     It  is  quite  a  distinct  ground  of  action 

from  fraudulent  concealment ;  and  as  one  may  be  proved 

and  the  other  disproved,  when  an  action  is  rested  on  ^ 

grounds,  the  pursuer  is  required  to  take  a  distinct  issue  t^ 

to  each  (b). 

Between  positive  misrepresentation  on  the  one  hJ^ 

and  silence  or  non-disclosure  on  the  other,  there  is  a  wii^ 

species  of  fraud,  which  has  been  termed  active  or  induttno** 

concealment.    Though  a  man  may  be  entitled  to  hold  lu^ 

tongue,  it  does  not  follow  that  he  is  entitled  to  conceal;^ 

is  to  say,  he  is  not  at  liberty  to  resort  to  any  ruse  for  throv- 

ing  th€  other  party  off  his  guard,  or  for  putting  the  meaos 

• 
of  information  beyond  Ins  reach.     If,  besides  preserving 

silence,  he  takes  any  step  with  this  view,  he  is  ffjS^  ^^ 

active  fraud.    Aliud  est  facer e  aliud  celare.    If  there  is  > 

defect  in  the  wall  of  a  house  which  is  about  to  he  sold 

the  owner  is  not  at  liberty  to  plaster  it  up ;  nor  is  the  seller 


(a)  Duthk  V.  Carnegie^  18  F. 
C.  162 ;  Paul  v.  Old  Ship  Co.,  1 
Mur.  64. 

(h)  See  Lord  Brougham^B  obs. 


in  Iruine  s^Kirlyatrick,  7  B<11> 
App.  211,  censuring  theoWpn^ 
tice  of  putting  both  in  the  «iw 


issue. 
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of  a  ship  which  he  knows  to  he  infected  with  the  dry-rot, 
entitled  to  remove  it  from  the  stocks  into  deep  water,  where 
the  defect  could  not  be  foreseen  (a).  So,  too,  a  bayer  is 
entitled  to  profit  by  his  superior  skill  or  enterprise  in  gain- 
ing early  information  of  the  state  of  a  foreign  market,  or 
some  great  public  event,  such  as  a  victory,  or  the  fiscal 
measures  of  the  Government;  but,  on  the  other  hand, 
should  he  spread  a  rumour  of  such  an  event,  when  none 
such  had  happened,  and  thereupon  operate  on  the  market, 
it  will  be  held  a  fraud  on  the  public,  and  the  contracts 
induced  thereby  will  be  deemed  void  (b),  ^  If,'  says  Lord 
Eldon,  ^  a  single  word  be  dropped  which  tends  to  mislead 
the  vendor,  that  principle  (applicable  to  non-disclosure) 
will  not  be  allowed  to  operate.' 

The  cases  which  arise  out  of  misrepresentation  are  ge-  Misrepra* 
nerally  much  easier  dealt  with  than  those  relating  to  con- 
cealment. Here  there  is  no  question  as  to  the  duty  of 
disclosure.  The  pursuer  only  requires  to  show,  1st,  That 
the  false  statement  was  naturally  calculated  to  mislead  him, 
and  that  he  was  entitled  to  act  on  it;  2d,  That  he  was 
misled  by  it  in  point  of  fact. 

The  first  point  excludes  from  consideration  all  that 
pu£Sng  and  exaggerated  commendation  of  wares  offered 
for  sale,  to  which  no  one  is  expected  to  pay  any  serious 
attention.  Mere  disingenuousness,  although  it  be  at  variance 
with  strict  moral  principle,  is  not  always  or  necessarily  of 
such  a  kind,  or  to  such  an  extent,  as  is  sufiScient  in  law  to 
annul  the  transactions  in  which  it  may  have  been  prac- 
tised (c). 

(a)  Pickering    v.    Dowson^    4  (c)  Per  Lord  Curriehill,  (ril- 

Taunt.  785.  fejipie  v.  Ruml,  18  D.  686. 

(h)  Bumes  v.  PermeM,  6  Bell's 
App.  641. 
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In  the  words  of  Chancellor  Kent,  'the  common  law 
affords  to  everj  one  reasonable  protection  against  fraud  in 
dealings ;  bat  it  does  not  go  the  romantic  length  of  giving 
indemnity  against  the  consequences  of  indolence  or  folly, 
or  a  careless  indifference  to  the  ordinary  and  accessible 
means  of  information.  It  reconciles  the  claims  of  con- 
venience with  the  duties  of  good  faith  to  every  extent  com- 
patible with  the  interests  of  commerce.  This  it  does  by 
requiring  the  purchaser  to  apply  his  attention  to  those 
particulars  which  may  be  within  the  reach  of  his  observa- 
tion and  judgment,  and  the  vendor  to  communicate  those 
particulars  and  defects  which  cannot  be  supposed  to  be 
immediately  within  the  reach  of  such  attention.  If  the 
purchaser  be  wanting  in  attention  to  those  points  when 
attention  would  have  been  sufficient  to  protect  him  from 
surprise  or  imposition,  the  maxim  caveat  emptor  ought  to 
appl/  (a). 
Lr&  Thus,  misrepresentation  amounting  only  to  an  expres- 
^m^-^'  sion  of  one's  opinion  in  a  matter  open  to  doubt  or  con- 
jecture, does  not  confer  any  right  to  relief,  even  though 
the  opinion  should  afterwards  prove  to  be  erroneous.  The 
other  party  should  be  able  to  form  his  own  opinions  for 
himself.  He  has  no  business  to  trust  to  the  guidance  of 
the  person  with  whom  he  deals,  in  matters  of  belief  or 
conjecture ;  and  there  is  no  necessity  for  so  doing,  so  long 
as  the  facts  on  which  his  opinion  has  to  be  formed  are 
orcaicuU-  neither  misrepresented  nor  concealed.  So  also  misrepre- 
sentations of  matters  which  may  be  verified  by  calcula- 
tion, or  by  one's  own  experience  of  the  course  of  business, 
— such  as  false  statements  as  to  the  motives  of  a  party 
entering  into  the  transaction,  or  the  profit  to  be  derived 
from    it, — are   not  things  on   which  the  other  party  is 

(a)  2  Kent,  Coin.  484. 
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ft 

entitled  to  place  any  reliance.  It  is  the  buyer's  daty  to 
make  his  own  calculations  for  himself;  and  the  opinion 
either  of  the  party  transacting  or  of  any  one  else,  about 
the  goodness  of  the  bargain,  or  the  sum  which  the  article 
might  have  brought  some  days  before,  or  which  it  will 
bring  some  days  hereafter,  is  not  per  se  a  valid  ground  of 
reduction. 

But  the  case  is   presented  in  a  different  lifi^ht,  when  Misre^re- 

^  ,  ^  .  .        Bentationof 

the  misrepresentation  consists  of  some  inaccuracy  in  point  matten  of 
of  fact,  without  which  the  contract  would  not  have  been 
completed.  If,  as  we  have  already  seen,  the  erroneous 
statement  was 'made  in  ignorance  of  its  falsehood,  and  from 
no  desire  to  deceive,  the  party  is  not  liable,  unless  the  con- 
tract was  completed  under  a  warranty ;  and  this  makes  it 
necessary  to  distinguish  between  three  sets  of  circum- 
stances. Supposing  I  sell  a  horse,  saying,  '  I  know  him  to  P}^^^^^ 
be  sound,  and  I  warrant  him,'  the  purchase  would  be  voided  misrepre- 

^  *  sentation 

by  the  after-discovery  of  the  unsoundness,  whether  the  andwar- 
statement  was  or  was  not  known  to  me  to  be  untrue  at  the 
time,  for  a  warranty  was  given,  and  it  was  broken.  If,  on 
the  other  hand,  I  had  said,  ^  I  will  not  warrant  the  horse ; 
but  I  know  him  well,  he  has  been  a  long  time  with  me, 
and  I  believe  him  to  be  perfectly  sound,'  there  is  here  no 
warranty,  and  unsoundness  would  be  no  ground  of  annul- 
ling the  sale,  if  I  honestly  believed  the  statement  to  be 
true  at  the  time.  It  would  amount  only  to  a  bare  re- 
presentation. But  if  the  buyer  could  show,  that  at  the 
time  I  made  the  statement,  I  did,  in  point  of  fact,  know 

that  the  horse  was  unsound,  then  the  statement  becomes 
a  fraudulent  misrepresentation ;  it  was  a  material  fact  on 
which  the  buyer  was  entitled  to  rely,  and  in  respect  of  the 
fraud  the  sale  would  be  set  aside. 

The  law  of  Scotland  rejects  claims  of  the  nature  of  the 
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In  the  ab- 
sence of  a 
warranty, 
misrepre- 
sentation 


actio  qitanti  minoria  (a) :  conseqaently,  when  a  party  claims 
only  a  partial  relief ,  he  can  in  general  do  so  only  on  the 
ground  of  a  fraudulent  misrepresentation  (i).  Thus,  if,  in 
the  advertisement  of  a  farm  for  sale  or  lease,  its  acreage  is 
inaccurately  stated,  or  it  is  otherwise  misdescribed,  the  tenant 
or  purchaser  is  not  entitled  to  an  abatement  of  the  sum  he 

must  be  ^^ 

fraudulent,  offered  on  the  faith  of  the  advertisement,  unless  he  can 
prove  either  that  the  contract  was  concluded  under  a  war- 
ranty of  the  matters  referred  to,  or  that  the  misrepresenta- 
tion was  wilful  (c).  If  it  was  innocent,  the  other  party 
ought  to  have  found  out  the  truth  for  himself ;  and  after 
the  transaction  is  concluded,  it  is  not  for  him  to  say,  that 
owing  to  his  own  folly  or  negligence  he  was  under  a  mis- 
take on  the  subject.  A  party  alleged  that  he  bought 
certain  lands  on  the  understanding  that  they  were  held  on 
lease,  giving  the  landlord  power  to  resume  such  parts  as 
he  chose  for  planting;  but  after  the  purchase  was  com- 
pleted, it  turned  out  that  the  lease  contained  no  such 
stipulation.  He  then  raised  an  action  of  damages,  alleg- 
ing that  his  object  in  making  the  purchase  had  been 
frustrated;  but  the  action  was  dismissed,  on  the  ground 
that  he  had  it  in  his  power  to  satisfy  himself  from  the 
tenant  as  to  the  extent  of  his  supposed  rights ;  and  if  he 
had  proceeded  erroneously,  without  making  proper  inquiry, 
he  had  done  so  at  his  own  risk  (d).  So,  if  an  estate  is  sold 
under  a  report  from  a  mining  engineer  that  it  is  full  of 
coal,  the  proprietor  is  not  liable  in  damages  if  such  after- 
wards turn  out  not  to  be  the  fact.  The  engineer's  report 
he  was  not  entitled  to  take  for  granted.     Falsehood  simply 


(a)  Erek.  3,  3,  10 ;  Gray,  M. 
App.  Sale,  2 ;  Hannay,  M.  13334 ; 
MyUs,  M.  13335. 

(h)  Duncan, y.  Doivie,  4  D.  47. 


(c)  Gordon  v.  Hughes,  1  Bligh, 
287  ;  Oliver  v.  Suttie,  2  D.  614. 

(d)  Reddie  v.  Syme,  9  S.  413  ; 
aff.  6  W.  S.  205. 
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means    inaccuracy,    and    not    intentional    misrepresenta- 
tion (a). 

It  is  a  general  rale  of  law,  that  whatever  objections  a  Olaim 
person  may  have  to  the  validity  of  a  contract,  he  has  acqnies- 
passed  from  them  by  using  the  goods.  Therefore,  if  a  °*^' 
party  means  to  avail  himself  of  a  plea  of  fraud,  he  should 
exercise  his  right  of  repudiation  at  once,  for  he  cannot  both 
hold  by  the  contract  and  claim  damages  for  the  deceit  (b). 
The  only  modification  of  this  rule  is  in  those  cases  where 
the  fraud  was  of  such  a  character  that  the  party  is  pre- 
vented from  discovering  the  deception  (c).  Thus,  although 
in  general  it  is  not  correct  to  say  that  the  delivery  of  goods 
to  a  bankrupt,  bought  by  him  as  a  solvent  person,  will  entitle 
the  seller  to  redress  (d),  it  would  be  otherwise  were  the 
buyer  to  give  a  positive  assurance  that  he  was  solvent,  and 
able  to  pay  cash,  when  he  was  aware  that  this  was  false  (e). 
Again,  where  the  fraud  is  continuous,  or  the  contract  has 
been  followed  by  divers  frauds  in  the  prosecution  of  it, 
the  action  is  not  barred  by  a  plea  of  acquiescence ;  for  a 
party  seeking  the  benefit  of  his  fraud  comes  into  court 
with  unclean  hands,  and  unless  there  is  some  overt  act  so 
clear  as  to  prove  that  the  pursuers  continued  the  dealing 
after  they  knew  of  the  facts,  and  homologated  the  trans- 
action with  their  eyes  open,  the  whole  matter  may  be 
gone  into  (/).  So  a  second  purchaser  cannot  claim  the 
benefit  of  his  contract  if  he  was  aware  of  the  fact  that  the 
seller  had  already  disposed  of  the  subject-matter  of  it  to 
another,  and  he  may  be  liable  in  damages  to  the  first  (g), 

(a)CampheUY.Bo8W€U,SD.eS9.  (d)  BeU's  Com.  (4th  Ed.)  182 

(b)  Richmond  v.  RaUton,  16  D.  (e)  Watty.  Findlay,  9  S.  629 
408;  Cwmingham  y.  Hamilton,  (/)  Gibby,  Wathen,  5  Mur 
M.  1604.  60. 

(c)  Ransom  v.  MitchtU^  7  D.  (g)  Marshall  v.  Hynd,  6  S,SSi 
SIS;  Padgett y.M'Nair,16D,7G.  Lang  y,  Dixon,  17  F.  C.  412; 
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DamagM 
recover- 
able. 


Frauds  of 
an  agent  ^ 


Where  a  contract  is  brought  about  by  deceit^the  damages 
recoverable  are,  1st,  The  deceiver's  own  profit — the  sum 
which  he  had  got  by  fraud  beyond  what  he  had  paid ;  2dy 
The  direct  loss  to  the  pursuers^ — ^as,  for  example,  the  money 
expended  in  altering  their  premises  to  receive  goods  or 
machinery  fraudulently  misdescribed  (a). 
^  We  have  already  seen  that  a  principal  is  liable  for  the 
misrepresentation  of  the  agent,  according  to  the  maxim,  qui 
facit  per  alium  fa4ntper  se.  However  innocent  the  principal 
may  be,  he  cannot  take  a  benefit  acquired  by  such  unworthy 
means ;  and  it  is  better  that  the  loss  should  fall  upon  him 
who  trusted  the  deceiver,  than  that  a  stranger  should  be  the 
loser.  Si  is  procurator  sit  eui  omnium  bonorum  admini- 
strcUio  coficessoy  de  omni  dole  ejus  eacipi  possBj  was  the  rule 
of  the  Roman  law  (6)  ;  and,  agreeably  to  this  principle,  it  is 
now  quite  settled,  that  if  one  employ  another  to  make  a  con- 
tract, and  the  agent,  in  making  it,  knowingly  commit  a 
f i^ud^  although  the  principal  be  perfectly  guiltless,  not  only 
is  the  contract  void,  but  he  is  liable  to  an  action  (e).  Thus, 
if  a  husband,  in  selling  his  wife's  property,  or  property  in 
which  they  are  jointly  interested,  were  guilty  of  a  fraud 
whereof  she  was  entirely  innocent,  the  transaction  could  not 
stand  (d).     So  also,  if  a  bank  agent  misapplies  the  money 


Johnston  v.  Pennycookj  1  Mur. 
285. 

(a)  Gibb  v.  Waiken,  5  Mur.  60. 

(6)  Dig.  de  dolo  malo,  lex  4,  §§ 
17  and  18. 

(c)  Comfoot  y.  Fowke,  6  M. 
and  W.  858 ;  M'Gavin  y,  Dunne, 
2  S.  52,  1  W.  S.  4.  To  his  own 
employer  the  agent  ia  liable  for  a 
misrepresentation  in  violation  of 
hia  duty,  although  it  may  not 
have  been  fraudulent.    National 


Exchange  Company  v.  Drew,  12 
March  1861. 

(d)  But  see  Finnie  v.  Logie,  21 
D.  825,  where  a  case  was  held  to 
be  irrelevantly  laid  because  it 
charged  fraud  against  both  hus- 
band and  wife,  or  at  least  against 
the  huaband.  To  say  (aaya  the 
Lord  Pteaident)  of  two  people, 
A.  and  B.,  that  both  were  aware, 
or  at  least  B.  was  aware,  ia  not  a 
proper  ground  of  action  againat  A. 
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deposited  with  him  for  behoof  of  the  bank,  the  loss  falls  on 
his  employers,  and  not  the  pnblic(a),  provided  the  manner    • 
in  which  the  money  was  taken,  and  the  terms  in  which  the 
receipt  was  granted,  were  within  his  presumed  or  delegated 
aathority  (6).    Although  the  custody  of  a  document  of  debt  Poflseflsion 
may  be  evidence  to  go  to  a  jury,  in  order  to  establish  the  ment  of 
holder^s  authority  to  uplift  it,  and  in  the  absence  of  evidence  gumes'^ 
to  the  contrary,  may  perhaps  be  sufficient  for  that  purpose,  Jo  recSS^ 
it  may  nevertheless  be  rebutted  ;  and  in  that  case  the  receipt  P^y™®***- 
which  may  have  been  taken  will  not  discharge  the  debtor, 
even  although  the  money  may  have  been  bona  fide  paid. 
Thus,  possession  of  a  bill  of  exchange  by  a  factor  on  a  trust 
has  been  held  not  to  imply  any  authority  to  uplift  the 
principal  sum,  because   he   holds  it  for  the   purpose   of 
custody,  not  of  realization  (c).     On  the  like  principle,  it  Payment 
was  at  one  time  the  law,  that  payment  by  a  bank  of  a  letter  receipt 
of  credit  to  the  clerk  of  the  person  to  whom  it  had  been 
addressed,  on  the  forged  signature  of  the  latter,  being  no 
pajment  at  all  as  between  the  party  paying  and  the  person 
whose  name  was  forged,  did  not  relieve  them  of  liability. 
The  only  case  in  which  a  payment  on  a  forgery  was  suffi- 
cient to  liberate  the  bank,  was  where  the  fraud  had  been 
accomplished  through  the  want  of  due  caution  on  the  part 
of  the  person  whose  name  was  forged.     For  instance,  where 
a  cheque  for  L.50  was  so  inartificially  filled  up  that  the 
servant  bringing  it  to  be  cashed  was  able  to  fill  it  up  for 
L.350,  the  loss,  it  was  held,  should  fall,  not  on  the  bank, 
but  on  the  customer,  by  whose  gross  negligence  in  the  matter 
it  had  really  been  occasioned  (d).    But  in  all  other  cases, 

(a)  Craw  y.  Commercial  Bank^  (c)  Morison  v.  Clyde  Trs.,  13 

3  D.  193.  D.  518.    See  also  Grant  v.  Gal- 

(6)  Watsony.  Bank  of  Scotland,  loway,  19  D.  866. 

M.  App.  Mandate  8,  1  Dow,  40.  («/)  Young  y,  Grot€,\  Bing.  263. 
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the  fact  of  the  money  having  been  paid  was  immaterial, 
unless  it  had  found  its  way  to  the  proper  quarter.    This, 

Banker's  however,  is  now  altered  by  statute.  By  16  and  17  Vict.,  c. 
59,  §  19^  it  is  enacted,  ^  That  any  draft  or  order  drawn  upon 
a  banker  for  a  sum  of  money  payable  to  order  on  demand, 
which  shall,  when  presented  for  payment,  purport  to  be 
indorsed  by  the  person  to  whom  the  same  shall  be  drawn 
payable,  shall  be  a  sufficient  authority  to  such  banker  to 
pay  the  amount  of  such  draft  or  order  to  the  bearer  thereof : 
And  it  shall  not  be  incumbent  on  such  banker  to  prove  that 
such  indorsement,  or  any  subsequent  indorsement,  was  made 
by  or  under  the  direction  or  authority  of  the  person  to  whom 
the  said  draft  or  order  was  or  is  made  payable,  either  by  the 
drawer  or  any  indorser  thereof  (a). 

Deceit  of  It  is  equally  clear,  that  where  the  fraud  rests  in  the 

principal 

through  an  principal  himself,  and  is  effected  through  the  instrumeiltality 
agent  of  an  inuoc^nt  agent,  the  former  is  responsible ;  for  it  is  of 
no  consequence  whether  the  wrong  is  done  by  himself 
personally,  or  indirectly  through  another.  Suppose,  for 
example,  he  make  a  statement  to  A.,  by  whom  he  knows  it 
will  be  told  to  B.,'  and  B.,  while  labouring  under  the  delu- 
sion thus  occasioned,  is  induced  to  do  something  to  his  pre- 
judice for  the  benefit  of  the  first,  the  mere  roundabout  form 
of  the  process  cannot  make  any  change  in  the  rights  of  the 
parties.  In  strict  morality,  one  ought  not  to  deal  with 
another  when  he  knowshe  is  labouring  under  a  misappre- 
hension of  the  subject-matter  of  the  contract,  even  though 
the  delusion  was  the  result  of  a  statement  made  ultroneously 
by  a  third  party  without  his  intervention.  But  there  is  no 
decision  carrying  the  rule  that  length.  The  fraud  must 
either  directly  or  indirectly  emanate  from  one  of  the  parties 

(a)  See  Orr  and  Barbour  ▼.     tisk  Linen  Co,  v.  CdUdonian  In- 
Union  Bank,  1  Macq.  513  ;  Bri-      surance  Co.,  4  Maoq.  107. 
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to  the  contract ;  and  if  not  his  direct  act,  there  most  be  cir- 
cumstances of  adoption  or  acquiescence  in  the  false  state- 
ment sufficient  to  prove  his  complicity  (a). 

So,  when  a  party  gives  instructions  to  an  agent  to  con- 
clude a  transaction,  it  is  his  duty  to  inform  him  of  all  the 
material  circumstances  which  he  himself  woul4  be  bound  to 
disclose.  The  mere  ignorance  of  the  agent  does  not  furnish 
any  reason  for  relief.  If,  for  example,  an  agent  is  entrusted 
with  a  bill  to  dispose  of,  but  with  special  instructions  not  to 
indorse  it,  the  principal  knowing  that  it  is  utterly  worthless, 
and  the  agent  either  represents  that  it  is  a  good  bill  or  says 
nothing  at  all  on  the  subject,  the  principal  cannot  retain  the 
money  so  obtained  (b). 

It  is  now  quite  established  that  the  reports  prepared  Joint-atook 
by  the  manager  or  the  directors  of  a  joint-stock  company, 
for  circulation  among  the  shareholders,  as  to  the  general 
position  and  prospects  of  the  undertaking,  are  to  be  held  as 
not  simply  intended  for  the  persons  to  whom  they  are  more 
immediately  addressed,  but  as  published  for  the  informa- 
tion of  the  general  public.  They  are,  in  fact,  the  official 
utterances  of  the  company  itself,  which,  being  an  abstract 
thing,  can  only  speak  and  act  through  its  organs.  If  a 
person,  in  consultation  with  a  manager  or  director,  receives 
his  private  advice  to  buy  or  not  to  buy  the  shares  of  the 
company,  the  general  body  of  shareholders  would  not 
be  liable  for  the  accuracy  of  his  statements,  because  they 
would  be  given  on  his  individual,  and  not  on  his  official, 
responsibility  (c).  But  when  the  managers,  in  the  exer- 
cise of  the  powers  conferred  on  them  by  tlie  other  share- 
holders, fraudulently,  and  for  the  purpose  of  misleading 

(a)  Pilmoor  ▼.  Hood^  6  Bing.  (c)  NaL  Ezch.  Co.  v.  Drew, 

N.  0.  109.  12  March  1861. 

(6)  Fennv.Harmow,  3  T.R.  759. 
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others  as  to  the  position  of  the  company,  represent  it  to  be 
in  a  state  different  from  that  which  they  know  it  to  be,  the. 
misrepresentation  necessarily  becomes  the  misrepresentation 
of  the  company  (a) ;  and  they  could  not  take  advantage  of  a 
contract  made  on  its  behalf  without  being  affected  by  the 
fraud  by  which  it  was  brought  about.  It  is  quite  true  that, 
in  such  a  case,  the  general  body  of  the  shareholders  may 
have  given  no  authority  to  the  directors  to  present  an 
unfair  view  of  their  position.  They  may,  perhaps,  have 
been  the  victims  of  the  deception  as  much  as  any  member 
of  the  public.  But  nevertheless  on  the  principle  already 
stated,  a  purchaser  from  a  company  of  part  of  its  stock,  in 
reliance  on  the  false  and  fraudulent  reports  of  its  directors, 
is  entitled  to  be  relieved  by  the  general  body  of  the  share- 
holders of  the  loss  which  he  may  in  consequence  have 
sustained  (b). 

But,  on  the  other  hand,  when  the  purchase  has  been 
made  from  a  stranger,  a  different  rule  falls  to  be  applied. 
The  reports  of  the  directors  then  become  the  misrepre- 
sentations of  a  mere  bystander,  not  made  for  behoof  of 
the  company,  or  with  their  authority,  and  for  which,  ther^ 
fore,  the  general  body  of  the  shareholders  cannot  with  any 
propriety  be  said  to  be  responsible.  The  remedy  is  then 
not  against  the  company,  but  against  the  directors  or  per- 
sons concerned  in  the  concoction  of  the  reports  as  indivi- 
duals. ^  The  distinction,'  says  Lord  Kinloch,  ^  is  briefly 
expressed  by  saying,  that  the  directors  are  the  company's 
agents  for  contract,  but  are  not  the  company's  agents  for 
fraud.  The  meaning  is,  that  they  are  entitled  to  contract 
for  the  company,  and  the  contract  which  they  may  make 
is  liable  to  every  legal  exception  stateable  against  a  con- 


(a)  Nat.   Exch,  Co.^  2  Maoq. 
103. 


{h)  Bumes  ▼   P«fia^,  6  BeU^s 
App.  541. 
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tract,  including  frand  giving  cause  to  it.  Bat  where  there 
is  no  contract  made  by  them  on  behalf  of  the  company, 
any  fraud  committed  by  them  is  not  within  the  scope  of 
agency  for  the  company.  It  is  their  own  fraud,  not  that 
of  the  company.  It  may  infer  personal  consequences,  but 
cannot  affect  the  company'  (a). 

In  actions  against  the  directors  of  a  joint-stock  com- 
pany as  individuals,  the  main  difficulty  which  the  pursuer 
has  to  encounter,  is  to  prove  that  the  representatiDns  con- 
tained in  the  reports  to  the  shareholders,  as  to  the  position 
of  the  company,  were  not  only  false,  but  known  to  be  so. 
The  director^  may  have  been  ignwant,  or  foolish,  or  care- 
less, or  perhaps  indiscreet,  and  yet  not  fraudulent.     On 
this  point  all  that  can  be  said  is,  that  they  are  not  bound 
to  resort  to  every  possible  source  of  information,  with  a 
view  of  verifying  their  calculations  before  submitting  them 
to  the  shareholders.     If  they  were  grossly  negligent  in 
their  duty,  and  in  ignorance  made  false  statements,  which, 
but  for  their  negligence,  they  would  easily  have  found  out 
to  be  false,  they  will  not  be  acquitted  of  what  is  technically 
termed  legal  fraud,  on  the  ground  that  they  had  no  in- 
tention to  deceive.    By  assuming  to  speak  of  the  position 
of  the  undertaking,  they  assure  the  partners  that  they 
have  the  requisite  knowledge  to  enable  theta  to  do  so,  and 
that  a  proper  investigation  has  been  made  into  its  affairs ; 
and  if  this  has  not  been  made,  they  must  bear  the  risk 
of  any  mistakes  into  which  they  may  happen  to  fall. 
But  where,  being  truly  desirous  of  discharging  their  duty, 
they  have  fairly  examined  all  the  sources  of  information 
which  it  can  be  reasonably  said  they  were  bound  to  in- 
vestigate, although  the  results  arrived  at  may  in  some 
particulars  turn  out  to  be  erroneous,  it  will  be  difficult  to 

(a)  Inglis  y.  Lnmsden,  2  D.  192. 
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hold  that,  in  any  proper  sense  of  the  term,  they  are  fran- 
dolent  (a). 

The  claim  competent  to  the  person  deceived  may  be 
rested  either  on  the  ground  of  his  having  been  entrapped 
into  buying  into  an  insolvent  company,  or  prevented  by  the 
misrepresentation  of  the  directors  from  selling  the  shares  at 
a  remnnerative  return.  In  the  former  case,  the  damages 
are  not  to  be  calculated  as  if  the  party  were  entitled  to  be 
placed  in  the  situation  he  would  have  held  had  he  never 
purchased  the  shares  at  all.  All  that  he  is  entitled  to 
recover,  is  the  difference  between  the  sum  truly  pud  and 
the  sum  which  ought  to  have  been  paid,  had  the  truth  been 
known — ^the  difference  between  their  real  and  fictitious 
value  (6).  In  the  other  case,  the  pursuer  is  bound  to  aver 
that  he  both  would  and  could  have  sold  at  the  time  when 
he  was  prevented ;  and  the  difference  between  the  prices 
then  and  subsequently  obtainable  will  represent  the  dam* 
ages  due  (c). 
ComiptioH  Under  the  head  of  fraud  may  be  classed  those  cases  in 
which  damages  have  been  given  for  the  corruption  of  our 
servants,  law-agents,  or  other  persons  to  whom  we  are 
confidentially  related,  whereby  secrets  of  a  confidential 
nature,  which  they  have  acquired  pending  the  relation,  are 
disclosed  to  our  prejudice.  In  this  action  the  pursuer  has 
to  establish  three  points :  1st,  That  the  person  dealt  with 
was  a  confidential  law-agent,  etc.;  2d,  That  he  acquired 

(a)  See  the  LOid  President's  20  D.  1045,  8  Maoq.  App.  783  ; 

charge  in  NaL  Exch,  Co.y  23  Sc.  Dohbie  ▼.  Johnstone,  21  D.  624  ; 

Jar.  357.  Inglia  v.  Douglas,  22  D.  505,  2S 

(h)   Davidson   v.    TuUoch,   8  D.  561;   Nat.  Exchange  Co.  v. 

Miusq.  788.  Drew,  28  D.  1  and  1278 ;  CulUn 

(c)  On  this  subject  generally  v.  Johnstone,  28  D.  564,  4  Macq. 

the  following  recent  cases  may  be  App.    424 ;     Western   Bank    v. 

referred  to  i^-Tulhch  y.  Davidson,  Bairds,  24  D.  859. 
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the  knowledge  of  tliat  fact  in  that  character ;  3d,  That  it 
was  disclosed  in  consequence  of  a  bribe. 

In  one  case  of  an  extraordinary  kind,  a  sum  of  L.3000 
was  awarded  against  a  noble  Duke,  for  having,  by  him- 
self or  his  agents,  in  the  knowledge  that  A.  B.  was  the 
clerk  of  the  agents  of  the  pursuer,  and  was  in  possession 
of  confidential  information  affecting  the  pedigree  of  the 
pursuer,  obtained  the  same  from  the  said  A.  B.  by  bribery 
or  promises  of  future  reward, — ^and  which  information 
formed  a  principal  ground  of  an  action  of  reduction,  soon 
afterwards  raised,  of  tbe  pursuer's  service  as  heir-male,  etc. 
The  defender  contended,  that  if  his  agents  believed  that  the 
pursuer  was  falsely  and  fraudulently  concealing  a  fact, 
they  were  entitled  to  get  it  in  the  way  they  did ;  more 
especially  as  it  was  only  a  reference  to  a  passage  in  a 
printed  book  open  to  all  the  world.  But  the  jury  were 
told,  that  if  .they  were  satisfied  that  a  fact  acquired  by  the 
party  during  his  confidential  relationship  was  disclosed  in 
consequence  of  a  bribe,  the  pursuer  was  clearly  entitled  to 
damages ;  and  so  they  accordingly  found  (a). 

On  the  same  principle,  damages  are  due  for  seducing  Seduction 
a  workman  from  another's  employment,  or  for  retaining  men. 
him  in  his  service  after  he  knows  that  he  is  under  an  en- 
gagement to  another  party.  From  the  moment  he  knows  of 
the  engagement  he  is  bound  to  turn  him  off,  as  thenceforth 
he  becomes  art  and  part  in  the  servant^s  fraudulent  breach 
of  contract  (b).  The  wrong  is  all  the  greater  when  the 
object  of  the  seduction  is  to  obtain  possession  of  a  secret 
process  of  manufacture,  or  of  designs  executed  for  a  rival 
tradesman,  which  the  workman  had  received  to  execute. 
In  a  case  of  this  sort  fraud  is  not  a  necessary  element. 

(o)  Kerr  v.  Roxburgh,  8  Mur.  (b)  Dickson  v.  Taylor^  I  Mur. 

126.  141. 
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The  issue  b,  whether  the  defender  wrongfully  prevailed 
upon  or  induced  a  workman,  employed  by  the  pursuers,  to 
disclose  the  said  pattern,  etc.  (a). 

Where  a  letter  addressed  to  Messrs  Dickson,  nurseiy* 
men,  Edinburgh,  was  by  mistake  delivered  to  a  firm  of  the 
same  name,  who,  in  the  knowledge  of  the  mistake,  proceeded 
to  execute  the  order  which  it  contained,  the  Messirs  Dickson 
were  held  entitled  to  recover,  not  merely  the  profit  on  the 
order,  but  a  compensation  for  the  injury  done  to  th^ 
business,  and  the  trouble  and  anxiety  the  action  had  oc- 
casioned (b). 

TzHde 

marks.  The  use  of  a  particular  trade  markin  the  sale  of  merchan- 

dise does  not  confer  on  the  merchant  or  manufacturer  any 
special  ^perty  in  the  name  or  symbol  which  he  has  adopted 
to  distinguish  his  goods  from  those  of  other  persons ;  but  he 
is  entitled  to  prohibit  another  from  selling  goods  as  of  his 
manufacture,  which  are  really  not  so  (c).  On  this  principle, 
the  forgery  or  colourable  imitation  of  a  trade  mark  will  not 
only  be  interdicted,  but  the  person  in  fault  may  be  liable  in 
damages,  even  although  no  specific  damage  is  proved  (d). 
No  doubt,  the  fraud  is  more  directly  perpetrated  on  the 
public  who  are  deceived  into  the  purchase  of  the  spurious 
article ;  but  indirectly  a  serious  damage  is  done  to  the  first 
user  of  the  label,  who  is  prevented  from  supplying  the 
demand  for  his  wares  which,  through  his  own  efforts,  has 
been  legitimately  created.  And  therefore,  although  two 
persons  may  lawfully  trade  u^der  the  same  name^  the  as- 
sumption of  the  name  of  another  by  a  person  who  had 
previously  a  different  name,  will  be  presumed  to  have  been 

(a)  Roxburgh  v.  M^ Arthur,  8  (c)  Croft  v.  Day,  7  Beav.  282. 
D.  556.  Id)  Blofidd  v.  Payne,  4  B.  and 

(b)  Dicksons  y.  Dicksotu  and  Ad.  410. 
Co,,  1  Mar.  55. 
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done  with  the  intention  of  representing  the  goods  which  he 
sells  as  the  goods  of  the  person  whose  name  he  nses.  But 
a  person  or  corporation  of  persons  styling  themselves  bj  a 
particular  name  cannot  complain  of  its  use  bj  somebody 
else,  unless  they  can  show  that  they  had  previously  them- 
selves carried  on  business  under  such  name  or  style  (a). 

The  forgery  complained  of  need  not  be  an  exact  copy  of  Ooiounbie 
the  f ormsy  words,  or  symbols  of  the  pursuer.  It  is  enough 
if  it  be  a  colourable  imitation.  There  may  be  a  diversity 
between  the  two  sufficient  to  enable  manufacturers  and 
persons  engaged  in  the  trade  to  distinguish  between  them ; 
but  the  question  for  the  Court  is,  whether,  in  the  colour  of 
the  wrapper,  device,  and  words  employed,  there  is  such  a 
resemblance  as  would  tend  to  deceive  the  ordinary  run  of 
persons.  Thus,  two  rival  manufacturers  of  lozenges  were 
held  both  entitled  to  call  their  compounds  ^Victoria 
Lozenges,'  their  respective  names  being  severally  pre- 
fixed (&). 

If  the  resemblance  is  accidental,  the  person  whose  right 
is  infringed  will  only  be  entitled  to  interdict.  To  render 
the  defender  liable  in  damages,  it  must  be  shown  that  the 
imitation  of  the  trade  mark  was  used  with  the  fraudulent 
intention  of  passing  off  his  own  goods  as  the  goods  of  the 
pursuer.  But  the  claim  extends  not  only  against  the  user 
of  the  spurious  labels,  but  against  the  person  making  them, 
he  knowing  the  purpose  for  which  they  were  to  be  em- 
ployed (c). 

{a)  Lawsony.  Banko/Londoriy  G.  Mao.  and  6.  214.    Seethe 

18  C.  B.  84.  Merchandise  Marks  Act,  1862,  25 

(6)  Wotherspoon  v.  Gray  and  and   26   Vict.,    c.  88;  Tudor'e 

Co,^  2  Macph.  88.  Leading  Cases  in  Mercantile  Law, 

(c)  Farina  v.  Scherlock^  6  De  482. 


CHAPTER  XV. 

MEASURE  OF  DAMAGES. 

Assuming  that  a  wrong  has  been  done,  the  further  ques- 
tion remains^  What  sum  is  the  innocent  party  entitled  to 
receive  as  compensation  f     To  the  popular  mind|  it  may 
DamM;eB     appear  that  the  inquiry  ought  rather  to  be,  What  is  the 

sIiohIq  not  ,  * 

be  vindic-    sum  which^  in  the  circumstances,  the  wrongdoer  deserves  to 
be  made  to  p&y  t  and  from  the  verdicts  sometimes  returned, 
it  would  seem  that  such  is  the  form  in  which  the  subject  is 
not  unfrequently  regarded.    But  a  moment's  reflection  will 
show  that  this  is  a  complete  misapprehension  of  the  nature 
of  an  action  of  damages,  which  is  not  to  obtain  the  punish- 
ment of  the  wrongdoer,  but  to  compel  him  to  make  good  the 
loss  which  the  other  party  has  actuaUy  suffered.    It  is  quite 
true,  that  wherever  the  claim  comprehends  solatium  for 
wounded  feelings,  as  well  as  compensation  for  the  actual  loss, 
— that  is  to  say,  where  the  ground  of  action  is  injury  to  the 
person,  liberty,  or  reputation;  or  fraud,  malice,  or  oppression 
enters  as  an  ingredient  into  the  case, — ^the  sum  to  be  awarded 
in  name  of  damages  must  always  be  more  or  less  a  speculative 
question,  on  which  different  men  will  come  to  very  opposite 
Jniyhave    couclusions.    In  such  cases  the  jury  are  not  expected  to 
ofthemai-  weigh  in  golden  scales  the  precise  sum  which  ought  in 
•ouuirnn,      justice  to  be  given.     Of  the  matter  of  solatium  they  have 
.necessarily  the  entire  control;   and  all  that  they  can  be 
told  is,  to  bear  in  mind  that  damages  are  given  not  for  the 
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purpose  of  gratifying  private  resentment,  or  of  making  a 
public  example  of  the  delinquent,  but  of  restoring  the  person 
injured,  as  far  as  money  can,  to  the  position  he  would  have 
occupied  had  the  wrong  never  occurred^  A  civil  court,  it  has 
been  truly  said,  is,  in  matters  of  civil  injury,  a  bad  corrector 
of  morals :  it  has  only  to  do  with  the  rights  of  parties  (a) ; 
and,  therefore,  in  cases  where  the  f eeUngs  and  sympathies 
may  possibly  inflniBUce  the  judgment,  the  only  rule  which 
can  be  laid  down  for  the  guidance  of  the  jury  is,  that  the 
sum  to  be  given  in  name  of  solatium  ought  never  to  be  such 
as  will  enable  the  party  to  make  a  profit  of  his  misfortune. 

But  in  estimating  the  compensation  for  the  actual  loss  to  pefender 

.  ,    ,  .  f         ^^  liable  only 

which  a  party  may  be  entitled  in  respect  of  negligence,  abuse  for  loss 
of  process,  breach  of  contract,  or  any  other  form  of  wrong  occasioned. 
unaccompanied  by  fraud,  there  is  not  the  same  necessity  for 
leaving  so  large  a  latitude  to  the  jury.  Here  the  defender  is  * 
charged  with  the  loss  of  which  he  has  been  the  eattse^ — that 
is  to  say,  was  the  direct,  immediate,  and  necessary  cause, — 
to  the  exclusion  of  every  other  circumstance.  It  is  mani- 
fest that  to  carry  the  responsibility  further,  would,  in  the 
multiplied  relations  of  social  life,  give  rise  to  endless  and 
inextricable  complications.  The  pursuer  claims  damages 
because  it  was  through  the  defender's  fault  that  a  certain 
mischief  was  sustained ;  and  in  deciding  whether  it  was  the 
defender's  conduct  whereby  he  is  now  a  sufferer  tp  the  ex- 
tent stated,  we  ought  in  justice  to  reject  everything  which 
does  not  directly  and  necessarily  find  its  source  in  the 
act  said  to  be  illec^.    For  example,  a  cautioner  who  has  ^s^t  of 

*-*  ^        *  ^  ^     relief  com- 

been  obliged  to  pay  the  debt  is  entitled  to  recover  from  his  potent  to  a 

,  cautioner ; 

principal  the  amount  so  psdd,  and  such  reasonable  expenses 

as  he  may  have  been  obliged  to  incur,  through  the  neglect 

of  his  principal  to  discharge  his  own  debt    But  the  ex- 

(a)  Per  L.  C.  Com.  in  Baillie  v.  Bryson,  1  Mur.  397. 
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penses  of  a  litigation,  which  might  have  been  avoided  by 
payment  of  the  money,  are  in  no  sense  the  neoessaiy  conse- 
quences of  his  principal's  failure ;  and  these  accordingly  be 
cannot  recover,  any  more  than  he  wonld  be  entitled  to  be 
indemnified,  if,  through  being  obliged  to  pay  the  money, 
he  becomes  embarrassed  in  business,  and  suffers  loss  of 
credit,  or  even  imprisonment  (a).  Such  losses  are  not  the 
necessary  or  natural  effect  of  his  having  become  surety, 
but  are  occasioned  by  his  undertaking  what  he  was  not 
to  a  party    in  a  couditiou  to  perform.    So,  if  one,  having  contracted 

miflldd  by  a       ,  i*  •  i       i 

pretended  with  another  as  the  agent  of  a  third,  sues  the  latter  on 
the  contract,  and  fails  because  the  agent  had  no  authority, 
he  cannot  recover  from  the  pretended  agent  the  costs 
of  the  former  suit  if  it  was  rashly  and  inconsiderately 
undertaken;  for  if  one  mistake  has  been  made,  that  is 
no  reason  why  the  party  should  go  on  making  mistakes, 
without  in  the  first  place  giving  notice  to  the  •  pretended 
agent,  and  examining  whether,  in  the  circumstances,  he  had 
a  reasonable  chance  of  success  (6).  So  in  an  action  against 
a  landlord  for  failure  to  defend  a  farm  from  a  river  by  a 
su£Scient  dike,  in  consequence  of  which  part  of  the  farm 
was  for  a  while  under  water,  the  jury  were  told  to  reject 
the  daim  so  far  as  laid  on  the  injury  done  to  the  farmei^s 
wife's  health,,  as  he  had  come  and  taken  the  farm,  knowing 
Delay  of  the  situation  (c).  Again,  a  railway  company  may  be  liable 
tmins!^  to  the  public  for  the  nourfulfilment  of  the  promises  con- 
tained in  their  time  tables  (d)  ;  and  if  a  train  stops  short  of 
the  destination  to  which  die  passenger  is  booked,  and  there 
is  no  other  to  convey  him  on,  as  there  should  have  been, 

(a)  Dunlop,  31  May  1816 ;  Pit-         (c)  Scott  ▼.  Taii,  4  M.  67. 
cairn  v.  Umphey,  M.  3161.  (d)  Denton  ▼.  Great  Northern 

.(&)  Richardson  v.  Dunti,  8  Sc.  Railway  Company^  6  E.  and  B. 

N.  S.  666.  860. 
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according  to  the  pablished  time  bill,  he  would  be  entitled 
to  perform  the  rest  of  the  contract  at  the  expense  of  the 
railway  company.  But  if,  instead  of  doing  so,  he  stays 
over  night  at  the  place  of  stoppage,  and  goes  on  by  the 
first  train  next  morning,  all  he  can  recover  is  his  hotel  bill 
and  the  fare  by  the  train  next  day  to  the  place  for  which 
he  was  originally  booked.  He  has  no  right  to  throw  on 
the  company  the  remote  consequences  of  the  detention  at 
an  intermediate  station,  such  as  the  loss  sustained  from  his 
being  prevented  from  keeping  his  engagements  with  his 
customers,  or  the  inconvenience  caused  by  his  being  unable 
to  get  to  some  place  beyond  the  terminus,  to  which  he  had 
intended  to  proceed,  but  of  which  intention  the  company 
were  not  informed  (a). 

Of  this  distinction  between  remote  and  consequential 
damages,  we  have  already  given  several  examples  in  treat- 
ing of  Negligence ;  and,  perhaps,  some  additional  illustra- 
tions, taken  chiefly  from  cases  of  breach  of  contract, — ^which, 
however,  it  is  scarcely  necessary  to  observe,  is  a  department 
of  law  belonging  more  properly  to  treatises  on  the  subject 
of  contracts  and  obligations  than  a  work  relating  to  wrongs, 
—may  be  of  service  in  fixing  what  may  be  properly  taken 
into  account  in  the  assessment  of  damages. 

The  difficulty  lies  in  drawinfi:  the  line  between  the  damage  ^^eiaw 

-^  o  ^  ^o      does  not 

which  was  entirely  due  to  the  act  complained  of,  and  that  '^^  »^ 

complete 

which  was  only  partially  so.  Loss  of  the  former  character  satiBfao- 
may  be  ascertained  with  tolerable  accuracy;  but  whenever  we 
go  further,  and  attempt  to  bring  in  all  the  loss  which  directly 
and  indirectly  owes  its  origin  to  the  fault  of  which  the  pursuer 
was  the  innocent  victim,  disturbing  elements  at  once  come 
into  play,  with  which  it  is  utterly  impossible  to  deal.  Sup- 
pose, for  example,  a  debtor  fail  in  his  promise  to  pay  by  a 
(a)  Hamlin  v.  Great  Northern  Railway  Company^  1  H.  and  N.  408. 
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particular  day,  the  want  of  the  money  may  cause  the  creditor 
a  multitude  of  inconveniences.  He  may  be  disappointed  in 
carrying  through  a  promising  speculation — he  may  be  com- 
peUed  to  raise  money  elsewhere  on  romorn  tenns-he  may 
even  be  forced  into  th6  GazetUy — all  which  injurious  conse- 
quences might  have  been  avoided  had  the  debtor  kept  his 
word.  But  how  would  it  be  possible  to  attain  to  even  an 
approximate  estimate  of  all  the  loss  thus  occasioned, 
depending,  aa  it  must  do,  on  so  many  accidents  and  contin- 
gencies, connected  only  in  the  remotest  degree  with  the 
conduct  of  the  wrongdoer?  Hopeless  of  dealing  success- 
fully with  so  complicated  a  matter,  the  law  does  not  even 
attempt  it.  It  draws  a  line,  beyond  which  it  obstinately 
refuses  to  go.  The  only  damage  allowed  is  that  which  is 
directly  and  immediately  caused  by  the  debtor's  failure, 
namely,  interest  on  the  sum  due. 
Doctrine  of  The  inexpediency  of  holdim;  the  party  in  default  liable  for 
law.  all  the  consequences  of  his  failure,  did  not  escape  the  atten- 

tion of  the  Boman  jurists.  Failing  delivery,  the  buyer  was 
entitled  to  ^'Omnis  tUilUas  qusB  circa  ipsam  rem  consLstit ;' 
but  nothing  more.  If,  for  instance,  the  purchaser  of  some 
wine  had  resold  it,  and  then  been  disappointed  by  the  seller, 
he  was  not  to  recover  the  profit  which,  but  for  the  seller^s 
failure,  he  would  have  made  on  the  transaction,  any  more 
than  he  would  have  been  entitled  to  recover  the  value  of 
hb  slaves  had  they  perished  of  hunger  through  the  Want  of 
wheat,  which  a  party  had  contracted  to  deliver  to  him  by  a 
particular  day.  In  either  case  the  damage  was  not  the 
necessary  result  of  the  breach  of  bargain,  nor  within  the 
contemplation  of  parties  at  the  time ;  for,  on  the  one  hand, 
the  seller  might  not  know  the  purpose  for  which  the  wine 
or  wheat  was  bought,  and  on  the  other,  the  buyer  might 
have  supplied  himself  elsewhere.    Therefore  the  measure 
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of  liability  was  the  value  of  the  article  at  the  time  of 
delivery  (a). 

It  is  in  this  seilse  we  are  to  onderstand  the  doctrine  of 
Paulas :  ^  Si  commissa  est  stipulatio  ratam  rem  dominum 
habiturum  in  tantum  competit,  in  quantum  meainterfuit,  id 
est  quantum  mihi  abest,  quautumque  lucrari  potui'  (&). 
Lucrari  here  means  all  the  advantages  he  would  have  had, 
and  ^  quantum  abest'  all  the  loss  actually  suffered,  so  far  as 
cognisable  by  the  law  (c),  i,e.j  the  damage  so  immediately 
connected  with  the  subject-matter  of  the  contract  as  to  have 
been  necessarily  in  the  contemplation  of  parties  at  the  time, 
as  the  probable  result  of  the  breach  of  it.  If,  for  example, 
the  bargain  was  to  furnish  a  horse,  the  seller,  in  default, 
must  pay  the  higher  price  which  the  buyer  at  the  time  of 
delivery  was  required  to  pay  for  another  as  good ;  but  any 
collateral  loss  which  he  might  have  sustained  from  the  want 
of  the  animal  would  not  be  taken  into  account.  As  a  further 
illustration  of  the  principle,  Pothier  puts  the  case,  that  if 


(a)  Dig.  de  Act.  E.  V.  (19,  1), 
Lex  21,  §  8.  The  passage  is  of 
importance.  *Cimi  per  vindi- 
torem  steterit,  quo  minus  rem 
tradat,  omnis  utilitas  emtoris  in 
aBstimationem  venit,  quae  modo 
circa  ipsam  rem  consistit.  Neque 
enim  si  potuit  ex  vino  pnta  nego- 
tiari,  et  lucrom  facere,  id  sestiman- 
dum  est,  non  magis,  quam  a.  triti- 
cum  emerit,  et  ob  eam  rem,  quod 
non  ait  traditum,  familia  ejus  fame 
laboraverit ;  nam  pretium  tritici, 
non  servoram  fame  necatonim, 
conaequitur,  nee  enim  major  fit 
obligatio,  quod  tardius  agitur, 
quamyis  crescat,  si  vinum  hodie 
pluris  sit ;  merito,  quia  si  datum 


easet,  haberet  emtor,  quoniam 
vero  non  dedit,  saltem  hodie  dan- 
dum  est,  quod  jam  olim  dari 
opportuit.' 

See  also  Dig.  de  peric.  rei  vend. 
(18.  6),  Lex  19.—'  Venditori  si 
emtor  pretio  solvendo  moram 
f ecerit,  usuras  dimtaxat  prsestabit, 
non  omne  omnino,  quod  venditor 
mora  non  facta  oonseqni  potuit, 
▼eluti  si  negotiator  fnit,  et  pretio 
soluto,  ex  mercibuB  plus,  quam  ex 
uBuris,  quserere  potuit.' 

(b)  Dig.  Ratam  Rem  haberi 
(46,  8),  Law  13. 

(c)  Wening,  Ingenheim  Schad. 
Ersatz.  285. 
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Principlee 
deducible 
from  the 
foregoing. 


the  purchaser  were  a  canon,  who,  for  want  of  his  horse,  was 
unable  to  reach  his  benefice  in  time,  and  so  lost  his  yearns 
revenue,  he  would  have  no  claim  on  this  ground  against 
the  defaulter,  unless,  as  he  afterwards  qualifies  it,  there  was 
in  the  contract  a  clause  that  the  horse  was  to  be  supplied 
in  time  to  enable  the  purchaser  to  reach  his  benefice;  and 
in  that  latter  case  the  damage  would  be  such  as  the  parties 
contemplated.  Or  if,  he  adds,  a  house  be  let  for  18  years, 
and  after  eight  years  the  tenant  is  evicted,  the  landlord 
must  make  good  the  tenant's  expense  in  removing,  and  the 
extra  rent  which  he  has  to  pay  in  order  to  get  as  good  a 
house  for  the  rest  of  the  term,  but  he  is  not  bound  to  make 
good  the  loss  of  the  goodwill  of  a  trade  which  the  tenant 
may  have  raised  in  the  house,  unless,  as  in  the  last  case,  the 
house  had  been  expressly  let  as  a  shop  in  which  to  carry  on 
that  business.  Still  less  should  he  compensate  him  for 
damage  done  to  his  goods  by  the  negligence  of  those  re- 
moving  them. 

These  principles  seem  to  lead  to  the  foDowing  proposi- 
tions : — 

1.  That  the  person  who  is  innocent  is  entitled  to  receive 
from  him  who  is  to  blame,  compensation  for  all  the  damage 
for  which  he  is  to  blame. 

2.  That  as  every  person  is  held  to  have  in  view  the  pro- 
bable consequences  of  his  own  acts  at  the  time  of  doing 
them,  he  is  to  blame  for  all  the  restdts  which  he  either 
did  foresee,  or  might  have  foreseen,  as  the  consequences 
thereof. 

3.  That,  when  the  contract  is  silent  on  the  subject,  he 
cannot  be  held  to  have  foreseen  results  which  were  only  in- 
directly attributable  to  the  act  for  which  he  is  respon- 
sible. 

4.  That,  therefore,  he  is  only  answerable  for  the  dam- 
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age  of  which  his  act  was  the  direct,  certain,  exclusive,  and 
necessary  canse. 

In  other  words,  the  damages  demandable  m  a  case  of 
breach  of  contract  are  those  which  either  were  in  the  con- 
templation of  parties  at  the  time  the  contract  was  made,  as 
the  probable  result,  or  might  have  been  foreseen  to  have 
been,  in  the  ordinary  course  of  things,  the  direct  and  neces- 
sary  result  of  the  conixact  being  broken. 

It  is  only  of  late  years  that  this  subject  has  received  J[^  ^^J^'^ 
the  attention  which  it  deserves*  Before  the  institution  of  deciaions. 
jury  trial,  when  our  judges  were  judges  of  fact  as  weU  as 
law,  it  would  have  been  unreasonable  to  expect  that  they 
would  trouble  themselves  with  ascertaining  with  minute 
accuracy  the  precise  sum  which  should  be  awarded  in  each 
^in  1.,  rf  d»»g» ,  rtll  le»  codd  we  e.p«.  »y 
detailed  statement  of  the  principles  by  which  they  were 
guided  in  making  their  estimate.  The  contention,  and  the 
only  contention,  usually  was,  whether  damages  were  due  or 
not ;  and  this  determined,  a  slump  sum  was  given  as  the 
arbitrium  bant  vtri  on  the  subject.  But  the  cases  are  few 
in  nimiber  in  which  we  discover  any  well-defined  rules 
on  the  subject ;  and,  unfortunately,  our  own  institutional 
writers  mention  it  only  in  the  briefest  and  most  general 
way.  Lord  Stair  says  that  ^interest  (or  damage)  doth  Doctrine  of 
both  comprehend  damnum  emergens  et  lucrum  cessans. 
The  first  is  commonly  competent,  the  last  but  in  some  cases, 
and  that  ordinarily  for  such  gain  as  the  creditors  used  to 
make;  and  so  the  delay  of  bills  of  exchange  gives  ex- 
change and  re-exchange  as  the  creditor's  condition  requires ; 
but  would  give  neither,  when  not  drawn  for  the  use  of  a 
merchant,  or  him  that  behoved  to  obtain  the  sum  for  a 
merchant,  for  present  use'  (a).    The  meaning  of  this  is,  that 

(a)  St.  i.  17,  16. 
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the  right  to  recover  would  depend  on  the  use  to  which,  in 
the  understanding  of  parties,  the  bill  was  to  be  appfiei 
If  it  was  given  in  payment  of  a  debt  simply — the  intention 
being  that  it  should  be  discounted  in  thb  country— the 
dishonour  of  the  bill  would  only  entitle  the  holder  to  sne 
for  the  sum  for  which  it  had  been  granted.  But  if  it  was 
designed  aa  a  means  of  tmnsmitting  money  from  one 
country  to  another,  the  drawer  would  be  entitled  also  to 
recover  the  cost  of  carrying  out  that  purpose  in  some  other 
way,  namely,  the  sum  in  the  bill,  with  exchange  and  re- 
exchange,  for  its  transmission  and  retransmission.  In 
other  words,  the  rule  is  the  same  as  that  above  expressed— 
the  damage  recoverable  is  the  loss  which  must  have  been 
in  the  contemplation  of  parties  at  the  time  as  the  probable 
result  of  the  debtor^s  failure.  Lord  Sttdr  proceeds  to  say, 
that  ^in  ejections,  spulzies,  and  other  atrocious  delin- 
quencies, the  greatest  profits  that  might  have  been  made 
are  allowed  as  the  creditor's  interest.'  And  he  adds,  as  to 
the  damages  claimable  for  failure  to  deliver  a  specific 
article,  that  ^  the  value  was  estimated  by  the  Romans  in 
bonce  fidei  judiciisy  as  at  the  date  of  sentence ;  in  stricHjvfii 
as  it  was  worth  at  the  time  of  litiscontestation.  This  dis- 
tinction is  not  now  of  much  use  with  us,  and  therefore  it  b 
rather  in  the  arbitrament  of  the  judge  to  ponder  all  cir- 
cumstances, and  accordingly  to  modify  the  value  either  as 
at  the  time  of  delay,  or  citation,  litiscontestation,  or  sen- 
tence.' 
^*^^M^  Erskine  observes,  with  respect  ^  to  the  extent  of  damage,' 

^  Everything  by  which  a  man's  estate  is  lessened  is  damage 
or  loss.  Damage  therefore  includes  costs  of  suit,  and  all 
sums  expended  by  the  sufferers  toward  obtaining  repara- 
tion ;  but  it  never  ought  to  rise  higher  than  the  loss  truly 
sustained.    Thus,  suppose  a  bond  for  L.IOOO  to  be  lost  by 
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the  negligence  of  a  clerk  or  doer,  the  creditor  in  the 
bond  cannot  insist  against  him  who  hath  lost  it  for  the 
whole  smn  contained  in  it,  if  it  shall  appear  that  the 
debtor^s  funds  were  not  folly  sufficient  for  the  payment  of 
his  debts,  but  must  content  himself  with  that  sum  which 
he  could  have  made  effectual  in  a  competition  with  the 
other  creditors  had  the  bond  been  still  extant  (a).  Where 
the  party  injured  can  be  restored  precisely  to  his  former 
state,  that  method  ought  to  be  followed,  both  as  the  most 
natural  and  the  completest  reparation.  Thus,  where  goods 
are  carried  off  from  a  person  wrongf idly,  he  receives  full 
indemnification  by  having  the  goods  again  put  into  his 
possession,  and  being  reimbursed  fully  of  the  loss  he  has 
sustained  by  being  deprived  of  the  use  of  them,  and  of 
his  expense  in  recovering  them.  But  where,  through  the 
extinction  or  deterioration  of  the  subject,  that  method  of 
reparation  cannot  be  effected,  the  value  of  the  damage  in 
money  must  be  ascertained  by  the  judge;  instances  of 
which  daily  occur  where  a  subject  is  either  destroyed  or 
made  worse  by  an  accident  in  any  degree  imputable  to 
another.  AU  are  agreed  that  the  extent  of  the  damage, 
where  the  delinquency  is  not  attended  with  fraud,  ought 
to  be  estimated  by  its  real  worth,  and  not  by  the  pretiutn 
afeetionisy  or  imaginary  value  that  the  sufferer  is  pleased 
to  set  upon  it'  (b). 

Lord  Stair's  advice,  ^  to  ponder  all  the  circumstances,' 
and  modify  the  damage  according  to  the  requirements  of 
each  case,  is  perhaps  the  only  safe  rule  which  is  extract- 
ible  from  the  decisions  of  the  Court  of  Session  as  to  the 
assessment  of  damages.  Indeed,  the  most  of  these  de- 
cisions were  not  meant  to  establish  any  rule  on  the  subject. 

(o)  Hamilton,  20  June  1710,  (ft)  Ersk.  Inst.  3,  1,  14. 

M.  3153. 

2  H 
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The  Coart  dealt  with  the  cases  which  came  before  it  as  a 
jury ;  their  judgments  were  a  rough  equitable  adjustment 
of  the  rights  of  parties,  perfectly  proper,  perhaps,  in  the 
circumstances  of  the  individual  case,  but  very  far  from 
being  intended  as  precedents  to  be  invariably  followed  in 
every  other  case  of  the  same  kind  for  ever  after.  Bat 
Measure  of  although  the  quantum  of  damages  is  no  longer  a  question 

damaffea  &  i  &  e>  ^ 

question  of  for  the  Court,  but  for  the  jury,  it  by  no  means  follows  that 
it  b  for  the  jury  to  say  what  shall  be  the  rule  to  be  applied 
in  every  case.  On  the  contrary,  the  measure  of  damages 
being  always  a  question  of  law,  it  is  a  matter  on  which  they 
are  entitled  to  look  to  the  Court  for  guidance  as  to  the  prin- 
ciples on  which  their  estimate  of  the  sum  to  be  awarded 
ought  to  be  based.  The  judge,  therefore,  tells  them  the 
principle  of  decision  which  they  ought  to  adopt,  and  the 
jury  apply  it  to  the  facts  proven  before  them  (a). 
^^°^j  In  a  contract  of  sale,  the  damages  recoverable  on  the 

^^  seller^s  failure, — ^the  failure  being  innocent, — ^will  in  general 

be  the  di£Ference  between  the  contract  price  and  the  price 
of  the  commodity  at  the  date  and  pkice  of  deliveiy.  The 
vendee  may  then  go  into  the  market  and  supply  himself  at 
the  current  rates ;  and  to  give  him  more  in  the  event  of 
his  delaying  or  refusing  to  do  so,  would  be  permitting  him 
to  aggravate  the  damage  by  his  own  act,  which  is  contrary 
to  equity  and  good  sense. 

On  this  principle  the  Court  has  acted  in  a  number  of 
cases.  Thus,  where  a  party  had  failed  to  furnish  a  quantity 
of  grain  which  he  had  undertaken  to  deliver  betwixt  the 
9th  October  1800  and  Whitsunday  thereafter,  the  Court, 
considering  that  it  was  a  bargain  for  delivery  during  a 
term,  said  that  the  value  of  implement  must  be  taken  to  be 
the  average  of  the  prices  which  ranged  over  tlie  period 

(a)  Howie  v.  Anderson,  10  D.  366. 
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during  which  delivery  might  have  taken  place.     The  Lord 
President  said,  that  if  the  bargain  had  been  for  delivery  at 
any  particular  period,  the  value  of  the  grain  at  that  period 
ought  to  have  been  taken  as  the  value  of  implement.     But 
as  the  party  was  not  bound  to  deliver  at  any  particular 
period  before  Whitsunday,  the  only  rule  they  could  follow 
was  to  take  the  average  price  of  the  whole  term,  as  if  an 
equal  quantity  had  been  delivered  in  each  month  (a).     The 
principle  adverted  to  by  the  Lord  President  was  also  given 
effect  to  in  Patersan  v.  Keithy  in  which  the  facts  were: 
Keith  sold  Paterson  wheat  deliverable  at  Bo'ness,  and  failed 
to  deliver  (b).    On  the  faith  of  this  bargain,  Paterson  sold 
the  like  quantity  at  an  advanced  price,  and  failed  also  in 
performance.      Paterson  was  sued  for  damages  by  his 
vendees,  and  they  were  found  entitled  to  the  difference 
betwixt  the  prices  at  which  they  bought,  and  the  current 
prices  at  the  time  when  they  became  entitled  to  delivery. 
Paterson  then  sued  Keith,  and  claimed,  Isty  The  difference 
betwixt  the  price  he  bought  at  and  the  price  he  sold  at ;  2  J, 
The  damages  in  which  he  was  found  liable ;  My  The  ex- 
penses of  process ;  4<A,  His  own  expenses ;  5^,  The  expenses 
of  this  process.      The  Court  gave  him  the  difference  be-  seUer  in 
tween  the  prices  at  which  he  bought  and  the  current  price  uabie  in 
when  the  wheat  should  have  been  deliveredy  which  includes  in  ^e^time 
it  both  the  first  two  articles ;  2d,  The  expenses  of  this  pro-  J^de^j^. 
cess ;  ^  but  refused  the  third  and  fourth,  as  being  conse- 
quential damages  not  connected  with  the  contract.' 

This  decision  was  perfectly  in  accordance  with  the 
rules  above  stated,  and  places  the  law  on  a  satisfactory 
footing ;  for  if  the  vendee  chose  to  enter  into  an  absurd 
litigation  with  his  sub-vendee,  and  in  which  he  was  ulti- 

(a)  Robinson  v.  APCulloeh^  23  (h)  Elch.  Dam.  and  Int.  2. 

Dec.  1808,  F.  C. 
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mately  found  to  be  in  the  wrongs  he  had  himself  to  blame. 
The  vendor  had  nothing  to  do  with  it^  and  conld  not  be  held 
responsible  for  the  expenses  thereby  occasioned.  On  the 
other  handy  the  pursuer  had  no  right  to  claim  more  than 
the  price  at  which  he  might  have  supplied  himself  in  the 
market,  and  so  implemented  his  bargain  with  the  sub-vendee 
as  soon  as  he  had  notice  of  the  breach.  The  case  is  in 
accordance  with  others  that  have  since  occurred  (a).  Of 
course  the  vera  rei  Ofstimatio  to  the  buyer  who  has  been 
disappointed  by  the  seller,  will  usually  be  the  difiference 
between  the  sum  which  he  would  have  paid,  and  the  sum 
which  he  would  have  received  on  a  re-sale ;  but  it  may  also 
be  a  great  deal  more.  The  market  price  may  happen  to  rise 
between  the  date  of  the  re-sale  and  the  date  fixed  for  de- 
livery ;  or  the  conmiodity  may  turn  out  to  have  been  of  a 
greater  value  than  the  parties  understood  at  the  time  of 
the  purchase.  Thus,  where  naphtha  was  sold  at  2s.  2d.  a 
gallon  on  the  26th,  re-sold  on  the  faith  of  that  bargain  at 
2s.  6d.  on  the  27th,  and  it  turned  out  that  it  was  of  greater 
value  than  either  of  the  parties  were  aware  of  at  the  time, 
inasmuch  as  it  contained  73  per  cent,  benzol,  and  could  not 
have  been  bought  on  the  27th  for  less  than  5s.  9d.,  the  jury 
gave  the  difference  between  2s.  2d.  and  5s.  9d.,  and  the 
damages  were  held  to  be  rightly  assessed  (6),  although  it  was 
contended  that  the  purchaser  was  entitled  to  no  more  than 
the  sum  which  he  would  have  received  from  the  sub-vendee. 
When  we  say,  however,  that  a  party  is  in  most  circum- 
stances bound  to  go  into  the  market  and  supply  himself 
after  receiving  notice  of  the  breach,  we  assume  that  the  time 

(a)  Peterson  v.  Ayre^  13  Sc.  (6)  JosUng  v.  /mw,  6  H.  and 

353 ;  PoweU  v.    Jessop,    18    Sc.  N.  612 ;    Chineny  v.  HaU,  5  H. 

886.    See  a]80  Vangeron^s  Lehr-  and  N.  288. 
buchfSec.  571. 
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for  falfilment  has  actually  arrived.  If  a  party  undertakes 
to  supply  an  article  at,  say  three  months  hence,  and  in  the 
meantime,  seeing  that  prices  are  going  to  rise,  attempts  to 
determine  the  agreement  by  giving  notice  that  he  has  no 
intention  to  implement  his  obligation,  he  cannot  maintain 
that  he  is  liable  in  no  higher  damages  than  the  market 
price  at  the  date  of  the  notice.     The  damage  must  be  Seller  can- 

f  •     1  ^  e         ^^^  roBCind 

measured  as  at  the  date  when  deliverv  is  demandable ;  for,  thecontract 

before  date 

otherwise,  a  party  might  be  at  Uberty  to  play  fast  and  loose  of  fulfil- 
with  his  obligations.  Thus,  a  person  on  8th  October 
agreed  to  sell  80  shares,  deliverable  on  8th  January  fol- 
lowing; but  on  Slst  October  he  intimated  that  he  with- 
drew from  the  bargain.  As  to  the  damages,  it  was  held  that 
the  buyer  was  entitled  to  the  difference  between  the  price  to 
be  paid  and  the  selling  price  of  the  stock  on  the  8th  January, 
and  not  at  Slst  October.  The  defender  contended  the 
pursuer  was  bound  to  transact  with  some  other  party,  when 
he  received  notice  that  the  contract  was  at  an  end ;  but  the 
Court  treated  this  doctrine  as  altogether  extravagant  (a). 

But  although,  in  the  general  case,  if  it  is  proved  that  The  rule 
the  failure  to  deliver  was  an  innocent  failure — that  at  the  value 
date  of  the  failure  the  same  commodity  might  have  been  estimated 

at  the  date 

purchased  in  the  market  at  a  certain  price  higher  than  the  of  deUrery 
contract  price — ^and  that  no  other  damage  was  sustained  v^a^ 
except  the  difference  between  these  two  prices, — ^the  jury  jStion^ 
may  with  perfect  propriety  be  told  to  give  no  more  than  that 
difference — ^there  seems  to  be  no  authority  in  the  law  of 
Scotland,  to  the  effect  that  the  above  principle  must  abso- 
lutely, and  in  all  circumstances,  be  accepted  as  the  rule  on 
the  subject.     On  the  contrary,  the  rule  stated  in  an  absolute 
form  has  been  pronounced  to  be  ^  untenable  in  point  of  law, 

(a)  Howie  v.  Andersotiy  10  D.  355. 
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When 
failure 
other  than 
innocent 


and  in  itself  dangerous  and  unsonnd'  (a),  and  there  is  a  large 
class  of  cases  to  which  it  has  no  application.  It  has  been 
observed,  that  were  it  the  inyariable  and  necessary  role,  no 
bargain  would  ever  be  implemented  in  a  rismg  market  by 
any  one  who  valued  money  more  than  honesty.  And 
further,  in  a  Court  like  ours,  which  administers  both  law 
and  equity,  it  is  to  be  borne  in  mind  that  a  pursuer  has 
always  an  alternative  remedy :  he  may  either  conclude  for 
specific  implement,  or  its  equivalent,  the  value  of  the  imple- 
ment. He  is  not  necessarily  entitled  to  it ;  but  the  Oourt 
has  always  reserved  to  themselves  the  right  to  review  the 
whole  circumstances  of -the  case,  in  order  to  say  whether  the 
sum  to  be  given  as  the  equivalent  of  implement  falls  to  be 
estimated  at  the  date  of  the  action  or  at  the  time  when  the 
contract  was  broken.  Accordiugly,  it  has  always  been  held 
that  the  rule  above  stated  was  too  favourable  to  the  seller 
when  his  failure  was  other  than  innocent ;  for  if  he  had 
re-sold  to  obtmn  a  higher  price,  or  his  refusal  to  deliver  was 
wilful  and  fraudulent,  then  it  might  be  offering  a  premium 
to  misconduct  to  let  him  off  so  easily.  Of  this  kind  was 
the  case  of  Moriaon  v.  Boswell  (6),  which  was  an  action  for 
damages  for  refusal  to  deliver  whisky  bought  at  5s.  4d.  a 
gallon  on  3d  Sept.  1779.  It  was  to  have  been  delivered 
same  day.  But,  meantime,  intelligence  came  to  Scotland 
of  the  introduction  of  a  Bill  into  Parliament  to  stop  distil- 
lation ;  the  price  of  spirits  instantly  rose ;  and  the  seller, 
thinking  the  buyer  had  had  previous  information  of  this 
eyenty  wilfully  and  culpably  refused  delivery.  The  pur- 
suer contended  that  the  damages  to  which  he  was  entitled 
was  the  highest  price  which  could  have  been  got  for  the 

(a)    Per    Lord    President    in      in   Dunlop  v.    Higgins^   6   Bell's 
Baird  v.  Reilly,  18  D.  734.     So      App.  195. 
also  liOrd  Chancellor  Cottenham  (h)  M.  App.,  Dam.  and  Int.  1. 
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commodity  at  any  time  daring  the  defender's  ^  contumacy 
or  lawless  perseverance  in  denying  justice, — ^that  is,  any 
time  during  the  course  of  the  litigation.'  The  defender 
maintained  that  he  was  liable  only  in  the  highest  price  on 
the  day  of  delivery ;  and  before  a  seller  could  be  made  liable 
in  more,  it  must  be  found  not  only  that  he  failed  to  imple- 
ment, but  that  the  failure  proceeded  from  an  illegal  and 
fraudulent  design.  The  Court  seem  to  have  thought  that 
a  buyer  must  either  have  specific  implement  or  an  equi- 
valent in  money ;  and  that  the  only  question  before  them 
was,  whether  the  damage  should  be  estimated  at  the  highest 
selling  price  between  the  date  of  the  bargain  and  the  date 
of  citation,  or  daring  the  whole  of  the  subsequent  litigation, 
ue.y  to  the  date  of  the  decree.  The  majority  inclined  to  the 
latter  opinion,  and,  in  the  circumstances,  came  to  the  con- 
clusion that  L.200  was  the  damages  due. 

In  the  case  of  Watt  v.  Mitchell  (a),  it  appeared  that  a 
London  merchant  agreed  to  sell  to  a  gentleman  in  Dundee 
200  tons  hemp,  free  on  board  at  Cronstadt,  at  L.16,  10s. 
per  ton.  The  hemp,  which  should  have  arrived  about  the 
end  of  Oct.  1835,  was  never  delivered,  and  for  upwards  of 
three  years  it  rose  in  price.  The  purchaser  having  raised 
an  action  for  implement  and  damages,  the  jury  returned  a 
special  verdict,  on  the  application  of  which  the  defender 
contended  that  the  true  measure  of  damages  was  the  differ- 
ence between  the  contract  price  and  the  price  at  or  about 
the  period  of  dehvery ;  and  the  pursuer  maintained  that  he 
was  entitled  to  the  benefit  of  the  rise  up  to  the  date  of  the 
verdict.  Lord  Medwyn,  who  delivered  the  judgment  of  the 
Court,  reviewed  the  previous  cases,  and  came  to  the  con- 
clusion that  there  was  no  fixed  rule  as  to  the  particular  time 
at  which  the  difference  in  price  ought  to  be  taken  for  the 

(a)    Watt  V.  Mitchell,  1  D.  1157. 
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purpose  of  estimating  the  amount  of  damages  sustained,  but 
that  each  case  fell  to  be  regulated  by  its  own  circumstances. 
In  the  circumstances  of  the  case  before  him,  he  thought  it 
probable  that  the  pursuer  would  have  held  his  hemp  from 
December  1835  till  the  1st  of  August  following ;  conse- 
qnentlj,  if  the  price  in  the  month  of  June  following  were 
taken  as  the  extent  of  the  pursuer's  loss,  it  would  not  be 
'far  within  or  beyond  the  mark.'  But  in  this,  as  well 
as  the  other  cases  referred  to,  it  must  be  borne  in  mind 
that  the  Court  were  acting  as  a  jury,,  and,  as  Lord  Deas 
subsequently  observed,  ^  it  may  very  well  be  that  what  were 
there  called  rules,  were  not  meant  as  rules  of  law,  but  equit- 
able rules  merely  applicable  to  the  circumstances '  (a). 
Breach  of  Let  US  uow  suppose  that  the  default  of  the  seller  con- 

sists  not  in  delaying  to  fulfil  the  contract,  but  in  supplying 
an  article  different  from  that  which  was  bargained  for. 
There  are  four  cases  in  which  a  purchaser  may  avail  himself 
of  an  objection  on  this  ground :  1«^  Where  the  seller  knew 
that  the  goods  were  defective  or  of  bad  quality ;  2d,  where 
an  express  warranty  of  quality  was  given ;  id,  where  the 
goods  were  sold  for  a  particular  purpose,  in  which  the  seller, 
by  implication,  is  held  to  warrant  their  sufficiency  for  that 
purpose ;  4^,  where  the  article  is  so  adulterated  as  really 
to  be  of  a  different  description  from  that  about  which  the 
parties  contracted.  In  all  other  cases  the  seller  must  take 
his  chance  of  the  quality  (ft). 

Where  a  warrant  has  been  expressly  given  and  broken, 
the  vendee  may  elect  either  to  rescind  the  contract  and 
sue  for  damages  generally,  or  he  may  keep  the  goods  and  sue 
for  the  damages  as  on  a  breach  of  warranty.  In  that  case 
the  damages  are  the  difference  between  the  price  paid  or  the 

(o)  Baird  v.  Reilly,  18  D.  784 ;         (b)   19  and  20  Vict.,  c.  60, 
Dunlop  V.  Higgina,  §  5. 
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market  valae  of  an  article  of  the  description  warranted,  and 
the  sum  proved  to  be  its  true  market  value  as  delivered.  If, 
before  discovery  of  the  mistake,  he  has  resold  the  article,  he 
may  also  recover  the  damages  due  to  his  sub-vendee  (a). 

But  in  the  absence  of  an  express  warranty,  if  the  party 
means  to  rescind  the  contract  on  the  ground  that  the  goods 
are  disconform  to  order,  or  are  so  defective  as  to  be  un- 
suitable for  the  purpose  for  which  they  were  procured,  he 
must  intimate  his  refusal  of  the  goods  within  a  reasonable 
time  after  their  recdpt,  or  when  the  defect  is  latent  after 
its  discovery.  He  cannot  both  hold  the  goods,  and  at  the 
same  time  demand  an  abatement  of  the  price  (b);  but 
when  the  refusal  of  the  goods  is  timeously  intimated,  he  is 
entitled  to  repayment  of  the  price  and  the  expense  incurred 
in  furnishing  himself  with  other  goods  of  a  similar  descrip- 
tion,— that  is,  the  difference  between  the  contract  price  and 
the  price  he  is  obliged  to  pay  in  the  market  (c). 

But  in  the  case  of  an  executory  contract,  paid  for  by  Executory 

^  1      .        .  1  .  /.  contract 

mstaiments  during  its  progress,  there  is  no  power  of  return ; 
and  consequently  acceptance  is  no  bar  to  the  buyer^s 
defending  himself  against  an  action  for  payment  of  the 
balance,  by  showing  how  much  less  the  subject-matter  of  the 
action  was  worth  by  reason  of  the  breach.  For  instance, 
in  an  agreement  to  furnish  work  according  to  a  specifica- 
tion, the  contractor  guilty  of  a  breach  is  only  entitled  to  the 
agreed-on  price,  minus  such  a  sum  as  it  would  take  to  com- 
plete the  work  according  to  the  specification  (<2).  The 
acceptance  rendered  necessary  by  the  nature  of  the  subject 
furnished,  affords  evidence  of  a  new  contract  on  a  quantum 

(o)  Dingle  v.  Hare,  7  Scott,  N.  (c)  Jaffe  v.  EUchie,  21   Dec. 

R.  145.  1860. 

(6)  Edinburgh  and  Leith  Brew-  (d)  Thornton  v.  Place,   1   M. 

ing  Co.  v.  Reid,  12  Nov.  1861.  and  Rob.  218. 
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vaUbat,  If  a  ship  partially  paid  for  while  on  the  stocks 
is  found  faulty  after  being  launched,  the  owner  will  be 
entitled  to  a  deduction  from  the  agreed-on  price,  according 
to  the  difference  at  the  time  of  delivery  between  the  ship 
as  she  was  and  what  she  ought  to  hare  been  under  the 
contract.  And  although  an  abatement  of  the  price  is 
obtained  in  an  action  at  the  instance  of  the  furnisher,  the 
other  is  not  precluded  from  insisting  in  a  subsequent  claim 
of  damages,  either  on  the  ground  of  additional  repairs  having 
been  subsequently  found  necessary,  or  by  reason  of  delay 
on  the  part  of  the  builder  beyond  the  time  stipulated  (a), 
wbtc^  does         '^^^  samc  principle  applies  to  the  case  when  the  breach 

not  yield  a   of  obligation  consists  in  some  latent  defect  in  the  article  sup- 
crop.  ^  * 

plied,  not  discoverable  till  long  after,  when  all  the  mischief 
is  done.  Supposing,  for  example,  one  sells  to  a  farmer  bad 
seed,  which  either  does  not  vegetate  at  all,  or  turns  out  to 
be  of  very  inferior  quality,  the  defect  cannot  be  discovered 
till  the  crop  comes  to  be  reaped,  and  the  farmer  is  out  of 
pocket,  rent,  and  labour,  besides  losing  the  profits  of  a 
good  crop.  These  are  all  damages  necessarily  resulting 
from  the  seller^s  failure,  and  therefore  demandable  from 
him  along  with  the  price  he  has  received.  In  other  words, 
the  damage  is  the  difference  in  value  between  the  inferior 
crop  produced,  and  the  value  of  the  crop  which  would  have 
been  produced  had  the  farmer  obtained  an  article  of  the 
kind  and  quality  he  believed  he  was  getting  at  the  time  the 
bargain  was  made  (b).  So,  if  an  article  warranted  to  be  of 
a  certain  quality  is,  on  the  faith  of  the  warranty,  re-sold  to 

(a)  Sutherland     v.     Montrose  damages  for  delay  in  famishiDg 

Shipbuilding    Co,,    22    D.    665 ;  it.     Oliver  v.  Pound,  1  New  Rep. 

Mondel  v.  Steel,  8  M.  and  W,  858.  393. 

But   when   the  rejection   of  the  (h)  Dickson  and  Co.  v.  Kincaid, 

article  is  not  impossible,  its  ac-  15  Dec.  1808 ;  HiH  v.  PriuffU,  fi 

ceptance  ia  a  bar  to  a  claim  of  S.  229. 
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another  party,  and  it  turns  out  to  be  of  an  inferior  descrip- 
tion, the  vendee  may  recover  from  the  vendor  the  damages 
he  was  obliged  in  consequence  to  pay  to  the  sub-vendee  (a). 
If  a  cable,  warranted  sound,  breaks  with  an  anchor  attached, 
the  seller  will  be  liable  in  the  value  of  the  anchor,  because 
the  purchaser,  in  using  it  in  the  manner  stated,  was  entitled 
to  rely  on  the  warranty  of  soundness  (b). 

These  cases  point  out  the  true  criterion  by  which  the  When  is  a 

•    pwrty  en- 
liability  of  a  party  for  all  or  any  of  the  consequences  of  his  tiUed  to 

failure  is  to  be  determined.      To  render  him  liable,  the  damage 

caused  bv 

damage  must  either  have  been  the  necessary  and  natural  his  own  act, 
result  of  the  wrong  complained  of,  or  must  have  been  on  the  good 
fairly  within  the  contemplation  of  parties  at  the  time  as  ^^other? 
the  probable  result  of  failure.     On  this  principle  the  Court 
proceeded  in  an  instructive  case  already  cited  (c),  in  which 
a  landlord  who  had  been  found  liable  in  damages  to  his 
tenant  for  the  wrongous  use  of  sequestration,  because  he 
had  already  granted  a  bill  for  the  rent  which  had  not  been 
dishonoured,  sought  relief  from  the  bank  to  whom  the  bill 
had  been  entrusted  for  negotiation,  and  who  had  sent  it  to 
him  noted  for  non-payment,  when  in  point  of  fact  it  had 
never  been  presented  at  all.      The  bank  admitted  their 
liability  for  all  the  diligence  or  other  proceedings  which 
might  have  been  founded  on  the  bill,  etc. ;  but  maintained 
that  the  use  of  the  sequestration  had  no  necessary  or  natural 
connection  with  the  bill,  having  been  adopted  by  the  party, 
not  as  holder  of  the  bill,  but  in  his  character  of  landlord. 
The  Court  held,  that  although  the  sequestration  was  not  a 
necessary  result  of  the  dishonour  of  the  bill,  seeing  the 
landlord  might  have  abstained  from  using  this  diligence 

(<i)  Randal  v.  Raper,  El.  and  (ft)  Borrodaile    v.    Brunton^  8 

El.  «4.  Taunt.  686. 

(r)  Supra^  p.  13. 
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if  he  had  thought  proper,  yet  the  bank  had  no  right  to 
suppose  that  when  the  bill  was  returned  to  him  unpaid,  he 
would  abstain  from  taking  a  course  which  was  otherwise 
competent ;  and  thus  the  damage  sustained  was,  as  Lord 
Moncreiff  expresses  it,  ^  a  consequent  which  was  naturally 
to  be  expected  to  take  place,  and  which  the  parties  on 
whom  the  duty  of  duly  presenting  the  bill  was  laid  were 
bound  to  anticipate '  (a). 

Robertson  v.  Menziea  (b)  was  a  claim  of  damages  by  a 
tenant  against  his  landlord  for  having  wrongfully  taken  ofi 
the  roof  of  a  gig-house,  and  allowed  the  premises  to  remain 
in  a  state  of  disrepair,  in  consequepce  of  which  the  pursuer 
alleged  he  had  been  obliged  to  send  his  horse  and  gig  to 
Edinburgh,  keep  them  there  at  livery,  and  have  a  con- 
veyance sent  out  daily  to  take  him  into  town.  The  d&> 
fender  pleaded  that  the  horse  and  gig  should  have  been 
sent  to  a  livery  stable  at  Dalkeith,  which  was  within  a  short 
distance,  and  where  there  was  sufficient  accommodation. 
But  the  Court  gave  the  pursuer  aU  he  asked,  observing 
that  the  defender  should  have  objected  at  the  time  to  the 
horse  and  ^g  being  sent  to  Edinburgh. 
Profits  not         jjj  estimating  the  worth  of  the  subject,  we  are  not  at 

recover-  ^o  •'       ' 

ft^^e;  liberty  to  take  into  account  the  profits  which  the  purchaser 

would  have  made  by  speculating  with  it  in  a  certain  way, 
or  by  keeping  it  for  a  certain  time  and  then  selling  it  at  the 
enhanced  prices  th^n  procurable  in  the  market.  The  rise 
in  prices,  or  the  profits  of  a  chance  speculation,  are  accidents 
which  parties  are  not  bound  to  take  into  account ;  and  there- 
fore the  damage  thus  occasioned  is*  too  remotely  connected 
with  the  cause  of  the  injury  to  be  brought  within  the  cal- 
culation.    So,  if  a  party  were  unable  to  implement  an  order 

(a)  Houldsworih  ▼.  B.  L.  Co.,  (&)  6  S.  452. 

19  Dec.  1860,  18  D.  376. 
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throagh  the  non-arrival  of  a  parcel  of  goods,  to  form  part  of 

the  order,  he  would  not  be  entitled  to  recover  the  whole 

profits  on  the  transaction  from  the  person  in  default.    Thus, 

in  one  case,  it  appeared  that  a  purchaser  of  144  bags  of 

coffee  re-sold  it  before  delivery,  with  30  bags  more,  being 

174  in  all.     The  seller  having  failed  to  make  delivery,  the 

purchaser  was  unable  to  supply  more  than  the  30  bags  to 

his  vendee,  who  of  course  refused  to  accept  of  that  quantity 

without  the  rest.     Having  brought  an  action  of  damages, 

the  Court  awarded  the  price  which  was  to  have  been  paid 

by  the  sub-vendee  on  the  144  bags,  less  the  contract  price ; 

but  refused  the  profit  which  was  to  have  been  derived  from 

the  sale  of  the  30  bags  (a),  which  being  damage  not  directly 

attributable  to  the  seller's  failure,  were  properly  held  not  to 

be  recoverable.    But  as  the  article  falls  to  be  estimated  at  but  the  ex- 
changeable 

the  sum  which  it  would  have  been  worth  to  the  individual  value  of  a 
at  the  time  and  place  of  delivery,  the  rule  does  not  exclude  may  some- 
the  profits  which,  in  the  ordinary  course  of  his  business,  dude  the 
he  would  have  made  by  re-selling  it  at  or  about  the  time  of  made  by  its 
delivery;  for  manifestly  the  sum  then  procurable  in  the  ^iufac-^*^ 
market  is  just  the  contract  price,  plus  the  profit  which  he  *'*"* 
makes  on  the  transaction.     Thus  hops,  whUe  being  carried 
from  Kent  to  London,  were  injured  by  water,  and  requir- 
ing to  be  dried  before  being  taken  to  market,  realized  a  less 
sum  than  they  would  have  done  had  they  been  delivered  in 
good  order  at  the  proper  time,  in  consequence  of  the  fall  of 
the  market  in  the  interval.    The  carrier  was  held  respon- 
sible for  the  difference  in  value  (i).     So,  when  a  manu- 
facturer (U'ders  cloth,  intending  to  manufacture  it  for  the 
approaching  season,  if  it  does  not  arrive  till  the  season  has 
begun,  it  is  of  less  exchangeable  value,  by  the  difference 

(a)  Dunbp  ▼.   Machellar,  31  (b)  CoUard   v.    South-Eastern 

May  1816,  F.  C.  Hailway  Company,  9  W.  R.  697. 
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between  its  intrinsic  valae  as  cloth,  and  its  value  when 
manufactured  for  sale  at  the   beginning  of  the  season. 
Thus,  where  a  carrier  was  charged  with  the  loss  caused  by 
his  delay  in  delivering  cloth,  to  be  made  up  into  caps,  which 
at  the  beginning  of  the  season  would  have  been  worth 
L.230,  and  which,  when  it  did  arrive,  was  worth  onlj  L.30, 
the  consignee  was  held  entitled  to  recover  the  difference  (a). 
In  another  case,  a  ship  not  having  been  got  ready  by  the 
time  stipulated,  the  difference  was  allowed  between  the 
actual  value  of  a  voyage  to  Australia — for  which  trade  she 
had  been  intended — ^at  the  time  when  she  ought  to  have 
been  delivered,  and  the  lower  freights  obtainable  when  she 
was  delivered  (b).    So,  in  an  action  against  the  charterer  of 
a  ship  for  not  loading  cargo,  the  measure  of  damages  is  the 
amount  of  freight  which  would  have  been  earned  after  de- 
ducting expenses,  or  the  profit  which  the  ship  would  have 
made  during  the  period  over  which  the  charter  extended  (c). 
Where  it  appeared  that  a  vessel  intended  for  the  whale-fish- 
ing had  been  built  of  American  instead  of  English  oak, 
whereby  she  had  become  leaky  soon  after  leaving  port  for 
Davis  Straits,  and  was  obliged  to  be  put  back  and  undergo 
repairs,  which  it  took  twenty  days  to  finish,  when  it  was  too 
late  for  that  season's  fishing,  the  owners  were  held  entitled 
to  recover  from  the  builders,  not  only  the  expense  of  the 
repairs  and  the  wages  of  the  seamen  after  the  vessel  put 
back,  but  also  for  the  loss  on  that  season's  fishing.     It  was 
strongly  urged  that  the  adventure  was  of  so  precarious  a 
nature,  that  there  was  no  certainty  that  she  would  have  made 
any  profit  at  all.    But  it  was  held,  both  here  and  in  the 

(a)  Wilson  v.  Lane  and  York         (b)  Fletcher  v.  Taylour,  17  C. 
Railway,  9  W.  R.  635,  80  L.  J.,      B.  21. 

C.  P.  282.  (c)  Smith  v.  M'Gmre,  3  H.  and 

N.  564. 
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House  of  Lords,  that  the  owners  having  been  deprived  of 
the  fair  chance  of  gaining  the  advantage  resulting  from  the 
use  of  their  vessel  during  that  time,  were  fairly  entitled  to 
compensation  in  the  shape  of  damages  (a).  A  person  who, 
on  the  alleged  ground  that  certain  fishers  in  the  Frith  of 
Forth  were  trespassing  on  his  estate,  wrongfully  seized  and 
detained  their  net«  for  a  considerable  period,  was  found 
liable  in  the  value  of  the  nets,  and  the  probable  profits  of 
the  fishing  during  the  period  (6).  So,  in  an  action  against  a 
shipping  company  who  had  bound  themselves  to  send  their 
vessels  to  a  certain  wharf  in  London,  for  the  purpose  of 
being  loaded  and  unloaded,  and  which  wharf  they  had, 
without  any  reasonable  cause,  deserted,  they  were  found 
liable  in  the  actual  loss  of  the  profits  of  the  wharf  for  the 
time  during  which  the  contract  had  to  run,  including  the 
profit  which  would  have  arisen  from  the  cartage  of  the 
goods  loaded  at  the  wharf,  which  the  Court  held  to  be  a 
fair  advantage  that  the  owners  had  under  their  contract  (c). 

Again,  when  a  tenant  is  wrongfully  deprived  of  his  Damages 
farm,  the  loss  sustained  is  manifestly  the  market  value  of  {^^\f  a  ^^ 
his  lease  for  the  unexpired  term,  and   the  inconvenience    "™' 
occasioned  by  his  stock  and  capital  being  suddenly  thrown 
idle.     The  damage  to  which  he  is  entitled  might  be  esti- 
mated by  calculating  the  sum  which  the  probable  produce 
of  the  farm  would  annually  yield,  under  deduction  of  rent, 
seed,  and  labour,  and  multiplying  the  result  by  the  number 
of  years  which  the  lease  had  to  run.     The  difference  be- 
tween the  annual  average  yield  of  the  farm  and  the  cost  of 
cultivation  would,  of  course,  include  his  profits  ;  and  thus, 
by  employing  his  stock  and  capital  elsewhere,  he  would  be 

(a)  Strachan  v.  Paton^  3  W.  S.  (c)  Downe  v.  Mackinlay^  12  S. 

19.  528. 

(b)M'LeaanY.Ramsay,S&,2\6. 
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reaping  a  double  profit.  Therefore  the  better  way  of  mak- 
ing the  estimate  would  be  to  ascertain  the  sum  that  would 
be  given  for  the  possession'  by  a  sub-tenant,  which,  mirm 
the  rent  stipulated  in  the  lease,  would  of  course  show  the 
actual  worth  of  the  lease  to  the  tenant  at  the  date  of  the 
eviction,  whether  the  enhanced  value  was  occasioned  by  a 
rise  in  the  price  of  land  or  by  money  expended  by  him  in 
the  form  of  improvements  of  which  he  had  not  reaped  the 
full  benefit.  But  when  this  principle  is  adopted,  something 
would  still  require  to  be  given  for  the  loss  represented  by 
the  tenant's  stock  and  capital  lying  for  a  while  necessarily 
idle;  and  accordingly  he  ought  in  justice  to  receive  an 
additional  sum,  in  name  of  profit,  not  for  the  whole  lease, 
but  for  such  a  period  as  might  be  deemed  i^asonably  sufiE- 
cient  to  enable  him  to  look  out  for  another  farm.  This 
period  may  vary  in  different  cases.  Human  ingenuity,  it 
has  been  said,  cannot  strike  the  exact  sum,  but  the  best  way 
of  getting  at  it  b  by  balancing  the  opinions  of  intelligent 
witnesses  publicly  examined  before  a  jury  (a). 
DamagoB  When  a  servant  has  been  wrongously  dismissed,  the 

01U  dis-  sum  claimed  is  usually  wages  and  board  wages  for  the  re- 
mainder  of  the  period  of  service.  But  this  is  not  the  fair 
measure  of  the  damage.  In  the  first  place,  it  might  be 
much  too  little  if  the  dismissal  was  accompanied  by  circum- 
stances of  ignominy,  cruelty,  and  hardship.  In  the  second 
place,  it  might  be  equally  unjust  to  the  master,  by  being 
far  too  much.  If,  for  example,  the  servant  gets  another 
situation  equally  good  within  a  week  after  the  dismissal,  his 
loss  is  simply  his  wages  and  board  wages  for  that  period, 
and  the  inconvenience  and  discomfort  caused  by  his  being 
obliged  to  remove  to  another  place.  Accordingly,  if  the 
servant  got  other  employment,  or  might  have  got  it  had  he 
(a)  Dalzell  y.  Queen^ftrry^s  Executors^  4  Mar.  10,  2  Hunter  616. 
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t 

chosen  to  look  for  it,  it  is  always  an  important  circumstance 
to  be  taken  into  account  in  estimating  the  compensation  to 
which  he  is  entitled  for  wrongous  dismissal  (a). 

Let  us  now  consider  when  a  party  may  be  liable  for  Damage 
damage  as  the  probable  result  of  his  failure,  but  which,  in  cessary  or 

J"      ___     •  A  t    •  "ii  ii  natural  re- 

ordmary  circumstances,  bemg  neither  the  necessary  nor  suit,  when 
natural  result,  would  be  deemed  consequential,  and  so  not  aWeT^^ 
recoverable.  The  leading  case  on  this  point  is  Hadley  v. 
BaxenddUy  which  occurred  in  the  English  Court  of  Exche- 
quer in  1853  (6).  A  miller  delivered  the  broken  shaft  of 
his  mill  to  a  carrier,  to  be  carried  for  hire  to  an  engineer  for 
repair.  Delivery  was  delayed  by  the  carrier^s  negligence, 
and  for  want  of  the  shaft  the  mill  was  kept^standing  idle. 
The  miller,  in  an  action  of  damages  against  the  carrier, 
sought  compensation  for  the  loss  of  profits  whilst  the  mill 
was  stopped.     The  Court  said : — 

*  Where  two  parties  have  made  a  contract,  which  one  of  Bale  stated 
them  has  broken,  the  damages  which  the  other  party  ought  v.  Baxen- 
to  receive  in  consequence  of  the  breach  of  contract  should 
be  either  such  as  may  fairly  and  reasonably  be  considered 
as  arising  naturally — i.e.,  according  to  the  usual  course  of 
things — from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  have  been  supposed  to  have  been  in  the  contem- 
plation of  both  parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it.  If  the  contract 
has  been  made  under  special  circumstances,  which  were 
communicated  by  the  plaintiff  to  the  defendant,  and  were 
thus  known  to  both  parties,  the  damage  resulting  from  the 
breach  thereof,  which  they  would  reasonably  contemplate, 
would  be  the  amount  of  injury  which  would  ordinarily 

(a)    Puncheon  v.  Creditors  of     Pamell^    March    1864    (not^  re- 
//ay,  M.  18990,     So  decided  by      ported). 
Lordi  Mackenzie  in   Bremner  v.  {h)  9  Exch.  854. 

2  I 
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follow  from  a  breach  of  contract  under  those  special  cir- 
Fartyin      cumstances  so  known  and  communicated;  but  if  those 

default  ' 

|J*^i«o"^y   special  circumstances  were  wholly  unknown  to  the  party 
of  the  con-  breaking  the  contract,  he«  at  the  most,  could  only  have  been 

sequencee.  ,  • 

supposed  to  have  had  in  his  contemplation  the  amount  of 
injury  which  would  arise  generally,  and  in  the  great  multi- 
tude of  cases  not  affected  by  any  special  circumstanoes,  from 
such  a  breach  of  contract.' 

On  this  ground,  it  was  held  that,  in  order  to  recover 
compensation  for  the  loss  of  profits  of  his  trade  during  the 
stoppage  of  his  mill,  the  mUler  should  have  communicated 
to  the  carrier  the  fact  that  he  had  no  other  shaft,  and  that 
the  mill  would  be  necessarily  stopped  till  the  new  shaft  was 
put  up ;  for  the  stoppage  of  the  mill  could  not  reasonably 
be  contemplated  by  the  carrier  as  the  neoessaiy  and  natural 
result  of  the  delivery  of  the  broken  shaft  to  him  to  be 
carried.  ^The  adoption  of  this  principle  (proceeds  the 
judgment)  cannot  be  said  to  be  unreasonable.  Here  are 
two  contracting  parties— one  possessing  full  knowledge,  the 
other  totally  ignorant  of  the  special  circumstances  attending 
the  contract,  or,  in  other  words,  of  the  peculiar  circum- 
stances that  will  accrue  from  a  breach.  If  the  former  does 
not  place  the  latter  on  an  equal  footing  with  himself  in  this 
respect,  but  induces  him  to  undertake  an  extraordinary 
diarge  at  the  ordinary  rate  of  risk,  he  has  no  right  to  com- 
plain if  he  is  debarred  from  receiving  the  amount  of  his 
loss.  He  had  the  opportunity  of  stimulating  the  other  party 
to  the  use  of  extra  caution,  and  of  making  him  responsible 
for  all  the  injury  accruing  from  neglect  on  his  part.  The 
other  had  a  right  to  be  forewarned,  in  order  to  be  fore- 
armed.' 
Mm  The  rule  thus  authoritatively  established  has  since  been 

want^  ^^  applied  in  a  great  number  of  cases.    For  faOure  to  deliver 
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a  qaantity  of  cotton,  the  millowner,  whose  mill  was  in  con-  cotton  de- 
sequence  brought  to  a  stand,  claimed — l^^,  L.7,  as  wages  the  earner. 
paid  to  the  men  during  the  stoppage ;  2dj  L.7,  10s.  profits 
not  earned  thereby ;  My  L.3,  10s.  rent  lost;  itii^  L.29 10s.  » 

interest  on  capital  invested,  and  during  the  period  referred 
to  lying  idle.    The  county  court  judge  who  tried  the  case 
rejected  the  two  last  items,  but  gave  plaintiff  the  two  first, 
as  the  direct  and  necessary  result  of  defendant's  failure. 
On  appeal  to  the  Court  of  Exchequer,  it  was  observed : 
^The  judge  was  in  error  in  saying  that  the  jury  were 
entitled  to  assume  that  the  damage  claimed  was  the  legal 
result  of  the  failure ;  because  it  was  a  loss  sustained,  not  in 
consequence  of  this  non-arrival  of  the  cotton  alone,  but  in 
consequence  of  that  fact,  and  the  plaintiff's  having  no  other 
cotton  in  stock.    If  it  had  been  established  that  such  was 
the,  practice  among  cotton-spinners,  so  that  every  carrier 
must  have  known  that  the  mill  would  be  at  a  stand  until 
the  cotton  arrived,  the  damages  would  have  been  properly 
assessed,  and  that  would  be  so  whether  the  carrier  had 
notice  of  the  fact  or  notice  from  the  well-understood  course 
of  business.    But  the  business  of  life  is  conducted  with 
reference  to  the  necessity  of  guarding  against  certain  acci- 
dents, and  the  owners  of  cotton  mills  may  be  fairly  expected 
to  guard  against  the  risk  of  being  delayed,  by  having  some- 
thing in  stock.    The  carrier  is  not  responsible  unless  distinct 
notice  is  given.    If  plaintiffs  had  said, — ^Now,  there  must 
be  no  mistake ;  the  cotton  must  be  delivered  immediately, 
otherwise  the  mill  will  be  at  a  stand ;  and  if  so,  yon  will 
be  responsible  for  the  consequences, — probably  the  railway 
company  would  not  have  taken  it,  except  at  a  higher  rate'  (a). 
So,  ^ere  A.  contracted  with  B.  to  repair  a  machine,  and  Faiiiu^  by 
employed  C.  to  make  the  fire-box,  without  informing  him  ffliim^by^ 

(a)  Gee  v.  Lane,  and  York  Ry.y  6  H.  and  N.  211.  j^yg  dam- 

ages to  C. 
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of  his  undertaking  to  B. ;  and  the  fire-box  not  being  com- 
pleted in  the  time  specified^  thereby  preventing  A.  from 
completing  his  contract,  who  hicd  in  consequence  to  pay 
damages  to  B. ; — such  damages^  it  was  held,  were  not  re- 
coverable bj  A.  from  C. ;  he  should  have  got  a  fire-box 
elsewhere  (a). 

Thus  the  probability  of  the  loss  must  have  been  present 
to  the  mind  of  the  party  sought  to  be  made  liable,  in  order 
to  subject  him  in  reparation  ;  but  it  is  immaterial  how  his 
information  was  gained,  whether  in  so  many  words,  from 
the  usage  of  trade,  or  from  the  nature  of  his  business.    A 
party  having  failed  to  send  home  a  thrashing  machine,  was 
sued  by  the  farmer  for  the  damage  done  to  hia  wheat 
thereby,  namely, — Ist^  The  cost  of  carting  it  to  the  stead- 
ing, as  it  would  have  been  thi*ashed  in  the  field  if  the 
machine  had  been  ready,  according  to  his  usual  practice ; 
2dy  the  damage  done  to  the  wheat  by  exposure  to  the  weather ; 
3dy  the  cost  of  kiln-drying  it;  4^A,  the  loss  sustained  by  the  fall 
of  the  market.     It  was  held,  that  if  it  had  been  proved  that 
another  machine  might  have  been  got,  the  fact  might  have 
been  urged  in  mitigation  of  damages ;  but  the  defendant, 
who  was  aware  of  plaintiff'3  practice  in  the  thrashing  of  his 
grain,  led  him  on  from  time  to  time  to  suppose  that  tbe 
engine  would  be  soon  ready :  therefore  he  was  liable  in 
the  first  three  items,  but  not  in  the  loss  from  the  fall  of 
the  market,  which  could  not  have  been  foreseen  by  the 
parties  (&). 
Injury  to  Where  one  of  a  set  of  articles  happens  to  be  injured  or 

mS- OTBet    destroyed,  there  is  an  injury  done  to  the  whole  set,  tbe 
of  ETticies.    value  of  which  is  the  difference  between  what  the  set  was 
worth  before  and  after  the  accident,  and  which  the  party  in 

(o)  Portman  v.  MiddkUm,  28         (6)  Smeed  v.  Ford^  28  L.  J.,  Q. 
L.  J.,  C.  P.  231.  B.  178. 
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fault  is  bound  to  pay.  ^Item  causas  corpori  cohaerentes 
sestimantur  (says  the  Roman  law),  si  quis  ex  comsedis,  aat 
symphoniacis,  aut  gemellis,  aut  quadriga,  aut  ex  pari  mula- 
rum  unum  vel  unam  occiderit.  Non  solum  enim  peremti 
corporis  sestimatio  facienda  est  sed  et  ejus  ratio  haberi 
debet,  quo  cetera  corpora  depretiata  aunt^  (a). 

On  this  principle,  it  has  been  adjudged  that  when  one 
of  a  set  of  Sevres  China  vases  were  destroyed,  the  pro- 
prietor was  entitled  to  the  sum  of  L.4000,  as  the  value  of 
the  whole  set,  under  deduction  of  the  worth  of  those  which 
remained.  An  injury  to  one  of  a  pair  of  carriage  horses, 
or  a  portion  of  a  set  of  earthenware,  is  estimated  in  the 
same  way  (b), 

(a)  Dig.  ad  leg.  Aq.  (9,  2),  lex  (6)  Cleghorn  v.  Taylor,  18  D. 

22,  §  1.  664. 
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FORMS    OF    ISSUES. 


I.  ASSAULT. 

^  Whether,  on  or  about  the  15th  day  of  June  1846,  and  at  or  near 
to  a  place  on  the  rising  ground  above  or  near  to  Starly  Bum  Harbour, 
in  the  county  of  Fife,  or  on  or  near  to  the  road  or  way  leading  from 
thence  to  Newbigging  House,  in  the  said  county,  the  defenders,  or  one 
or  other  of  them,  assaulted  the  pursuer,  to  his  loss,  injury,  and  damage  t 
Damages  laid  against  Barr,  Ii.500.  Damages  laid  against  Cavens, 
IjAOO:— Morris  v.  Barr  and  Cavens,  11  March  1847,  9  D.  929.  See 
also  Gordon,  30  July  1842,  5  D.  8  ;  Reekie,  21  Dec.  1842,  5  D.  368 ; 
Mucharsie  v.  Dickson,  25  July  1848,  11  D.  4  (excessive  punishment 
given  by  a  schoolmaster  to  a  pupil) ;  Hill  v.  Fletcher,  6  Aug.  1847, 
10  D.  7  (assault  with  intent)  ;  McLaren  v.  Robertson,  4  Jan.  1859. 

II.  BREACH  OP  PROMISE  OF  MARRIAGE. 

*  Whether,  in  or  about  the  months  of  September,  October,  November, 
or  December  1845,  the  defender  promised  and  engaged  to  marry  the 
pursuer ;  and  whether  the  defender  haa  wrongf uBy  failed  to  imple^ 
ment  the  said  promise  and  engagement,  to  the  loss,  injurv^  and  damage 
of  the  pursuer?' — Lucker  v.  Aitchison,  27  July  1846,  9  D.  21. 

III.  SEDUCTION. 

'  Whether  the  defender,  for  some  time  previous  to  the  14th  May 
1855,  courted  the  pursuer,  making  false  prgfessions  of  his  intention  to 
marry  her;  and  whether  the  defender,  on  or  about  the  said  14th 
May  1855,  by  means  of  such  courtship  or  false  professions,  seduced 
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the  pursuer,  and  prevailed  upon  her  to  permit  him  to  have  carnal 
connection  with  her  person,  to  the  loss,  injury,  and  damage  of  the 
pursuer?'— ITatter  v.  iflsaacy  29  Jan.  1857,  19  D.  340. 

^  'VSTiether,  during  the  year  1844,  and  particularly  the  month  of 
October  of  that  year,  and  subsequently,  the  pursuer,  the  said  Marj 
Ann  Gerard  or  Kay,  being  a  virtuous  peraouj  tne  defender  did  seduce 
her,  and  did  prevail  on  her  to  permit  him  to  have  carnal  connection 
with  her,  to  the  loss,  injury,  and  damage  of  the  pursuer?' — Kayy. 
WihorCa  Tra.,  6  March  1850,  12  D.  845.  The  words  in  italics  ought 
to  be  struck  oiit.     See  Walkery  sup, 

IV.  ADULTERY. 

Whether,  on  or  about  the  14th  December  1853  and  April  1855,  the 
defender  did  seduce  and  commit  adultery  with  J.  H.  or  Glover,  then 
the  wife  of  the  pursuer,  in  the  house  in  Irvine  occupied  by  her,  and 
did  maintain  an  adulterous  connection  with  her  in  said  house  or  else- 
where in  Irvine,  or  in  the  neighbourhood  thereof,  to  the  loss,  injury, 
and  damage  of  the  pursuer  ?  Damages  laid  at  L.2000% — Glover  v. 
Samsofiy  15  Feb.  1856. 

Where  the  action  is  laid  on  both  breach  of  promise  and  seduction, 
an  issue  is  taken  applicable  to  each ;  and  although  a  slump  sum  of 
damages  is  concluded  for,  pursuer  may  schedule  a  portion  thereof  as 
applicable  to  each  issue :  thus, — 

1.  Whether,  in  or  about  1854  or  the  year  1855,  the  defender  pro- 
mised and  agreed  to  marry  the  pursuer ;  and  whether  the  defender 
wrongfully  tailed  to  perform  the  said  promise  and  agreement,  to  the 
loss,  mjury,  and  damai?e  of  the  pursuer  ? 

2.  Whether  the  de^nder,  in  or  about  the  year  1854  or  1855,  and 
previous  to  May  1855,  courted  the  pursuer,  and  falsely  professed  in- 
tention to  marry  her;  and  whether,  by  means  of  these  professions,  the 
defender,  in  or  about  February,  March,  or  April  1855,  seduced  the 
pursuer,  and  prevailed  upon  her  to  permit  him  to  have  carnal  connec- 
tion with  her,  to  her  loss,-  injury,  and  damage  ? — Paton  v.  JBrodiiy  10 
Dec.  1857. 

V.  NEGLIGENCE. 
1.  Railway  Accident, 

It  being  admitted,  that  on  27th  July  1855,  and  at  or  near  Coal  Sta- 
tion on  the  defenders'  line  of  railway,  one  of  the  ordinary  passenger 
trains  on  the  said  line  came  into  collision  with  an  excursion  train  then 
standing  at  or  near  the  said  station,  in  consequence  of  which  the  pur- 
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iuer  (a  passenger  by  the  said  excursion  train)  sustained  a  fracture  of 
>oth  bones  of  the  left  leg,  immediately  below  the  knee,  and  a  severe 
contusion  upon  the  knee  and  other  parts  of  the  left  leg ; — 

Whether  the  said  collision  occurred  through  the  niult  of  the  de- 
'enders,  to  the  loss,  injury,  and  damage  of  the  pursuer  f — Dobie  v. 
Aberdeen  Railway  Co.,  23  May  1856,  18  D.  862. 

Where  the  responsibility  is  admitted,  and  the  only  question  left  for 
:he  jury  is  the  amount  of  dama^,  the  pursuer  is  nevertheless  entitled 
to  an  inquiry  as  to  how  the  acdoent  happened,  aad  the  degree  of  blame 
attributable  to  the  defenders ;  for  these  considerations  may  affect  the 
sum  to  be  awarded  in  a  most  material  degree.  A  party  in  fault  is  not 
entitled  to  know  the  case  to  be  laid  before  the  jury,  by  admitting  that 
lie  was  to  blame.  The  case  must  go  to  trial  on  the  usual  issue  whether 
the  accident  happened  through  the  fault  of  the  defenders. — Morton  v. 
Edinburah  and  Glasaow  Railway  Co.y  8  1>..288. 

Whetner,  on  or  about  the  9th  Jtdy  1855,  the  pursuer  was  a  pas- 
senger, travelling  by  the  Caledonian  Railway  irom  the  Carstairs 
Junction  Station  to  the  Mid-Oalder  Station ;  aad  whether,  at  or  near 
:he  Ballgreen  or  Bumbrae  Siding  or  Station  of  the  Caledonian  Bail- 
nray,  through  the  fault  of  the  defenders,  a  collision  took  place  on  the 
;aid  railway  or  sidings  thereof,  between  the  train  in  which  the  pursuer 
ivas  so  travelling  ana  another  train ;  and  whether,  in  consequence  of 
;he  said  collision,  the  pursuer  was  injured  in  his  person,  to  his  loss, 
njurv,  and  damage  I — Hamilton  v.  Caledanian  Railway  Co.y  10  June 
L856I 

• 

2.  Overturn  of  Coach, 

It  being  admitted,  that  on  or  about  the  8th  day  of  September  1852 
;he  pursuer  travelled  as  a  passehger  by  a  stage-coach  fron^  Dunferm- 
ine  to  Edinburgh,  and  that  at  the  time  the  said  coach  was  the  pro- 
>erty  of  the  de^nders ; — ^whether,  in  the  course  of  the  said  journey, 
he  said  coach  was  overturned  through  the  fault  of  the  defenders,  to 
he  loss,  injury,  and  damage  of  the  piu^uer? — Black  v.  Croally  14 
rulyl853. 

3.  Injury  to  a  Person  not  a  Passenger. 

It  being  admitted  that  the  pursuer^s  father  died  in  consequence  of 
njuries  received  by  being  overthrown  on  South  Bridge  Street,  Edin- 
burgh, on  or  about  6th  May  1848,  by  the  stage-coach  caUed  the  *Tweed- 
;ide,*  then  the  property  of  the  defenders,  and  of  which  Andrew  Shaw, 
licu'  servant,  was  then  the  driver; — 
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Whether  the  death  of  the  pursaer^s  father  was  caused  by  the  rash- 
nessy  faulty  negligence^  or  want  of  skill  on  the  part  of  the  said  Andrew 
Shaw,  to  the  loss,  injury,  and  damage  of  the  pursuer  ? — Elder  v. 
Croally  16  March  1849.  The  word  ^ fault'  is  now  only  used,  and 
covers  everything  in  the  iialics. — APLauchlany  17  D.  775. 

4.  Master  and  Servant, 

After  an  admission  that  pursuers  were  the  widow  and  children  of 
the  deceased,  and  that  his  death  was  the  consequence  of  the  injuries 
libelled ; — 

Whether  the  death  of  the  said  D.  M'Naughton  occurred  throogb 
the  fault  of  the  defenders,  to  the  loss,  injury,  and  damage  of  the  pur- 
suers?— M^Naugkton  v.  Caledonian  Railway  Co^  21  D.  160. 

It  being  admitted,  etc. ;: — 

Whether  the  deceased,  while  in  the  employment  of  the  defenders 
in  said  pit,  received  severe  and  mortal  injuries  through  the  fault  of 
the  defenders  in  the  management  of  the  machinery  for  lowering  and 
raising  the  miners  or  colliers  at  said  pit  or  part  thereof,  in  consequence 
of  which  he  immediately  or  soon  afterwards  died,  to  the  loss,  mjory, 
and  damage  of  the  pursuers  ? — Reid  v.  Bartonehill  Coal  Co^  3  July 
1855. 

It  being  admitted  that  the  defender  is  proprietor  or  lessee  of  a  coal- 
pit in  the  parish  of  St  Quivox  and  county  ot  Ayr,  known  by  the  name 
of  the  Dixon  Pit ; 

It  being  further  admitted  that  the  pursuer  was  in  the  employment 
of  the  defender  in  the  month  of  October  1852  ; — 

Whether  the  pursuer,  while  at  or  proceeding  to  his  work  in  the  said 
pit,  was,  on  or  aoout  the  4th  day  of  the  said  month  of  October  1852, 
severely  injured  by  a  leg  of  a  fire  lamp,  or  by  one  or  more  pieces  of 
coal  falling  into  the  saia  pit,  through  the  fault  of  the  defender,  to  the 
loss,  injury,  and  damage  of  the  pursuer  t — M^Lauchlan  v.  Gordon,  23 
May  1855, 17  D.  775. 

Whether,  on  or  about  the  6th  day  of  August  1855  years,  the  pu^ 
suer,  while  working  in  the  employment  of  the  defender  on  a  scaffolding 
at  the  National  Bank  in  Reform  Street,  Dundee,  received  injuries  on 
his  person  in  consequence  of  the  falling  of  the  said  scaffolding,  by 
reason  of  insufficiency  in  the  fabric  and  gear  or  management  thereoi; 
through  the  fault  of  the  defender,  to  the  loss,  injury,  and  damage  of 
the  pursuer! — Lynch  v.  Hoggartj  23  Feb.  1857. 

Whether,  on  or  about  the  6th  day  of  March  1852,  the  pursuer,  while 
doing  work  for  the  defenders  at  the  request  of  their  authorized 
manager,  was  hurt  in  his  person,  in  consequence  of  defect  or  insoffi* 
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?iency  in  the  carts  or  other  implements  used  in  said  work,  arising 
From  the  fault  of  the  defenders,  to  the  loss,  injury,' and  damage  of  the 
pursuer  ? — LUtle  v.  Neihcn^  27  Jan,  1855. 

5.  Negligence  of  Magistrates. 

Whether,  on  or  about  the  night  of  the  7th  March  1853,  a  part  of 
the  pavement  or  foot  passage  on  the  south  side  of  the  street  called  the 
Little  Causeway,  in  the  said  burgh  of  Forfar,  forming  part  of  the 
public  street  of  said  burgh,  was,  uirough  failure  of  duty  in  the  de* 
Fenders  as  lepresentmg  the  borgh,  dangerous  for  foot  passengers ;  and 
whether,  in  consequence  thereof,  the  pursuer,  when  passing  along  the 
said  pavement  or  foot  passage,  came  against  a  stone  Ijdng  thereon, 
and  was  thereby  severe^  hurt  in  his  person,  to  his  loss,  injury,  and 
damage  f — Dar^  v.  Mags*  of  Forfar^  29  Jan.  1856. 

It  being  admitted  that  the  defenders  are  proprietors  of  the  Burgh 
Mill,  and  of  the  mill-lade  and  dam  thereto  pertaining,  in  or  near  tne 
:;own  of  Stirling ; — 

Whether,  on  or  about  the  night  of  the  21st  October  1858,  the  now 
leceased  Samuel  Kerr,  son  of  the  pursuer,  when  passing  along  a  f  oot- 
)ath  leading,  etc.,  fell  into  the  said  dam  and  was  drowned,  through 
he  fault  of  the  defenders  in  not  having,  as  proprietors  of  the  said 
3urgh  Mill,  and  of  the  dam  thereto  pertaining,  duly  fenced  the  said 
lam,  to  the  loss,  injury,  and  damage  of  the  pursuer  ? — Kerr  v.  Maas.  of 
Stirling^  18  Dec.  1858,  21  D.  169.  See  also  the  issues  in  Iiill  v. 
'Jaledonian  Railway  Company^  7  July  1854,  and  3  March  1855 ; 
Callaghan  v.  Monkland  Railway  Company^  18  Nov.  1856;  Cook 
r.  Belly  7  F.eb.  1857;  Paterson  v.  Wallace^  17  Dec.  1853; 
Veilson  v.  Rodger^  24  Dec.  1853;  Swift  v.  Christie^  10  June 
.854;  Brownlie  v.  Tennant^  24  June  1854;  Marshall  y.  Steuart^  18 
)ec.  1851,  3  March  1852 ;  Phillip  v.  Dixon^  6  July  1852 ; 
yPLachlan  v.  Bartonshill  Coal  Companvy  7  July  1852  ;  Whitelaw  v. 
^ollokj  27  Dec.  1849;  McLean  v.  Russely  etc.y  9  March  1850; 
\PGlashan  v.  Dundee  and  Perth  Railway  Company y  23  June  1848; 
yneddon  v.  Adie  and  MiUery  16  June  1849;  Macaulay  v.  Buisty  9 
>ec.  1846 ;  Elder  v.  CroaUy  16  March  1849. 

6.  Negligence  by  Agents  and  Professional  Men. 

Whether,  in  or  about  the  month  of  Angus);  1848,  the  defenders, 
>trathem  and  Douglas,  were  employed  as  the  pursuer^s  law-agents  in 
ef erence  to  the  defence  of  an  action  brou^t  in  the  Court  of  Session 
gainst  him  and  others,  at  the  instance  of  W  illiam  Ressen,  then  feuar 
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• 
at  Pollockshaws ;    and  whether  the  defenders  failed  through  negli- 
gence to  discharge  their  duty  as  such  law-agents,  to  the  loss,  injuiy, 
and  damage  of  the  pursuer? — Barles  v.  Strathetn  and  Douglas^  22  D. 
851. 

Whether,  in  September  1845,  the  said  Christopher  Kerr  and  Job 
Kerr  were  employed  by  the  Dundee  Foundry  Company,  or  those  in- 
terested therein,  and  by  William  Gourle/s  trustees  as  their  agents,  tc 
sell  certain  shares  of  the  Dundee  and  Newtyle  Railway  Company  be- 
longing to  them  respectively ;  and  whether,  in  violation  of  their  dutj- 
as  such  agents,  the  said  Cnristopher  Kerr  and  John  Kerr  did,  as  a 
company,  or  did  jointly  as  individuals,  in  the  said  month  of  Septm- 
ber,  or  of  October  immediately  following,  become  the  purchasers  of 
217  of  the  said  shares,  or  of  any,  and  what  part  thereof? — Balfowr v. 
Kerr,  6  Dec.  1856. 

Whether,  on  or  about  the  6th  Januaiy  1854,  the  defenders  received 
from  the  pursuer  nine  casks,  containing  31 5f  gallons  of  fine  malt 
whisky,  to  oe  warehoused  in  the  bonded  warehouse  kept  by  them ;  and 
whether  the  defender  wrongfully  parted  with  the  custody  of  the  said 
nine  casks  of  whisky,  to  the  Toss,  injury,  and  damage  of  the  pursuer?— 
Smith,  14  July  1858. 

Whether,  on  or  about  the  11th  day  of  January  1856,  the  defender 
undertook  to  furnish  to  or  for  the  pursuer,  a  certain  medicine  or  mix- 
ture made  up  with  hydriodic  acid,  and  in  lieu  thereof  furnished  a 
niixture  of  a  poisonous  or  deleterious  nature,  made  up  with  hydrocyamc 
or  prussic  acid;  and  whether  the  pursuer  was  seriously  injured  in 
her  health  by  taking  a  dose  of  said  poisonous  mixture,  believing  it  to 
be  the  mixture  ordered,  to  her  loss,  injury,  and  damage  ? — DcUziel  ^• 
Osborne,  14  Nov.  1857. 

It  being  admitted,  that  on  12th  October  1849  the  defender  and  Pr 
J.  A.  subscribed  the  report.  No.       process  ; — 

Whether,  on  or  about  the  said  12th  October  1849,  the  pursuer  em- 
ployed the  defender  and  Dr  J.  A.  to  inspect  his  infant  coild,  and  t(> 
report  confidentially  to  him  their  opinion  as  to  its  birth  bein^  pre- 
mature ;  and  whether,  in  breach  of  the  duty  undertaken  by  hun  in 
respect  of  such  employment,  and  to  which  he  was  bound,  the  defender 

delivered  a  copy  of  the  said  report  to  the  Rev. ,  minister  of  the 

parish  of ',  to  the  loss,  injury,  and  damage  of  the  pursuer  t— 

A.B.v.  CD.,  13  Dec.  1851. 

VI.  DEFAMATION. 

« 

It  being  admitted  that  the  pursuer  is  teacher  in  Philp's  Institution 
in  Kirkcaldy,  and  that  the  defender,  John  Jefifers  Wilson,  residing  in 
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Kirkcaldy,  is  the  printer,  proprietor,  and  publisher  of  the  weekly 
newspaper  printed  and  published  in  Kirkcaldy,  called  the  Fifeshire 
Advertiser; — 

1.  Whether,  in  the  number  of  the  said  newspaper,  dated  and  pub- 
lished the  19th  day  of  June  1852,  there  was  printed  and  publisned, 
in  the  column  of  ifotices  to  Correspondents,  and  circulated  by  the 
defender,  the  notice  or  paragraph  contained  in  schedule  A.  appended 
to  the  issues ;  and  whether  the  said  notice  or  paragraph  was  of  and 
concerning  the  pursuer,  and  falsely  and  calimmiously  held  out  or 
represented  that  he,  as  teacher  of  Fhilp's  Institution,  took  frequent 
unwarrantable  liberties  both  with  the  scholars  and  governors  of  the  said 
institution,  and  that  he  summarily  dismissed,  on  his  own  responsibility, 
four  of  the  boys  for  trifling  and  insufficient  causes,  and  conducted 
himself  in  his  said  office  in  an  unbecoming  and  improper  manner,  to 
the  loss,  injury,  and  damage  of  the  pursuer? 

2.  Whether,  in  the  numbers  of  tne  said  newspaper  dated  and  pub- 
lished respectively  on  13th  and  20th  November  1852,  there  were 
printed,  pu'blished,  and  circulated  by  the  defender,  the  following 
words,  articles,  para^*aphs,  and  notices,  namely,  etc.,  as  above  ? — 
Sheriffs  v.  WilsoUy  1  March  1855. 

Whether,  on  or  about  the  4th  March  1856,  and  at  a  public  market 
in  the  village  of  Moulin,  in  the  presence  and  hearing  of  James 
Menzies,  innkeeper,  Moulin,  Hugh  Stewart,  farmer,  Freuich,  and 
Thomas  Kobertson,  farmer,  Lick,  or  one  or  more  of  them,  the  de- 
fender did  falsely  and  calumniously  apply  to  the  pursuer  the  words  in 
the  Gaelic  language,  ^  Tha  tu  bhrengar  agus  is  tu  am  brengar  is  mo 
tha  au  san  duthaich,'  meaning  thereoy  in  English  that  the  pursuer 
was  a  liar,  and  the  greatest  liar  in  the  country,  or  did  use  words  of 
a  similar  meaning,  to  the  loss,  injury,  and  damage  of  the  pursuer  ? — 
McLaren  v.  Robertson^  4  Jan.  1859. 

Whether,  on  or  about  14th  October  1861,  the  defender,  for  the 
purpose  of  getting  the  pursuer  dismissed  from  his  situation  as  chaplain 
at  Stirling  Castle,  wrote  and  transmitted  to  the  Principal  Secretary  of 
State  for  W^ar,  a  letter  of  and  concerning  the  pursuer  m  the  terms  set 
forth  in  the  schedule  hereto  annexed;  and  whether,  in  said  letter, 
the  defender  falsely,  calumniously,  maliciously,  and  without  probable 
cause,  represented  the  pursuer  as  naving  neglected  his  clerical  duties  in 
pursuit  of  objects  of  a  secular  description,  incompatible  with  the  proper 
discharge  of  the  duties  of  his  office  as  chaplain  at  Stirling  Castle,  and 
as  having  attempted  to  desecrate  parish  cnurches  by  an  illegal  act,  to 
the  loss,  injury,  and  damage  of  the  pursuer  ? — Rodger s  v.  Vicij  19th 
Feb.  1863. 

Whether,  etc.,  a  third  party,  speaking  for  the  defender,  who  was 
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then  and  there  present,  and  by  the  instructions  of  the  defender,  giveD 
maliciously,  ana  without  probable  cause,  did  make  a  false  and  calum- 
nious statement  to  the  effect,  etc. — Bame  case* 

Whether,  in  or  about  the  months  of  March,  April,  and  May  1856, 
in  various  places  in  and  about  Wick,  the  defender  repeatedly,  falsely, 
and  calunmiously  stated,  in  presence  of  Angus  Henderson,  innkeeper, 
Wick ;  Jane  Cormack  or  Henderson,  his  wife ;  John  Craig,  grocer, 
Wick;  James  Miller,  tailor,  Wick;  William  Shearer,  fishcurer,  resid- 
ing in  Louisburgh ;  Sarah  Sutherland^  Pulteneytown,  and  of  the 
pursuer  himself,  or  in  the  presence  of  one  or  more  of  them,  that  the 
pursuer  had  been  guilty  of  adultenr  with  the  said  Margaret  Dallas  or 
Wares,  or  did,  times  and  places  aoove  mentioned,  use  words  and  ex- 
pressions concerning  the  pursuer,  meaning  and  importing  that  he  had 
been  guilty  of  adultery  as  aforesaid,  to  the  loss,  injuiy,  and  damage 
of  thepursuer  I — Innea  v.  Swatuon^  8  Dec.  1857. 

1.  Whether,  in  the  month  of  November  1858,  the  pursuer  acted  as 
agent  at  Hawick  of  the  said  Electric  and  International  Telegraph 
Company,  and  had  charge  of  the  Electric  Telegraph  there;  and 
whether,  on  or  about  the  25th  day  of  November  1858,  the  def^der, 
James  Leithhead,  wrote  and  addressed  to  the  other  defender,  the  said 
John  Scott  Chisholme,  a  letter  containing,  among  other  words,  the 
words  and  sentences  following,  or  words  and  sentences  to  the  like 
effect,,  viz.  (after  quoting^the  letter)  ?  Whether  the  said  letter  was,  in 
whole  or  in  part,  of  and  concerning  the  pursuer,  and  did  falsely  and 
calimmiously  represent  that  the  pursuer  had,  on  the  occasion  therein 
referred  to,  committed  a  betrayal  of  confidence,  and  a  violation  or 
gross  and  culpable  neglect  of  duty,  by  divulging  or  culpably  allowing 
to  become  known  to  me  said  James  Leithhead,  the  import  of  a  mes- 
sage transmitted  by  the  said  telegraph,  addressed  to  and  intended  for 
John  Paterson,  Esq.,  then  bailie  and  chief  magistrate  of  Hawick,  and  re- 
ceived at  said  station,  to  the  loss,  injury,  and  damage  of  the  pursuer! 

2.  Whether  the  defender,  John  Scott  Chisholme,  having  received 
a  letter  written  and  addressed  to  him  by  the  defender,  the  said  James 
Leithhead,  dated  25th  November  1858,  containing  the  following  or 
words  to  the  like  effect,  viz.  (here  followed  the  letter),  did,  at  a  public 
meeting  held  at  Kelso,  on  or  about  the  26th  da^  of  November  1856, 
read  to  the  parties  present  at  said  meeting  the  said  letter;  and  whether 
the  said  letter  was,  in  whole  or-  in  part,  of  and  concerning  the  pursuer; 
and  whether  the  said  John  Scott  Chisholme  did  thereby  falsely  and 
calumniously  represent  that  the  pursuer  had,  etc.  (as  in  the  first  issue)  t 

8.  Whether,  on  or  about  the  3a  day  of  Deoemb^  1858,  the  defender, 
James  Leithhead,  wrote,  and  caused  to  be  published  in  the  Daih  Scot*- 
man  newspaper  of  6th  December  1858,  a  letter  bearing  to  be  addressed 
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to  Richard  Hodgson,  Esq.,  Chairman  of  the  North  British  Railway 
Company,  containing  among  others  the  following  words  and  sentences, 
or  words  and  sentences  of  the  like  import  and*  meaning,  viz.  (after 
quoting  the  letter,  supra,  p.  217)  ;  and  whether  the  said  words  and 
sentences  are,  in  whole  or  m  part,  of  and  concerning  the  pursuer,  and 
do  falsely  and  calumniously  represent  the  pursuer  as  having  made 
false  statements  to  Mr  Rowbotham,  land  as  being  a.  person  of  no 
veracity,  or  of  doubtful  veracity,  to  the  loss,  injury,  and  damage  of 
the  pursuer  l-^Bichards  v.  Chisholme,  15  Dec.  1859. 

1.  Slander  from  the  Pulpit. 

Whether,  on  Sunday  the  14th  March  1841,. or  about  that  time,  and 
during  divine  service  m  the  parish  church  of  Alves,  the  defender  did, 
while  preaching  to  or  addressing  the  congregation  then  and  there 
assembled,  and  in  their  hearing,  falsely  ana  calunmiously  say  of  and 
concerning  the  pursuer,  that  he  nad  been  guiltv  of  cheating,  deceiving, 
and  overreachmg  others  in  the  course  of  business,  etc.,  meaning 
thereby  that  the  pursuer  had  been  guilty  of  obtaining  money  on  false 
pretences,  and  kept  up  false  appearances,  and  had  cheated  and  de- 
ceived his  neighbours  and  others  with  whom  he  had  transactions,  to 
their  injury  and  ruin,  or  did  use  or  utter  expressions  in  allusion  and 
with  application  to  the  pursuer,  to  the  above  or  the  like  effect,  to 
his  loss,  injury,  and  damage  ? — Smith  v.  GentUj  31  Jan.  1844. 

2.  Judicial  Slander. 

It  being  admitted  that  the  pursuer  presented  a  note  of  suspension 
before  the  Court  of  Session,  on  or  about  the  15th  day  of  June  1857, 
of  a  decree  of  removing^  proceeding  on  a  summons  of  removing  against 
him  at  the  instance  of  the  said  Duke  of  Sutherland  and  George  (runn, 
and  to  which  note  answers,  herein  held  as  repeated,  were  lodged  for 
the  defenders  on  or  about  the  25th  day  of  July  1857 ; — ^whether,  in 
the  said  answers  to  the  said  note  of  suspension,  the  defenders  inserted 
the  following  statements,  viz.,  *  During  the  last  few  years,'  etc.  (the 
statement  complained  of  was  quoted) ;  and  whether  the  said  state- 
ments, or  any  part  thereof,  are  of  and  concerning  the  pursuer,  and 
are  false  ana  calumnious,  and  were  maliciously  inserted  in  the  said 
answers,  to  the  loss,  injury,  and  damage  of  the  pursuer  t — M'Kellar 
V.  Duke  of  Sutherland,  14  Jan.  1859. 

When  the  slander  is  uttered  by  the  mouth  of  counsel,  the  issue  may 
run :  ^  It  being  admitted  that  A.  B.  presented  a  petition  to  the  Court 
of  Session  for,  etc.,  and  that  C.  D.  acted  as  counsel,  and  the  defender 
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as  a^nt  for  the  petitioners ;' — whether,  on  or  about  the  10th  January 
1861,  and  within  the  Parliament  House,  the  said  C.  D.,  as  coanse) 
for  the  petitioners,  in  conformity  with  the  instructions  of  the  defoider 
maliciously  given,  did,  in  the  presence  of  a  great  number  of  persons 
then  in  the  court-room,  and  amongst  others,  in  the  presence  of,ete^or 
one  or  more  of  them,  make  to  the  Lord  Ordinary  a  false  and  calum- 
nious statement  that,  etc.,  to  the  loss,  injury,  and  damage  of  the  pur- 
suer ? — Bayne  v.  APGrigor^  24  D.  1126,  1  Macph.  615. 

As  to  issues  in  cases  of  defamation,  reference  may  be  also  made  to 
the  following  cases  : — 

Henderson  v.  Henderson^  7  Feb.  1855;  Davis  v.  Miller^  5  July  1855 
(newspaper  criticism)  ;  Campbell  v.  Memies,  17  July  1855  ;  Ehcbtt 
Y,  Lang  J  21  June  1854.;  Mullery.  Robertsonj  2  Dec.  1852  ;  HoUhma 
V.  Walker,  21  May  1853 ;  MDonaldv.  Guthrie^  25  June  1853 ;  Bal- 
four y.  Wallace,  14  July  1853;  Dunbar  v.  Stodart,  15  Feb.  1849: 
Lockhart  v.  Cuming,  7  Feb.  1852  ;  Scouller  v.  Gunn^  26  June  1852: 
Reid  V.  WLay,  8  July  1852 ;  Eraser  y.  Wilsm,  10  Dec.  185(1: 
M'Culhch  V.  Liu,  17  Dec.  1850;  Graham  v.  Boy,  11  Feb.  1851: 
M'Kie  V.  Lawson,  19  Feb.  1851 ;  MIntosh  v.  Flowerdew,  19  Feb. 
1851 ;  Aird  v.  Kennedy,  22  F^b.  1851  (counter-issue) ;  Durham  t. 
Skinner,  24  June  1851 ;  Mason  v.  Taif,  2  July  1851 ;  APRosk  v. 
Ironside,  14  Nov.  1849  ;  Mathers  v.  Lawrie,  26  Dec.  1849  ;  Edmri^ 
V.  Begbie,  28  June  1850. 

VII.  ILLEGAL  .USE  OF  DILIGENCE,  ETC. 
1.  Malicious  Prosecution. 

Whether,  on  or  about  the  2d  day  of  March  1850,  the  defender 
maliciously,  and  without  probable  cause,  apprehended  the  pursuer,  or 
caused  him  to  be  apprehended  and  detained  in  the  police  office,  Edin- 
burgh, to  the  loss,  mjury,  and  damage  of  the  pursuer? — MPherson  v. 
Cattanach,  10  Dec.  1850;  Page  v.  Buchan,  10  July  1855. 

When  the  action  is  directed  against  officers  acting  under  a  local 
Police  Act  containing  a  protecting  clause,  the  words  of  the  statute  are 
inserted  in  place  of  ^  maliciously  and  wHlthout  probable  cause  :'  thus,— 

Whether,  on  or  about  the  3a  day  of  November  1856,  the  defender, 
from  wilful  oppression,  out  of  which  real  injury  has  arisen  to  the  pur- 
suers, caused  tne  pursuer,  Mrs  Janet  Williamson  or  Graham,  to  be 
apprehended  and  tried  in  the  Edinbinrgh  Police  Court  on  a  charge  o! 
reset  of  theft,  as  set  forth  in  the  complsunt,  No.  17  of  process,  and 
procured  against  the  said  pursuer  the  conviction  and  sentence  of  im* 
prisonment,  and  also  the  revocation  of  licence,  both  dated  3d  November 
1856,  and  appended  to  said  complaint,  and  caused  her  to  be  impri80De(i 
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in  the  prison  of  Edinburgh,  and  to  be  detained  therein  from  the  3d 
to  the  i7th  day  of  Novemoer  1856,  inclusive,  to  the  loss,  injury,  and 
dama^  of  the  pursuers  I — Graham  v.  Linton^  18  March  1858 ; 
Barclay  v.  Barclay^  9  March  1854. 

In  an  action  against  a  private  prosecutor,  the  Court  framed  an 
issue,  in  which,  on  reciting  their  deliverance  that  the  warrant  which 
the  party  had  procured  and  enforced  was  incompetent  and  illegal,  the 
question  was  put : — 

What  loss,  injury,  and  damage  the  pursuer  has  sustained  from  the 
execution  of  said  warrant? — Bamet  v.  Whytej  16  Feb.  1849. 

2.  Police  Officer  acting  without  Warrant  or  beyond  his  Bounds. 

And  where  certain  officers  of  pohce  were  charged  with  apprehend- 
ing  a  person  without  any  warrant,  the  issue  was  : — 

Whether,  on  or  about  the  6th  J\me  1845,  the  defenders,  or  one  or 
more  of  them,  wrongfully  apprehended  the  pursuer,  and  confined  him 
as  a  prisoner  in  an  outhouse  near  or  attached  to,  etc.,  or.  wrongfully 
caused  him  to  be  apprehended  and  confined,  to  the  loss,  injury,  and 
damage  of  the  pursuer  ? — Taylor  v.  Cathcartj  26  Nov.  1846.  See  also 
Hollands  v.  Richardson^  1  Nov.  1843. 

mere  a  criminal  officer  was  charged  with  oppressive  treatment  of 
his  prisoner : — 

Whether,  on  or  about  the  4th  October  1853,  the  defenders,  or  one 
or  more  of  them,  wrongously,  illegally,  and  oppressively  imprisoned 
the  pursuer  within  a  safe,  or  cell,  or  chamber  witliin  or  near  to  the  pre- 
mises at  Invergorden  formerly  occupied  as  the  offices  of  the  Com- 
mercial Bank  of  Scotland  there ;  and  did  wrongously,  illegally,  and 
oppressively  detain  the  pursuer  within  the  said  safe,  or  cell,  or  chamber 
for  the  period  of  6^  hours  or  thereby,  to  the  loss,  injury,  and  damage 
of  the  pursuer  ? — Ross  v.  M^Bean^  6  Dec.  1845. 

3.  False  Accusation. 

Whether,  on  or  about  the  12th  Februanr  1845,  the  defender  did 
maliciously,  and' without  probable  cause,  write  and  transmit,  or  cause 
to  be  written  and  transmitted,  to  the  Procurator-fiscal  for  the  county 
of  Perth,  a  declaration  or  inf ormiation,  falsely  accusing  the  pursuer  of 
a  criminal  offence  against  the  laws  for  the  preservation  oi  game,  in 
consequence  of  whicn  the  pursuer  was  apprehended  and  sent  as  a 

frisoner  from  Muthil  to  Perth,  and  incarcerated  in  the  prison  of 
^erth  for  six  days  or  thereby,  to  the  loss,  injury,  and  damage  of  the 
pursuer? — Adie  v.  Gowans,  16  Jan,  1847. 

2  K 
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4.    Wrongous  Incarceration  for  DehL 

Whether,  on  or  about  the  18th  day  of  April  1844,  the  defender, 
as  manager  of  the  Union  Bank  of  Scotland,  and  acting  for  behoof  of 
the  said  bank,  wrongfully  apprehended  and  imprisoned  the  pursuer,  or 
caused  him  to  be  apprehended  and  imprisonea  in  the  prison  of  Stran- 
raer, and  wrongfully  caused  him  to  be  detained  therem  from  the  said 
18th  day  of  April  to  the  3d  day  of  May  thereaft^,  or  during  any  part 
of  said  period,  to  the  loss,  injury,  and  damage  of  the  pursuer  i— 
Gibson  V.  Anderson^  21  July  1846;  Imrie  y  APWhannely  27  Oct 
1846  ;  Campbell  v.  Gordon^  20  March  1844. 

Whether,  on  or  about  the  7th  day  of  December  1859,  the  defender 
wrongfully  caused  thejpursuer  to  be  apprehended  and  imprisoned  for 
debt  m  the  prison  of  Edinburgh,  after  payment  or  satisfaction  of  such 
debt  had  been  made  or  tendered  by  the  pursuer,  to  the  loss,  injury,  or 
damage  of  the  pursuer? — Doyle  v.  Steven,  14  Nov.  1860. 

5.   Wrongous  Confinement  in  a  Madhouse. 

1.  Whether,  on  or  about  the  13th  day  of  June  1852,  the  defender, 
Hugh  Eraser,  by  himself  or  acting  along  with  Mrs  Janet  Macphersoo 
or  Mcintosh,  did  wrongfully  confine  the  pursuer,  or  cause  him  to  be 
confined,  in  the  private  madhouse  kept  at  Saughtoh  Hall,  in  the  parish 
of  St  Cuthberts  and  county  of  Edinburgh,  by  Drs  John  Smith  and 
William  Henry  Lowe,  and  did  wrongfully  detain  him,  or  cause  him 
to  be  detained  therein  from  the  said  l3tli  day  of  June  1852  until  the 
21st  day  of  July  in  the  same  year,  or  during  any  part  of  said  period, 
or  was  accessory  to  the  pursuer  being  so  confined  and  detained,  the 
pursuer  not  being  insane,  to  the  loss,  injury,  and  damage  of  the 
pursuer. 

2.  Whether,  on  or  about  the  12th  day  of  June  1852,  the  defenders, 
George  Glover  and  Thomas  Graham  W  eir,  did  wrongfully,  and  with- 
out due  inquiry  and  examination,  grant  the  certificate  No.  of  pro- 
cess, the  pursuer  not  being  then  insane,  nor  in  such  a  state  of  mental 
derangement  as  to  require  confinement  in  a  lunatic  asylum,  to  the 
loss,  mjuiy,  and  damage  of  the  pursuer? — Mcintosh  v.  Glover,  W 
March  1859.  (The  words  in  italics  should  have  been  struck  out,  as 
their  insertion  requires  the  pursuer  to  prove  his  sanity,  which  he  was 
not  bound  to  do.) 

Whether  the  defenders,  or  either  of  them,  and  which  of  them,  did 
wrongfully  and  illegally  detain  the  pursuer  in  the  private  madhouse 
kept  by  them  at  Saughton  Hall,  in  the  parish  of  ot  Cuthberts  and 
county  of  Edinburgh,  from  the  13th  of  June  1852   until  the  21st 
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July  1852,  or  during  any  part  of  said  period,  to  the  loss,  injury,  and 
damage  of  the  pursuer  ? — Mcintosh  v  Smith  and  Lowe,  7  Jan.  1864. 
See  also  Strang  v.  Strang^  19  Jan.  1849. 

6.   Wrongoits  Poinding. 

Whether,  on  or  about  the  6th  day  of  October  1841,  the  defenders 
wrongously  poinded  effects  belonging  to  the  pursuer  within  the 
Beehive  Inn,  Dumfries,  to  the  extent  of  L.3,  168.  or  thereby,  to  the 
loss,  injury,  and  damage  of  the  pursuer  I — Beattie  v.  WLeUan^  29 
June  1846. 

Whether,  in  or  about  the  month  of  June  1859,  the  defender,  Robert 
Mrintyre,  wrongfully  caused  a  poinding  to  be  executed  of'  effects  be- 
longing to  the  pursuer,  and  a  warrant  of  sale  thereof  to  be  issued,  not- 
withstanding of  a  due  tender  by  the  pursuer  of  payment  of  the  debt, 
for  recovery  of  which  the  diligence  was  used,  to  the  loss,  injury,  and 
damage  of  the  pursuer  I — Inglis  v.  M^Intyre^  3  July  1861  ;  Wilsons  v 
Alexander  J  24  Jan.  1844. 

7.    Wrongful  Seizure  hy  Officer  of  Customs, 

Whether,  on  or  about  the  2d  January  1856,  the  defender  wrong- 
fully seized  and  carried  away  from  the  shop  or  premises  occupied  by 
the  pursuer  in  South  Bridge  Street,  Edinburgh,  33  lb.  weight  or  there- 
by of  tobacco,  the  pr^erty  of  the  pursuer,  to  his  loss,  injury,  or 
damage  ? — Christie  v.  Thomson^  12  June  1858. 

8.  Meditatione  Fuga?  Warra^it, 

1.  Whether,  in  or  about  the  24th  day  of  July  1857,  the  pursuer  was, 
on  a  warrant  obtained  against  him,  as  in  meditatione  fugcBy  at  the  instance 
of  the  defender,  wron^ully  apprehended  at  Wheatloanhead,  Blantyre, 
and  wrongfully  taken  to  Hamilton  before  the  Sheriff-substitute  there, 
and  wrongfully  kept  in  custody  at  Hamilton  during  a  part  of  that 
day,  to  the  loss,  injury,  and  damage  of  the  pursuer  ? 

2.  Whether,  on  or  about  the  said  24th  day  of  July  1857,  the  pur- 
suer having  been  apprehended  and  taken  to  Hamilton  on  the  said 
warrant,  was  afterwards  wrongfuUy  kept  in  custody  there  for  a  part 
of  that  day,  by  the  defenders,  to  the  loss,  injury,  and  damage  of  the 
pursuer? — Ford  v.  Muirheadj  19  May  1858. 
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9.    WrongoiLs  Interdict 

Whether  the  defender,  on  or  about  1st  October  1861,  wrongfullv, 
and  without probahU  grounds^  applied  for,  and  obtained  from  the  Sheriff 
of  Aberdeenshire,  an  interdict  against  the  present  pursuers,  interdict- 
ing them  from  selling,  removing,  or  disposmg  of  the  stocking,  imple- 
ments, and  other  property  belonging  to  the  present  pursuers  on  the 
farm  of  Bumside ;  and  whether  the  defender  wrongfully,  and  with- 
out probable  grounds,  kept  up  the  said  interdict  till  on  or  about  8th 
January  1862,  to  the  loss,  injury,  and  damage  of  the  pursuer! 

Whether  the  defender,  on  or  about  the  18th  January  1862,  wrong- 
fully, and  without  probable  grounds^  applied  for,  and  obtained  fromtbe 
Court  of  Session,  or  the  Lord  Oroinary  on  the  Bills,  an  interdict 
against  the  pursuers  seUing  or  removing  the  said  stocking,  implements, 
and  others,  and  wrongfully,  and  toithout  probable  grounds^  kept  up  the 
said  interdict  till  on  or  about  18th  February  1862,  to  the  loss,  injurr, 
and  damage  of  the  pursuer ;  and  whether  the  defender,  under  his 
bond  of  caution,  is  resting  owing  to  the  pursuers  the  damages  so 
sustained  by  them? — Abefa  Ears,  v  Edmonds^  10  July  1863.  (The 
words  *  witnout  probable  grounds '  were  inserted  of  consents) 

10.  Illegal  Sequestration. 

It  being  admitted,  that  under  the  lease,  of  which  No.  3  of  pFocess  is 
a  copy,  the  pursuers  became  tenants  of  the  farm  of  Egypt,  the  propert} 
of  the  defender,  for  the  period  of  19  years,  from  tne  22a  day  of 
November  1832  ;— 

Whether  the  defenders  wrongfully  failed  to  put  the  houses  and 
fences  on  said  farm  in  tenantable  and  fencible  condition,  in  terms  of 
the  said  lease,  to  the  loss,  injury,  and  damage  of  the  pursuers  ? 

Whether,  on  or  about  the  12th  day  of  August  1837,  the  defender 
obtained  from  the  Sheriff  of  Edinburgh  a  sequestration  of  all  or  any 
part  of  the  crop  and  stock  of  the  pursuers'  said  farm ;  and  whether,  on 
or  about  the  the  23d  day  of  May  1838,  the  defender  wrongfully  failed 
to  relieve  the  pursuers'  said  crop  and  stock  from  the  said  sequestratloni 
to  the  loss,  injury,  and  damage  of  the  pursuers  t — Gordon  v.  Graham^ 
2  Rob.  Ap.  251. 

Whether  the  defender,  on  or  about  the  16th  March  1855,  in 
selling  part  of  the  sequestrated  effects  under  the  said  warrant,  did 
illegally  and  oppressively  sell  the  same,  in  disregard  of  the  interests  of 
the  pursuer,  ana  in  a  manner  to  produce  loss,  mjury,  and  damage  to 
the  pursuer? — Robertson  v.  GaJhraith^  16  July  1857. 
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11.  For  Wrongful  A  rrestment. 

Whether,  on  or  about  5th  December  1860,  the  defenders  maliciously, 
and  without  probable  cause,  arrested  and  dismantled  the  ^galUot 
Sophia  Klaasina,'  of  which  the  pursuer  was  master  and  owner,  and 
which  was  then  lying  in  the  harboul-  of  Aberdeen,  and  detained  the 
said  galliot  in  Aberdeen  from  5th  January  1860  till  on  or  about  4th 
December  1861,  to  the  loss,  injury,  and  damage  of  the  pursuer? — 
IVaUhekker  v.  Northern  Agricultural  Co.,  20  Dec.  1862;  Brodie  v. 
Young^  19  Feb.  1851 ;  Henning  v  Hewitson,  12  Feb.  1852. 

Vm.   INJURY  TO  PROPERTY. 

Whether,  in  or  about  the  spring  of  1851,  the  defender  did  wrong- 
ously  perform  certain  operations  on  a  part  of  an  embankment  or 
lanaarm,  situated  near  to  the  march  between  the  farm  of  Conan  and 
the  lands  of  Kinloch,  whereby  the  said  embankment  or  landarm  was 
materially  weakened  and  rendered  less  capable  of  resisting  floods  in 
the  river  Isla ;  and  the  farm  occupied  by  the  pursuer  was  flooded,  in 
or  about  December  1852  and  January  1853,  to  the  loss,  injury,  and 
damage  of  the  pm^uer  ? — Hall  v.  Kinloch^  1  March  1856  (for  wrong- 
fully carrying  away  coal  belonging  to  the  pursuers)  ;  Craich  v.  Devon 
Iron  Co.j  26  Nov.  1852,  2  Stu.  52;  Ferguson  v.  Methven^  9  June 
1857  (for  miscropping  a  farm)  ;  Mackenzie  v.  Monro^  8  Dec.  1860. 

Bald  v.  Alha  Coal  Co.y  30  May  1844  (issues  against  landlord  and 
mineral  tenant  for  tapping  coal  waste,  causing  a  subsidence  of  the 
surface).  Samuel  v.  Edirwurah  and  Glasgow  Railway  Co.^  15  Nov, 
1851  (dama^  to  farm  by  flooding,  works  of  railway  being  insufficient)  ; 
Nishet  V.  Dixouj  22  Feb.  1851  (coal  mine  set  on  fire  by  negligence)  ; 
Lawson  v.  North  British  Railway  Co.j  16  July  1850  (insufficient 
bridge  and  injury  to  lands  during  a  flood)  ;  Macfarlane  v.  Lewisy 
17  July  1857  (operations  on  a  bum  wTongfully  conducted);  Begg 
v.  Rhindy  27  Nov.  1850 ;  Morris  and  Co.  v.  StewaHy  26  Feb.  1851 ; 
Younn  V.  Manny  4  June  1857. 

It  being  admitted  that  the  pursuer  is  the  proprietor  of  the  farms  of 
Knockie  and  Foyerbeg,  and  tnat  the  defenaer  is  the  tenant  of  these 
farms  under  the  lease  granted  by  the  pursuer,  of  which  No.  10  of 
process  is  an  extract ; — 

Whether,  on  or  about  the  21st  day  of  December  1855,  in  violation  of 
the  provisions  of  his  lease,  the  defender  did,  by  himself,  or  by  another 
or  others,  set  on  fire  a  portion  of  the  muir  on  the  defender's  said  farm, 
known  by  the  name  of  Fiebel,  to  the  loss,  injury,  and  damage  of  the 
pursuer? — Grant  v.  Gentle^  11  July  1857. 
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F(yr  Injuriea  by  Game. 

It  being  admitted  that,  in  1851,  the  pursuer  was  defender's  tenant, 
etc.; — 

Whether,  in  1851,  the  defender  wrongously  preserved,  and  had 
in  excessive  quantities  upon  the  said  farms,  game  of  various  kinds, 
whereby  the  crops  of  said  year  in  the  particular  fields  specified  in  the 
schedule  hereunto  annexed,  or  part  of  the  said  crops,  were  destroyed 
or  injured,  to  the  loss,  injury,  and  damage  of  the  pursuer  ? — Broad- 
wood  V.  Hunter  J  19  July  1855. 

Damages  for  Diseased  Cattle  being  sent  to  a  Farm, 

1.  Whether,  in  or  about  the  month  of  July  1852,  the  pursuer  pur- 
chased for  and  on  account  of  the  defender,  and  the  defender  received 
and  retained,  12  heifers  at  the  price  of  L.116,  and  is  addebted  anil 
resting  owing  to  the  pursuer  in  the  sum  of  L.126,  18s.  with  interest, 
from  tne  19tn  day  of  July  1852,  being  the  price  of  the  said  heifers, 
and  conunission  and  charges,  or  any  part  thereof? 

2.  Whether,  in  or  about  the  month  of  July  1852,  the  defender, 
John  Stott,  wrongfully  sent  to,  or  caused  to  be  sent  to,  and  left  on 
the  pursuer^s  farm  of  Fintory,  12  heifers,  knowing,  or  having  cause  to 
believe,  that  when  they  were  so  sent,  all  or  some  of  them  were  infected 
with  murrain  or  other  disease,  to  the  loss,  injury,  and  damage  of  tht* 
pursuer? — Stott  v.  ArWilliamj  7  July  1855. 

IX.  NAUTiE  COUPONES. 

Whether,  on  or  about  the  29th  September  1859,  the  defenders 
received  in  good  order  and  condition,  at  or  near  Peebles,  a  pianforte, 
the  property  of  the  pursuers,  and  undertook  to  carry  and  deliver 
the  same  to  Captain  Kindersley,  Castle  '  Street,  Edinburgh ;  and 
whether  the  defenders  failed  to  deliver  the  said  pianoforte  in  the  like 
good  order  and  condition,  to  the  loss,  injury,  and  damage  of  tlie  piu^ 
suers  ?  Damages  laid  at  L.35. —  Wood  and  Co.  v.  Peebles  Rauwau 
Co.,  4  July  1860. 

Undue  Detention  by  Carrier. 

Whether,  on  or  about  the  8th  or  9th  days  of  August  1859,  the  pur- 
suers delivered  certain  bales  of  goods,  etc.,  at  the  goods  ofiice  of  tlu* 
defenders  in  Edinburgh,  addressed  as  follows,  etc.  ? 

And  whether  the  defenders  contracted  with  the  pursuers  to  deliver 
the  said  bales,  etc.,  at  the  Bimam  station  of  the  Dunkeld  Railway. 
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according  to  the  said  address,  and  failed  duly  so  to  deliver  the  same, 
to  the  loss,  injury,  and  damage  of  the  pursuer  ? — Dobson  v,  Edinburgh 
and  Glasgow  Railway  Co.j  14  May  1861. 

X.  ACTIONS  AGAINST  SHIPOWNERS. 
1.  Breach  of  Agreement. 

It  being  admitted  that  on  23d  April  1857  the  pursuer  shipped  on 
board  the  said  vessel  called  the  ^  Grace  Gibb '  of  Wick,  then  belong- 
ing to  the  defenders,  and  lying  in  the  port  of  Liverpool,  85  tons  of 
salt,  in  good  order  and  condition,  and  that  the  defenders  undertook 
or  engaged  to  carry  or  convey  the  said  salt  from  that  port  to  the  port 
of  Montrose,  and  to  deliver  the  same  thereat  in  the  like  good  order 
and  condition  (all  and  every  the  dangers  and  accidents  of  the  seas 
and  navigation  of  whatsoever  kind  excepted)  to  the  pursuer  or  his 
assigns,  he  or  they  paying  freight  at  tne  rate  agreed  upon,  all  in 
terms  of  the  bill  of  lading.  No.  7  of  process ; — ^whether  the  defenders 
wrongfully  failed  to  implement  their  said  engagement,  to  the  loss, 
injury,  and  damage  of  tne  pursuer? — Napier  v.  Jbeith^  22  Feb.  1859. 

2.   Collision, 

1.  Whether,  on  the  31st  day  of  March  1862,  off  Wemyss  Bay,  in 
the  Firth  of  Clyde,  the  steamer  ^  Rose,'  by  the  fault  of  the  defenders, 
the  said  London  and  Limerick  Steamship  Company  (Limited),  came 
into  collision  with  the  steam-tug  ^  Flying  Childer,'  the  property  of 
the  pursuers,  whereby  the  said  steam-tug  went  down,  and  was  totally 
lost,  to  the  loss,  injury,  and  damage  of  the  pursuers  ? 

2.  Whether,  on  or  about  the  31st  day  of  March  1862,  off  Wemyss 
Bay,  in  the  Firth  of  Clyde,  the  steamer  *  Rose,'  by  the  fault  of  the 
said  other  defenders,  came  into  collision  with  the  steam-tug  *  Flying 
Childer,'  the  property  of  the  pursuers,  whereby  the  said  steam-tug 
went  down,  and  was  totally  lost,  to  the  loss,  injury,  and  damage  of  the 
pursuers  ? — Clyde  Ship.  Co.  v.  London  and  Limerick  Ship.  Co.^  etc.y 
15  Dec.  1863. 


XI.    FRAUDULENT  MISREPRESENTATION. 

1.  Whether  the  pursuers  did,  by  false  and  fraudulent  representations 
as  to  the  credit  and  solvency  of  the  National  Exchange  Company,  or 
the  state  of  its  affairs,  induce  the  defenders  to  purchase  the  said 
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shares  of  the  said  National  Exchange  Company^  or  any  part  thereof, 
and  to  accept  transfers  of  the  same  f 

2.  Whetner,  in  the  purchase  of  the  said  shares,  the  pursuers  acted 
as  the  brokers  of  the  defenders ;  and  whether,  in  violation  of  their 
duty  as  such,  the  pursuers  misrepresented  the  condition  of  the  saii 
company^s  affairs,  and  in  consequence  thereof  thereby  induced  the 
defenders  to  purchase  the  said  shares  or  any  part  tnereof ,  and  to 
accept  transfers  of  the  same  t — National  Exchange  Co.y  16  Feb.  1856. 

Fravd  and  ARsrepresentatian  by  Bank  Directors  or  Manager. 

Whether  the  pursuer,  on  or  about  the  28th  day  of  May  1858,  pur- 
chased L.305  of  consolidated  capital  stock  of  the  Edinburgh  and 
Glasgow  Banking  Company,  at  the  price  of  L.219, 15s.;  and  whether 
the  pursuer  was  induced  to  purchase  the  said  stock  by  false  representa- 
tions as  to  the  affairs  of  the  said  banking  company,  fraudulently  made 
and  promulgated  by  the  said  Sir  William  Johnston,  to  the  loss,  injurr, 
and  damage  of  the  pursuer? — Cullen  v.  Johnston^  etc.j  tried  March 
1864.  (1%e  schedule  of  damages  appended  sets  forth  the  price  paid 
for  the  snares  and  interest  thereon,  less  dividends  received.) 

Fraudulent  Imitation  of  Design, 

1.  Whether  the  pursuers  are,  in  terms  of  the  Act  5  and  .6  Vict  caj. 
100,  proprietors  ot  the  design,  of  which  No.  5  of  process  is  the  certi- 
ficate of  registration  ? 

2.  Whether,  between  the  1st  day  of  March  1855  and  the  Slst  day 
of  January  1856,  the  defenders  did,  in  violation  of  the  pursuers*  copy- 
right in  said  design,  apply  the  said  design,  or  a  fraudulent  imitation 
thereof,  for  the  purpose  of  sale,  to  the  ornamenting  of  the  backs  of 
fire-grates,  to  the  loss,  injury,  and  damage  of  the  pursuers  ? 

3.  Whether,  during  the  time  aforesaid,  the  defenders  did,  in  viola- 
tion of  the  pursuers'  copyright  in  said  design,  publish,  sell,  or  expose 
for  sale  backs  of  fire-srates,  to  the  omamentmg  of  which  the  said 
design,  or  a  fraudulent  unitation  thereof,  was  applied,  in  the  knowledge 
that  the  pursuers'  consent,  as  proprietors  of  said  design,  had  not  been 
given  to  such  application,  to  tne  loss,  injury,  and  damage  of  the  pur- 
suers?— Carron  Co.^  17  Jan.  1857. 


An  important  modification  of  the  law  relating  to. Injuries 
by  Animals — (treated  at  page  893) — ^has  been  made  by  the 
following  statute,  which  has  recently  passed  into  law  : — 

26  &  27  Victoria  REGiN-fi,  Cap.  100. 

An  Act  to  render  Owners  of  Dogs  in  Scotland  liable  in  cer^ 
tain  Cases  for  Injuries  done  by  their  Dogs  to  Sheep  and 
Cattle.— [28ih  July  1863.] 

^  Whereas  it  is  expedient  to  amend  the  Law  as  to  the 
Liability  of  the  Owners  of  Dogs  for  Injuries  done  to  Sheep 
and  Cattle  by  such  Dogs :'  Be  it  therefore  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
Authority  of  the  same,  as  follows : 

I.  In  any  Action  brought  against  the  Owner  of  a  Dog  Not  neces- 
for  Damages  in  consequence  of  Injury  done  by  such  Dog  ^5^©  pre- 
to  any  Sheep  or  Cattle,  it  shall  not  be  necessary  for  the  ^naity  of 
Pursuer  to  prove  a  previous  Propensity  in  such  Dog  to  ulJf  ^^p, 
injure  Sheep  or  Cattle.  *'*®* 

n.  The  Occupier  of  any  House  or  Place  or  Premises  in  wiio  shall 
which  any  Dog  which  has  injured  any  Sheep  or  Cattle  has  the  o^ot 
been  usually  kept  or  permitted  to  live  or  remain  at  the  °'  ^^^  ^^' 
Time  of  such  Injury  shall  be  liable  as  the  Owner  of  such 
Dog,  unless  the  said  Occupier  can  prove  that  he  was  not 
the  Owner  of  such  Dog  at  the  Time  the  Injury  complained 
of  was  committed,  and  that  such  Dog  was  kept  or  permitted 
to  live  or  remain  in  the  said  House  or  Place  or  Premises 
without  his  Sanction  or  E[nowledge. 

in.  This  Act  shall  extend  to  Scotland  only.  Extent  of 

Act 
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Abusiye  epithets,  191. 
Accidental  Pike — 

Innkeeper  not  liable  for,  407. 

Carrier  liable  for,  411. 

Shipowner  not  liable  for,  448. 
Act  of  Grace,  328. 
Actionable  words,  what,  187. 
Acquiescence,  87. 

Bars,  claim  on  the  head  of  fraud,  461. 
Adultebt,  55. 

Damages  recoyerable,  56. 
Advocate,  Lord,  179. 

Not  liable  for  defamation,  210. 
Agents — 

Responsibility  for,  25. 

Agent  need  not  be  called  in  action  against  principal,  26. 

Negligence  of  agents,  89. 

Liability  to  principal,  90. 

Failure  to  obey  instruction,  91. 

Not  liable  when  orders  discretionary,  92. 

Failure  to  make  binding  contract,  93. 

Paid  and  unpaid,  93. 

Agent  also  a  sufferer,  94. 

Failure  to  insure,  96. 

Failure  to  give  notice  of  shipment,  96. 

Disabilities  of  agent,  97. 

Trustee  for  principal  when  he  effects  sale  for  himself,  98. 

How  far  liable  for  dealing  with  insolvent  person,  99. 

For  insolvent  principal,  101. 

For  principal  without  a  title  to  subject  sold,  100. 

Acting  without  authority,  98. 
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Agents — continued. 

Homologation  of  agent's  actings,  99. 

Loss  necessary  to  support  action  for  misconduct,  98. 

Liability  in  the  transmission  of  money,  100. 

For  acts  of  deputy,  101. 

Remedy  against  principal,  102. 

Not  entitled  to  consequential  damage,  103. 

Liability  to  third  parties  for  want  of  authority,  103. 

Damages  recoverable  by  one  misled  by  pretended  agent,  474. 
Agents,  Law — 

Negligence,  105. 

Liable  only  to  employer,  105. 

When  liable  to  both  parties,  107. 

When  acting  gratuitously,  108. 

Liable  within  his  own  sphere,  109. 

Town  and  country  agenf,  109. 

Family  agent.  111. 

When  liable  for  public  officials,  112. 

For  clerks  of  court,  112. 

For  messenger,  118. 

Not  liable  save  for  gross  negligence,  115. 

Nor  in  cases  of  difficulty,  115. 

Or  for  following  the  beaten  track,  116. 

Or  counsel's  advice,  116. 

Duty  of  secrecy,  117. 

Loss  of  documents,  117. 

Duty  in  negotiating  loans,  119. 

Failure  to  search  the  record,  120. 

Mistakes  in  conveyancing,  121. 

Undetected  incumbrances,  121. 

In  sequestrations,  125. 

Failure  to  do  diligence,  125. 

In  conducting  litigation,  126. 

Acting  without  authority,  127. 

Liability  ta  third  parties,  ex  delicto^  128. 

Fraud  of  mutual  agent,  129. 

Frauds  by  agent,  462. 

Payment  on  forged  receipt  by,  463. 

Fraud  by  agent,  principal  being  innocent,  465. 

Principal  innocent,  agent  guilty,  464. 

Termination  of  agency,  103. 

Forwarding  agents  not  answerable  for  carrier,  414. 
Aliment — 

Imprisonment  for,  321. 
Aliment  in  Jail,  328. 

When  may  prisoner  be  liberated,  329. 
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Animals — 

iDJaries  by,  898. 

Owner  'liable  only  when  animal  sayage  by  nature,  or  known  to  be 
dangerous,  895. 

Wild  animals,  896. 

I^jaries  by  diseased  animals,  400. 
Aninms  injuricmdi,  44. 
Apology  (in  defamation),  198. 
Applications  ex  parley  801. 
Apprehension — 

On  signed  warrant,  252. 

Without  a  warrant,  258. 
Arrestments  do  not  stop  a  poinding,  826. 
Abrbstmemts— 

Wrongous  use  of,  298. 

Issue  of  malice,  etc.,  necessary,  800. 
Assignee  of  Diligence,  812. 

Execution  against,  815. 

ASSTTHMBMT,  44. 

When  due,  45. 
To  whom  due,  46. 
Assault,  47. 

What  constitutes,  48. 

What  justifies,  48. 

Self-defence,  49. 

Relation  justifying  chastisement,  50. 

Issue  in,  50. 

B 

Banns,  forbiddmg  of,  289. 
Banker — 

Failure  to  cash  a  cheque,  6. 

Forged  indorsation  of  bank  order,  464. 
Bankbuptgt,  RBSPONsiBiLTrr  OP  Trustees  in,  179. 

Illegal  purchase  by,  180. 
Bill  of  Lading — 

Responsibility  under,  484. 

Transferable  by  indorsement,  484. 

Master  liable  to  indorsee  when  signed  before  goods  on  board,  484. 
Bills  of  Exchange — 

Execution  by  acceptor,  who  pays  against  joint  acceptors,  812. 
Blame,  Mutual,  84,  72,  74. 

Two  parties  to  blame,  68. 

Fault  of  one  absorbed  in  the  graver  fault  of  the  other,  78. 

Injury  contributed  to  by  one  of  two  persons  identified,  80. 

In  ships,  488-9. 
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Boards  of  inquiry,  privilege  of,  210. 
Breach  of  Pbomisb,  52. 

EvideDce  of,  53. 

Promise  extorted  by  fraad,  54. 

Change  of  circomstances,  55.  I 

BuBOH,  Magistrates  of,  171.  I 

Acting  as  trustees,  171.  i 

As  agents  of  commnnity,  173. 

In  maintaining  prisons,  173. 

„         public  streets,  174. 

As  proprietors,  174. 

C 
Cabrisr-— 

Common  carrier,  what,  410. 

Carriage  by  a  person  who  is  not,  410. 

Responsibility  in  the  carriage  of  passengers,  410. 

Liable  for  fire,  411. 

Issue  taken,  411. 

Bound  to  carry  for  everybody,  412. 

But  may  insist  on  pre-payment  of  hire,  412. 

Responsibility  begins  with  receipt  of  goods,  412. 

When  is  he  charged  with  custody,  412. 

What  is  evidence  of  delivery  to  carrier,  413. 

Passengers'  luggage,  413. 

Does  not  include  articles  on  traveller's  person,  413. 

Delivery  to  agent  or  booking-house  keeper,  414. 

To  forwarding  agents,  414. 

Accidents  in  the  loading  and  unloading  of  goods,  415. 

Liable  till  goods  delivered  to  consignee,  415.      • 

Sending  goods  by  other  channel  than  the  one  named,  416. 

When  goods  must  be  forwarded  over  another  line,  416. 

Destruction  of  goods  in  warehouse,  417. 

Is  consigner  or  consignee  entitled  to  sue,  418. 

Not  liable  for  goods  improperly  addressed  or  insufficiently  packed,  418. 

Limitation  of  responsibility  by  public  notices,  419. 

Valuables  must  be  declared,  419,  421. 

Liable  for  felony  of  servant,  420. 

Evidence  of  special  contract,  420. 

RaUway  and  Canal  Traffic  Act,  422. 

Requisites  of  special  contract  under  the  statute,  423. 

Verbal  assent  to  conditions  insufficient,  424. 

Subscription  must  be  intelligent,  424. 

What  are  reasonable  conditions,  425. 

When  company  has  a  double  set  of  rates,  426. 

Damages  recoverable  from  carrier  for  delay,  499. 

Stray  cattle,  400. 


INDEX.  557 


Cautioners  for  factor,  182. 
Cautioker  (Messenger's) — 

BespoDsibility  of,  344. 

To  debtor's  agent,  845. 

Only  liable  for  official  acts,  346. 
Cauttonrt — 

Concealment  in,  449. 

When  creditor  is  privy  to  debtor's  fraud,  460. 

Damages  recoverable  when  cautioner  pays  debt,  473. 
Charge — 

Requisites  of,  321. 

Error  in  date,  822. 

Misrecital  of  debt,  322. 
Charter-partt — 

Stipulations  in,  434. 

Words  which  form  a  warranty,  435. 
Church  Courts — 

Privilege  of,  212. 

Slander  by  members  in,  213. 

By  members  out  of,  213.  . 

Null  proceedings  by,  214. 

Injury  to  stranger  to  the  process,  215. 
Churches  (Dissenting),  231. 

Malicious  abuse  or  excess  of  authority,  232. 

Surrender  of  right  of  appeal  to  civil  court,  234. 

Precognitions  by  members  of,  235. 
Clerk  of  Bills,  175. 

Liable  for  insufficient  cautioner,  176. 

Liable  for  official  mistakes,  177. 
Clerks  of  Court — 

Responsibility  for  mistakes  in  criminal  proceedings,  277. 

CoAL-MlNES — 

Statutory  regulations,  157. 
CoUaborateur,  what,  153. 
Collaterals  have  no  claim  for  death  of  relation,  88. 
Collision  of  ships,  437. 
Commissioners  of  Police — 

Not  responsible  for  superintendent,  1 64. 

Not  Uable  for  malicious  prosecution,  276. 
Confidential  communications,  237. . 
Concealment — 

Fraudulent,  448. 

Active,  456. 
Conspiracy  by  means  of  litigation,  295. 
Contempt  of  Court — 

Imprisonment  for,  305. 
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Conviction  bars  action  for  malicious  prosecution,  264. 
Creditor  liable  for  agent's  default,  129. 
Creditor — 

Liability  for  wrongous  diligence,  333. 

For  judges'  mistakes,  335. 
Creditors,  meetings  of,  236. 
Common  employment,  what,  153. 
Common  property,  what,  358. 
Compmsatio  injuriarunij  36. 
Consequential  damage  not  recoverable,  12. 
Contract,  deviation  &om,  64. 
Corporations — 

Responsibility,  28. 

Liable,  when  individual  would  have  been,  28. 

For  agent's  act,  28. 

For  d&ectors',  28. 

Title  to  sue,  31. 
Criminal  act,  47. 
Criminal  procedure,  251. 
Criminal  information,  225. 
CRincisM,  Public,  239. 

How  far  protected,  240. 
Crown  counsel,  210,  271. 
Culpa,  what,  8. 

Negative  implies  obligation  to  do  the  contrary,  9. 

Roman  doctrine  of,  58. 

Distmction  between  culpa  and  dole,  59. 

Grounds  of  responsibility  for,  60. 

Defamation  proceeding  from  sine  cmimo  injtuicmdi,  195,  202. 

D 

Dams — 

Injuries  by  bursting  of,  369. 
Damnum  sine  Injuria,  7. 

Fatale,  6. 

Ex  re  improvim,  6. 

Invindhile,  6. 

Injuries  to  property  caused  by,  363. 

What  is  damnum  fatdU  to  a  carrier,  410. 
Damnum  emergens,  11. 
Damages — 

Nominal,  5. 

From  exercise  of  legal  right  not  actionable,  7. 

Conditions  of  action,  9. 

Damage  that  would  have  happened  in  any  events  16. 

Damages  once  given  bars  future  claim,  16. 


INDEX.  559 

Damages — continued. 

But  probability  of  its  continaance  or  recarreDce  to  be  taken  into 

account,  16. 
Direct  and  remote,  11,  80. 

Damages  resnltingfrom  proceedings  taken  in  ignorance  of  party's  fanlt,  83. 
Damages  aggravated  by  pursuer's  own  conduct,  84. 
Damage  must  have  actually  accrued,  85. 
Account  taken  of  the  probability  of  its  recurrence,  85. 
Damage  aggravated  by  operations  of  nature,  87. 
Damage  preventible  by  a  third  party,  87. 

Resistance  to  illegal  apprehension  no  bar  to  claim  of  damages,  332. 
Dangerous  implements,  69. 
Danger,  seen,  73. 

Day  Trespass  Act,  prosecutions  under,  284. 
Decree — 

Foundation  of  diligence,  308. 
Objections  to  suit  should  be  stated  m  UtmMj  310. 
Defamation,  187. 

Ground  of  action,  203. 
Falsehood  and  malice  presumed,  203. 
Vehicle  of  slander,  189. 
Last  will,  198. 

Right  of  a  son  to  vindicate  memory  of  deceased  parent,  198. 
Slander  by  incorporation,  199. 
Slander  of  do.,  199,  200. 
Reflections  on  personal  peculiarities,  194. 
Slander  of  a  man's  trade,  195. 
Negligence  in  printing  public  notices,  195-6. 
Charge  of  insolvency,  196. 
Breach  of  official  duty,  197. 
Parties  to  the  Action — 

Husband  and  wife,  197. 

Liability  of  executor,  198. 

Petitions  and  complaints  against  public  officials,  209. 

Issue  in  action,  204. 

Practice  as  to  insertion  of  malice  in  issue,  204. 

Ambiguous  expressions,  248. 

In  foreign  tongue,  249. 

Continuous  slander,  249. 

Official  investigations,  211. 

When  slandered  person  is  not  named,  229. 
Defences  to  Action  of  Damages,  34. 

Not  guilty,  34. 

Mutual  blame,  34. 

No  damage  sustained,  35. 

Compensation,  36. 
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Defences  to  Action  of  Damages — continued. 

Discharge,  87. 

Acquiescence,  37. 

Mora,  89^ 

Prescriptioii,  39. 
Del  credere  agency,  99. 
DeUcts,  8-41. 
Delivery  by  carrier  to  an  agent,  414. 

Of  goods  to  carrier,  412. 
Detention,  officer's  right  of,  273. 
Diligence,  Wbongfdl  Use  of,  303. 

Diligence  against  property,  847. 

Against  a  firm,  314,  315. 

Against  a  pnbHc  company,  314. 

Apprehension  for  more  than  is  dne,  317. 

Documents  to  which  debtor  entitled  on  making  payment,  318. 

Apprehension  of  wrong  man,  318. 
Directors,  when  personally  liable,  28,  467. 
Discharge,  87. 

E 

Ejection,  warrant  of,  when  illegal,  355-6. 
Elector's  vote,  wrongful  refusal  of,  6. 
EmukUio  vicinoy  doctrine  of,  380. 
Erasures  in  diligence,  316. 
Evidence — 

Breach  of  promise,  53. 

Accident,  ^tTiayoos  evidence  of  negligence,  66. 

Proof  of  application  of  slander  to  the  pursuer,  230. 

Of  malice  in  judicial  slander,  221. 

Malice,  how  proved  in  privileged  cases,  217. 

Special  contract  with  carrier,  421. 

Contract  must  be  signed,  423. 

What  sufficient  subscription,  424. 
Execution  for  Debt — 

Theory  of,  803. 

Forms  of,  307. 

Trustee,  execution  against,  315. 
Execution,  staying  of,  825. 
Execution,  interim,  pending  appeal,  298. 
Execution,  persons  liable  to,  313. 

Exempt  from,  324. 
Execution,  stayed  at  request  of  third  party,  327. 
Executor — 

Liability  in  actions  of  defamation,  198. 
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Excise  Officers — 

Actions  against,  298. 


Factories,  159. 

Factor,  trustee's  liability  for,  185. 
Cautioner's  liability  for,  182. 
Fast  Days  (Natiomal) — 

Execution  unlawful  on,  825. 
Lawful  on  parochial,  825. 
Father  not  liable  for  son's  act,  28. 
Feelings,  injury  to,  10. 
Fellow-labourer,  158. 
FiDuciABT  Relations — 

Negligence  in,  164.    (See  Trustees.) 

Protection  given  to  war^,  etc.,  451. 
Filiation,  wrongful  procedure  in  cases  of,  804. 
FiBE,  Accidental — 

Carrier  liable  for,  411. 

Shipowner  not,  448. 

Innkeeper  not,  407. 
Foreign — ^injury  done  abroad,  84. 
Force  and  fear,  42. 
Foreman — 

Master's  responsibility  for,  154. 

Not  liable  for  servant's  act,  148. 
Forgery  by  agent,  468. 

Banker's  draft,  464. 
Forwarding  agents,  414. 
Fraud,  48,  444. 

Imprisonment  to  prevent,  806. 

When  is  relief  given  for  simple  mistake,  444. 

Fraud  without  damage  not  actionable,  445. 

Nor  damage  without  fraud,  446. 

Elements  of  action,  447. 

Responsibility  for  reckless  assertion,  447. 

Conceahnent,  448. 

Purpose  of  conceahnent  immaterial,  where  there  is  a  legal  duty  of 
disclosure,  448. 

Duty  of  disclosure  in  contracts  of  insurance,  449. 

In  contract  of  cautionry,  449. 

When  creditor  privy  to  debtor's  fraud,  450. 

When  is  surety  released  by  creditor's  conduct,  451. 

Unfairness  in  fiduciary  relations,  451. 

Facility  and  circumvention,  452. 

When  the  means  of  information  are  equally  open  to  both  parties,  458. 

Purchaser  bound  to  inquire  for  himself,  453. 

2  N 
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Fraud — continued. 

Seller  not  liable  for  representations  short  of  a  warranty,  454. 

Latent  defects  known  to  seller,  455. 

When  silence  is  broken,  party  bound  to  tell  all  or  nothing,  456. 

What  is  active  conceahnent,  456. 

Misrepresentation,  457. 

Faffing  advertisements,  457. 

Misrepresentation  in  matters  of  opinion,  458. 

Diflference  between,  and  warranty,  459 

Falsehood  must  be  fraudulent,  446. 

Claims  barred  by  acquiescence,  461. 

Damages  recoverable,  462. 

Frauds  of  agent,  462. 

Forgery  by,  463. 

False  indorsation  of  bank  order,  464. 

Deceit  of  principal  through  innocent  agent,  464. 

Joint-stock  companies,  false  reports  of,  465. 

Corruption  of  servants,  468. 

Seduction  of  workmen,  469. 

Imitation  of  trade-marks,  470. 
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Iiguries  by,  to  farms,  399. 
Gazette  notices,  mistakes  in,  195. 


H 


Habboub  Trustees,  164. 

Not  liable  for  pilot  or  harbour-master,  164. 
Heritable  Propertt — 

Liability  for  repairs,  189 

HiRIKG — 

Injuries  to  horses  hired,  409. 
Hbrer  not  liable  for  hostlers,  409. 
Husband  and  Wife-— 

Husband  not  liable  for  wife's  delict,  23. 

If  wife  has  no  separate  estate,  execution  against  her  incompet^t  pend- 
ing the  marriage,  24,  324. 
Wife  may  sue  widiont  concurrence  of  husband,  82. 
Right  of  wife  to  sue  for  defamation,  198. 
Rosponsibility  of  married  woman  for  slander,  197. 
Execution  at  husband's  instance  for  wife's  debt,  311. 

I 
Illiquid  Claims — 

No  bar  to  landlord's  sequestration,  354. 
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Imprisonkent  for  Debt — 

Snmmary  illegal,  304. 

When  competeut  in  ciyil  cases,  305. 
Imprisonment  dangerous  to  life,  325. 
Incorporation — . 

Bight  to  sne  for  defamation,  199. 

LiabiUty  for,  199. 
Informer — 

Disclosure  of,  271. 

Charge  of  being  actionable,  190. 
Information,  criminal,  259. 
Inhibitions  bungled  in  recording,  40,  111,  178. 
Injuries — 

General  view  of,  1. 

Act  illegal,  or  legal  right  illegally  used,  3. 

To  character,  188. 

To  property,  358. 
Innkeepers-^ 

Responsibility  under  the  edict,  401. 

Wherein  the  obligation  differs  ftom  deposit,  401. 

Bound  to  receiye  all  persons  as  guests,  403. 

What  is  an  inn,  403. 

Not  a  lodging-house,  403. 

Nor  a  coffee-house,  404. 

To  whom  liable,  404. 

Liable  only  to  guests  received  in  the  way  of  business,  404. 

But  for  other  goods  besides  luggage,  405. 

Whether  known  to  innkeeper  or  not,  405. 

Goods  taken  in  for  one  not  a  guest  at  the  time,  406. 

Exempt  from  the  ground  of  via  majors  406. 

Claim  barred  by  guest's  negligence,  407. 

Termination  of  responsibility,  408. 

Obligation  not  affected  by  notices,  408. 

How  far  limited  by  statute,  409. 

Hirer  of  horse  not  liable  for  culpa  of  hostlers,  409. 
Insanity — 

Liability  of  medical  men,  131. 

Law-agent  instructing  proceedings,  112. 
Insurance— 

Failure  by  agent  to  effect,  95. 

Voided  by  concealment,  449. 
Inuendo,  189,  247. 
Insol?ency,  charge  of,  196. 
Intention  not  acted  on,  not  actionable,  .4. 
Intoxication  no  defence,  23. 
Inyasion  of  another's  right,  9. 
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Issues — 

Id  assaalt,  50. 

Breach  of  promise,  55. 

Adalterj,  55. 

In  defamation,  204,  240,  241. 

In  wrongful  ase  of  diligence,  883. 

In  arrestments,  800. 

Interdicts,  802. 

MecUtatumeJugcB  warrants,  808. 

For  failure  by  a  carrier,  411. 

As  to  insufficiency  of  vessel,  485. 

Variation  in  cases  of  defamation,  248. 

Counter-issue  when  allowed  in  defamation,  244. 

In  injuries  to  property,  868. 

J 
Joint-Stock  Companies,  465. 

Liability  of  company  for  reports  of  directors,  465. 

Directors,  company's  agents  for  contract,  not  for  fraud,  466. 

Directors  personally  liable,  467. 

Gross  negligence  in  making  inquiries,  467. 

Damages  recoverable,  468. 
Joint  Delinquency,  26. 

All  liable  singuU  in  solidum,  27. 

No  contribution  among  wrongdoers,  27. 
Judges,  Supreme,  may  not  be  sued  for  defamation,  206. 
Judges,  Inferior,  privUege  of,  170,  206. 
Judicial  Pbotection — 

PoUcy  of,  278. 
Judicial  Slander,  218. 

Pertinency,  228. 

Probable  cause  for  statement,  219. 

Wherein  it  differs  from  malicious  prosecution,  220. 
Jurisdiction,  irregular  exercise  of,  283. 
JuBTMAN — ^not  answerable  for  his  verdict,  267. 

Even  when  actuated  by  malice,  267. 
Justification,  242. 

L 
Landlobd  and  Tenant — 

When  is  landlord  liable  for  tenant's  acts,  870. 

Right  of  tenant  to  damages  for  wrongful  sequestration,  851. 

And  ejection,  855. 

Damages  for  loss  of  farm,  495. 

Mutual  rights  of,  881. 

Refusal  of  possession,  881 . 
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Landlobd'and  Tenant — corUmued. 

Alteration  of  premises  by  landlord,  382. 

Abandonment  of  possession,  383. 

Inversion  of  premises  by  tenant,  383. 
Legal  process,  abnse  of,  295. 
Liquidate  Damages,  17. 

Supersedes  inquiry,  and  foands  plea  of  compensation,  18. 

Distinction  between,  and  penalty.  19. 
Limitation  of  action^,  277. 
LrnoANT — ^privilege  of,  218. 

Right  to  introduce  names  of  third  parties,  215,  223. 
Litigation — ^responsibility  for,  unfounded,  295. 

For  delay,  296. 

Interim  execution  pending  appeal,  297. 
Local  Acts,  286. 
Lodging-houses — 

Liability  of  keepers  of,  403. 
Lucrum  cessans,  11. 

Luggage,  liability  of  carrier  for,  413.  » 

Lunatics — ^not  liable  in  damages,  21. 

Exempt  from  arrest,  324. 

M 

Machinert — ^insufficient,  71. 

Latent  defects,  72. 

Fencing,  159-60. 
Malicious  Pbosecution,  250. 

Action  barred  by  conviction  unreduced,  264. 
Malice  and  want  of  probable  canse,  3.    (See  Probable  Cause.) 
Malice — 

In  defamation,  201. 

Distinction  between  legal  and  actual  malice,  201. 

Includes  culpa,  202. 

How  proveable  in  privileged  cases,  217. 

When  put  in  issue,  204. 

In  judicial  slander,  219. 

Evidence  of,  220. 

Insufficient  in  malicious  prosecution,   without  proof  of  no  probable 
cause,  260. 

In  actions  against  Revenue  officers,  292. 
Mandatory — 

Not  necessary  to  sist  in  diligence,  311. 

In  meditationejvgce  warrants,  330. 
Married  Women — 

Imprisonment  of,  incompetent,  324.    (See  Husband  and  Wife.) 
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Maritime  law,  428.    (See  Shipowners.) 
Mastbb  and  Sebvakt,  138. 

Marks  of  the  relation,  134. 

Master  not  liable  for  tradesman  or  contractor,  135-8. 

Except  for  repairs  on  heritable  subject,  138. 

Services  of  servant  hired  from  master,  141. 

Wrong  must  have  been  done  by  servant  in  exercise  of  his  dntj,  143. 

Servant's  dntj,  what,  145. 

Exceeding  his  orders,  145. 

Servant's  fault,  co-operating  cause,  146. 

Master  not  liable  for  act  ontwith  servant's  dnty,  147.. 

Foreman  or  other  servant  not  liable  for  servant's  fanlt,  148. 

Injury  to  servant  by  fellow-servant,  150. 

Master  liable  for  ii^nry  by  foreman,  154. 

Is  master  liable  for  nnder-groniM  manager,  155. 

Responsible  for  safety  of  work,  156. 

That  machinery  is  simcient,  157. 

But  not  latent  defects,  72. 

Servant's  character,  226. 

Corruption  of  servants,  468. 

Seduction  of,  469. 
Measure  of  Damages,  14. 

Breach  of  duty  by  agent,  97. 

Agent  not  entitled  to  consequential  damage  from  principal^  102. 

Agent  acting  without  authority,  liable  in  costs  of  litigation  caosed 
thereby,  103. 

Loss  of  documents,  118. 

Incumbrances  undetected  by  law-agent,  121. 

Affidavit  bungled  by  do.,  125. 

Official  mistakes  by  clerk  of  bills,  177. . 

Blegal  purchase  by  trustee  in  sequestration,  180. 

Negligence  by  clerk  of  bills,  177. 

Damages  due  by  messengfer  and  his  cautioner,  341. 

In  injuries  to  reisd  property,  377. 

When  a  dam  bursts,  369. 

In  the  carriage  of  valuables,  420. 

Compensation  ^ven  in  collision  of  ships,  443. 

In  cases  of  fraud,  462. 

False  reports  of  directors,  whereby  a  person  deceived  into  baying 
shares,  468. 

Do.,  where  shareholder  prevented  from  selling,  468. 

Should  not  be  vindictive,  473. 

Solatiumj  question  for  the  jury,  473. 

Wrongdoer  liable  only  for  loss  directly  occasioned,  473. 

Relief  competent  to  a  cautioner,  473. 

To  one  misled  by  pretended  agent,  474. 
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Measure  op  Damages — continued. 

Delay  of  railway  trains,  474. 

Damages  recoverable  od  failare  to  pay  money,  475. 

The  Roman  law,  476. 

Article  sold  by  seller  for  a  certain  purpose,  477. 

Doctrine  of  Stair,  479. 

Doctrine  of  Erskine,  480. 

Pretium  affecUoma  not  recoverable,  481. 

Measure  of  damages  a  question  of  law,  482. 

In  contracts  of  sale,  482. 

Seller  liable  in  value  at  the  time  and  place  of  delivery,  483. 

Value  means  actual  value,  484. 

Or  the  exchangeable,  including  profits  by  its  use  or  manufacture,  493. 
'  When  failure  other  tiian  innocent,  485. 

Damages  may  be  given  to  date  of  action,  486-7. 

Breach  of  warranty,  488. 

Buyer  bound  to  return  the  goods,  489. 

Executry  contract,  489. 

Profits  not  recoverable,  492. 

But  the  exchangeable  value  may  include  profit  on  sale  or  manufacture,  494. 

Damages  for  loss  of  farm,  495. 

For  wrongous  dismissal  of  servant,  496. 

Failure  by  A.  causing  B.  to  fail,  who  pays  damages  to  C,  499. 

A.  must  have  been  warned  of  the  result  to  G.  as  the  probable  conse- 
quence, 497-8. 

Mill  stopped  by  carrier's  delay  to  bring  material,  499. 

Injury  to  one  of  a  set  of  articles,  501. 
Medical  Men — 

Liability  on  certificates  of  insanity,  131. 

For  breach  of  confidence,  117. 
Meditatioke  Yvqm  Wabramts — 

Requisites  of,  330. 

Fuga^  what,  330. 

On  what  debts  competent,  330. 

Against  whom,  331. 
Members  of  Parliament  exempt  fVom  arrest,  324. 
MsssENGEB-H&Uowing  debtor  to  escape,  17. 

Responsibility  of,  to  employer,  335. 

Non-execution  of  diligence,  336. 

When  instructions  discretionary,  337. 

For  returning  informal  execution,  338. 

For  delay  in  returning  execution,  339. 

Suffering  debtor  to  escape,  339. 

Responsibility  of  assistant,  274. 

Damages  due,  341. 

Objection  that  diligence  bad,  or  debtor  insolvent,  irrelevant,  342. 
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Messesgkr— continued. 

That  no  debt  is  dae  relevant,  342. 

How  far  liable  for  litigaticm  between  debtor  and  creditor,  843. 

Cannot  act  in  matters  of  his  own  concern,  841. 

Responsibility  to  debtor  for  oppression,  840. 

For  effecting  his  capture  by  a  trick,  840. 

Fees,  819. 

Not  recoverable  from  debtor  apprehended,  819. 
Minerals — 

Surface  damage,  378. 

Proprietor  of,  bound  to  support  surface,  864. 

Injuries  from  draining  coal  wastes,  865. 
MiNOHs,  22. 

Minority  not  pleadable,  but  affects  question  of  negligence,  28. 

MiSREPBESEirrATION — 

Fraudulent,  457.    (See  Fraud.) 
Mobs,  injuries  by,  878. 

Money,  failure  to  pay,  entitles  only  to  interest,  15. 
Month,  meaning  of,  290. 
Mora^  89. 
Multiplepoinding  no  bar  to  ezecutiou,  326. 

MURDEH — 

Execution  of  murderer  bars  action  of  damages,  5. 
If  punishment  not  capital,  action  maintainable,  5. 

N 
Naut-«  Gaupones — 

Stabularii,  401. 

Who  fall  under  edict,  402. 
Neoliobnce — 

Definition  of,  66. 

Degrees  of,  60-8. 

By  commission,  64. 

By  omission,  65. 

Of  employer,  65.    (See  Master  and  Servant.) 

Negligence  of  professional  persons,  105.    (See  Agent.) 

Negligence  of  tenant,  when  landlord  responsible  for,  371. 

Negligence  of  guest  in  an  inn,  407. 

Negligent  execution  of  works  authorized  by  statute,  890. 
Notices  in  prosecutions  against  Customs  officers,  290. 
Notice-r-faUure  by  agent  to  give  notice  of  shipment,  96. 
Nuisance,  379. 

0 

Officers,  Criminal — 

Liable  for  execution  of  null  warrant,  272. 
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Officers,  Cbimdcal — continued. 

Irregular  execution  of  good  warrant,  278. 

Power  of  detention,  273.    (See  Messenger.) 
Oppression,  256. 


Palinode,  187. 
Parliament— 

Language  used  in,  not  actionable,  205. 
Partnership — 

Execution  by,  810. 
Passengers — 

Responsibility  in  the  carriage  of,  410. 

In  emigration  ships,  486. 

Passenger  travelling  without  a  ticket,  77. 
Peers  exempt  from  arrest,  324. 
Penalty,  17. 

What  it  covers,  19. 

Whether  penalty  or  liquidate  damages,  to  be  collected  from  whole  scope 
of  writing,  18. 

Includes  cost  of  assignation  when  debt  paid  by  cautioner,  19. 
Penalties,  imprisonment  for,  321. 
Persons  Liable,  21. 

Lunatics,  21. 

Pupils,  21. 

Minors,  22. 

Drunken,  23. 

Fathers,  23. 

Wives,  23. 

Corporations,  28. 

Representatives,  30. 
Petition,  right  of,  209. 
Pilot — 

Shipowner  not  liable  for,  432. 

When  pilot  drunl^or  disqualified,  432. 
Pit  unfenced,  65. 
Poinding — 

Form  of,  347. 

Sale  of  effects,  348. 

What  may  be  taken  in  execution,  349. 

Literruption  of,  350. 
Police  offences,  253. 
Poor  Law  Officers — 

Limitation  of  actions,  293. 
Poor  rates,  itnprisonment  for,  321. 
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Postmaster-Greneral,  179. 

Prinleged  slander,  203. 

Pretium  affectianM  not  recoverable,  481. 

Presbytery,  breach  of  pnblic  daty  by,  80. 

PBBSCRIPnON,  89. 

Date  from  which  it  runs,  40. 
Prisons,  liability  of  magistrates  for,  178. 
Prison  Board,  members  not  liable,  174. 
Probable  Cause — 

Injudicial  slander,  219. 

In  common  libel,  pleadable  in  mitigation  of  damages  without  csonnter 
issue,  220. 

In  use  of  arrestments,  300. 

In  actions  for  wrongful  seizure,  292. 

Equivalent  expressions  inadmissible,  220. 

In  criminal  accusations,  260. 

Probable  cause,  what,  261. 
Procurator-fiscal  not  liable  for  officer,  384. 
Professional  negligence,  105.    (See  Law  Agent.) 
Pbopebtt— definition  of,  358. 

Bight  of,  how  qualified,  859. 
Pbopebtt  (Real) — 

Ii\jnrie8  to,  858. 

Negligent  use  of,  861. 

When  next  property  insecure,  861-2. 

New  erections,  868. 

Persons  entitled  to  recover,  877. 

Proprietor  liable  for  defects  in  premises,  874. 

Although  ignorant  thereof,  375. 

For  tradesman's  negligence,  876. 
Pbopebtt  (Moveable)— 

Wrongful  seizure  of,  857. 
Prosecution,  errors  in,  liability  for,  258. 
Pbosecutob,  Pubuc,  268. 

Privilege  of,  269. 

Negligence  of,  268.  * 

Liable  for  acts  out  of  his  territory,  268. 

For  non-official  acts,  270. 
Prosecutor,  Private,  268. 
Pbotection  (Judicial)— 

What  it  covers,  282. 
Pubuc  Compant — 

Execution  against,  818. 

Execution  by,  811. 
Pubuc  Boards,  29. 

Discussions  at,  236. 
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Public  Boards — continued. 

Proceedings  of  Boards  of  Inquiry,  210. 
PubUc  docks,  167. 
Public  Officials — 

Execution  against,  815. 

Negligence  of,  164,  175. 

Complaints  against,  209. 
Public  Streets — 

Liability  in  burghs,  174. 
Public  Works,  885.    (See  Statutory  Powers.) 
Pulpit — 

Slander  in,  227. 
Pupils — 

Not  liable  for  damages,  21. 

Unless  mjuricB  capaxj  22. 

Title  to  sue,  81. 

Exempt  from  arrest,  824. 

Q 

Quasi  delictSy  8. 

R 
Railways— 

Damages  recoverable  from  delay  of  trains,  474. 

Injuries  in  execution  of,  885.    (See  Statutory  Powers.) 
Railway  and  Canal  Traffic  Act,  422. 
Reckless  driving,  67. 
Recklessness,  8. 

Reclaiming  note  no  bar  to  execution,  826. 
Records  (Public) — 

Publication  of,  216. 
Reduction  does  not  stop  execution,  810. 
Registers — 

Liability  of  keeper,  178. 
Registration  decree,  808. 
Reference,  clause  of,  88. 
Relations — 

Death  of,  11. 

Claims  for,  maintainable,  though  of  thriftless  habits,  11. 
Remote  Damages — ^what,  18. 

Resulting  from  party's  own  act,  18.    (See  Direct  and  Remote.) 
Remedies,  legal,  4. 
Reparation,  deMtion  of,  4. 
Reports — 

Judicial  proceedings,  216. 

Ecclesiastical,  218. 
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Bepobts  —continued. 

Parliament,  205. 

Pablic  meetings,  216. 
Represemtatxyes — 

Title  to  sae,  83. 
Revenue  Officers,  288. 
Rights — 

Absolute,  2. 

How  qualified,  2. 

RlYER — 

Public  works  on,  372,  380. 
Road  Trustees,  164. 

Not  liable  for  negligence  of  officers,  29. 
Road  Acts — 

Limitation  of  actions,  294. 
Royal  Navt*— 

Officers  liable  only  for  their  own  wrong,  442. 

S 

Sale — 

Measure  of  damages  in,  482. 
Seamen — 

Deserted  or  left  at  foreign  port,  436. 

Not  indemnified  for  leaky  state  of  vessel,  437. 
Seduction,  51. 
Seduction  of  tenants,  469. 
Seen  danger,  162. 
Seizure — 

Wrongful  seizure  of  property  supposed  to  be  stolen,  357. 

By  Customs  officers,  290. 
Sequestration — 

Wrongful,  14. 

Trustees'  illegal  conduct,  179. 

Landlords',  for  payment  and  in  security,  351. 

When  bill  or  security  has  been  taken  for  rent,  352. 

Tender  of  payment,  352. 

Must  be  unqualified,  353. 

Oppressive  use  of  dUigence,  353. 

Liability  of  landlord  if  sale  misconducted,  355. 
Servant's  character,  226. 
Several — 

Liability  of  each  for  act  of  all,  if  it  were  one  act,  28. 
Sheriff  Court  Decrees — 

Execution  on,  323. 

Debtors  in  different  jurisdictions,  324. 


INDEX.  573 

Shipowners,  428. 

Maritime  law,  peculiarities  of,  428. 

Rights  of  shipowners  inter  se^  429. 

Liability  for  acts  of  master,  430. 

Master  may  pledge  ship  for  supplies  and  repairs  when  owner  cannot  be 
communicated  with,  430. 

Master  not  liable  for  acts  of  crew,  431. 

Owner  not  liable  for  pilot  when  employment  compulsory,  432. 

Ship  chartered  on  time,  owners  still  liable  for  negligence  of  crew,  433. 

But  not  for  carriage  of  goods,  433. 

Ship  chartered  for  the  voyage,  owner  liable  as  carrier,  433. 

BiU  of  lading,  434. 

Responsibility  under  charter-party,  435. 

Liable  for  injuries  not  caused  by  stress  at  sea,  435. 

Stipulation  as  to  time  of  sailing,  435. 

Issue  taken  as  to  insufficiency  of  vessel,  435. 

Emigration  ships,  436. 

Claims  competent  to  seamen  deserted  or  left  behind  at  foreign  port,  436. 

When  ship  leaky,  437. 

Collision,  injuries  caused  by,  437. 

Partition  of  loss  when  both  to  blame,  438-9. 

Admiralty  regulations,  439. 

Collisions  caused  by  their  non-observance,  440. 

Owner  of  cargo  on  board,  delinquent  may  recover,  441. 

Limitation  of  shipowner's  responsibility,  441. 

Statutory  rule  inapplicable  to  cases  out  of  British  waters,  441. 

Master's  responsibiUty  unlimited,  442. 

Superior  officer  of  Queen's  ship  liable  only  for  his  own  wrong,  442. 

Shipowner  not  liable  for  fire,  443. 

Valuables,  carriage  of,  by  sea,  443. 
Sist,  effect  of,  325. 
Slains,  letters  of,  45,  n. 
Slander,  189. 
Small  Debts — 

Imprisonment  for,  320. 
Spring  guns,  76. 
Statutory  duty,  breach  of,  169. 
Statutoey  Powers — 

Injuries  through  exercise  of,  385. 

Modes  of  estimating  compensation,  385. 

Intersectional  damage,  387. 

Meaning  of '  injuriously  affected,'  387. 

Negligent  execution  of  works,  386,  390. 

Statutory  duty  of  maintaining  fences,  391. 

Compensation  due  to  tenants,  392. 
Staying  execution,  325. 
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SUMHONS— > 

Mistakes  in  execution,  322. 

SDin>AT — 

Execution  unlawful  on,  825. 

SUFERINTENDBMTS  OF  POLICE,  275. 

Not  liable  for  each  other,  276. 
Surface  damage,  878. 

T 
Taxes,  imprisonment  for,  821. 
Tender—- 

In  sequestrations,  tender  of  rent  to  be  unqualified,  358. 

Of  debt  charged  for,  818. 
Time — 

Computation  of,  289. 
Title  to  Sue,  9,  81. 

Moral  interest  sufficient,  10. 
Trade,  slander  of  a  man's,  194« 
Tradesman,  proprietor  answerable  for,  876. 
Trade-marks,  false  imitation  of,  470-1. 
Trespass,  10,  75,  361. 

TsrSTEES — 

Trust  funds  not  liable  for  nolation  of  trust,  80,  165. 

Negligence  in  carrying  on  works  authorized  by  the  trust,  165. 

In  the  management  of  public  docks,  167. 

When  ship  is  invited  into  a  peril  known  to  the  board,  167. 

Or  known  to  their  servants,  168. 

When  personally  responsible  for  declining  to  discharge  public  dntj, 
169,  170. 
Tbustees,  Pbivatb — 

Personal  responsibility  for  sufficiency  of  funds,  181. 

For  bills  granted,  181. 

For  costs  of  litigation,  181. 

For  ingathering  funds,  182. 

For  investing  funds,  188. 

Liable  only  for  gross  negligence,  188. 

For  factor,  185. 

For  paying  away  fund  to  wrong  person,  185. 
Truth  op  Libel — 

How  pleaded,  243. 
Twopenny  Acts,  279. 

U 
Undehobound  Manager — 

Employer's  responsibility  for,  155. 
Unskilfi^iess,  68. 
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Veritas  convicu,  242. 

How  pleaded,  248. 

Mast  meet  the  charge,  244. 
Volanteer,  163. 
Valuables — 

Carriage  of,  419. 

Carriage  of,  by  sea,  448. 
Via  major,  what  it  includes,  407. 
Visitor  not  indemnified  for  ii^'aries  in  the  house  of  his  entertainer,  404. 

W 
Wabranty — 

Distinction  between,  and  misrepresentation,  459. 

Damages  for  breach  of,  488. 

Wharfingers  and  warehousemen  not  liable  under  the  edict,  402. 

Destruction  of  goods  in  warehouse,  417. 
Warrants,  search,  275. 
Warrants,  essentials  of,  252. 

General,  illegal,  252. 

Apprehension  without,  258. 
WAKRAirr — 

Officer  must  produce,  but  not  part  with,  820. 
BuNinNO  Water — 

An  incident  of  the  soil,  366. 

Works  ripcB  muniendcB  causa,  367. 

Dams,  868. 
Witness — 

Not  answerable  for  what  is  said  on  oath,  208. 

But  for  saying  what  he  is  going  to  say  on  oath,  209. 

Actions  against,  for  malicious  prosecution,  incompetent,  266. 
Workman  bound  to  look  to  his  own  safety,  161.    (See  Master  and  Servant.) 
Words  spoken  m  mo,  192. 
Wrongous  imprisonment,  250. 

Statutory  penalties  for,  254-5. 
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